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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  77 

[Docket  No.  97-063-1] 

Tuberculosis  in  Cattle  and  Bison;  State 
Designation;  Hawaii 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
tuberculosis  regulations  concerning  the 
interstate  movement  of  cattle  and  bison 
by  reducing  the  designation  of  Hawaii 
from  an  accredited-^e  State  to  an 
accredited-free  (suspended)  State.  We 
have  determined  that  Hawaii  no  longer 
meets  the  criteria  for  designation  as  an 
accredited-free  State  but  meets  the 
criteria  for  designation  as  an  accredited- 
free  (suspended)  State.  This  change  is 
necessary  to  prevent  the  spread  of 
tuberculosis  in  cattle  and  bison. 

DATES:  Interim  rule  effective  July  11 , 
1997.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  9, 1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-063-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-063-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  1X3,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 


Mitchell  Essey,  Senior  Staff 
Veterinarian,  National  Animal  Health 
Programs,  VS,  APHIS,  Suite  3B08,  4700 
River  Road  Unit  43,  Riverdale,  MD 
20737-1231,  (301)  734-7727. 

SUPPLEMENTARY  INFORMATION: 

Background 

Bovine  tuberculosis  is  the  contagious, 
infectious,  and  communicable  disease 
caused  by  Mycobacterium  bovis.  The 
tuberculosis  regulations  contained  in  9 
CFR  part  77  (referred  to  below  as  the 
regulations),  regulate  the  interstate 
movement  of  cattle  and  bison  because  of 
tuberculosis.  Cattle  and  bison  not 
known  to  be  affected  with  or  exposed  to 
tuberculosis  are  eligible  for  interstate 
movement  without  restriction  if  those 
cattle  or  bison  are  moved  from 
jurisdictions  designated  as  accredited- 
free  States,  accredited-free  (suspended) 
States,  or  modified  accredited  States. 

The  regulations  restrict  the  interstate 
movement  of  cattle  or  bison  not  known 
to  be  affected  with  or  exposed  to 
tuberculosis  if  those  cattle  or  bison  are 
moved  from  jurisdictions  designated  ets 
nonmodifled  accredited  States. 

The  status  of  a  State  is  based  on  its 
freedom  from  evidence  of  tuberculosis, 
the  effectiveness  of  the  State’s 
tuberculosis  eradication  program,  and 
the  degree  of  the  State’s  compliance 
with  the  standards  contained  in  a 
document  captioned  “Uniform  Methods 
and  Rules — Bovine  Tuberculosis 
Eradication,’’  which  is  incorporated  by 
reference  into  the  regulations. 

An  accredited-free  State,  as  defined  in 
§  77.1  of  the  regulations,  is  a  State  that 
has  no  findings  of  tuberculosis  in  any 
cattle  or  bison  in  the  State  for  at  least 
5  years.  The  State  must  also  comply 
with  all  the  provisions  of  the  “Uniform 
Methods  and  Rules — Bovine 
Tuberculosis  Eradication”  incorporated 
by  reference  in  the  regulations  regarding 
accredited-free  States. 

An  accredited-free  (suspended)  State 
is  defined  as  a  State  with  accredited-free 
status  in  which  tuberculosis  has  been 
detected  in  any  cattle  or  bison  in  the 
State.  A  State  with  accredited-free 
(suspended)  status  is  qualified  for 
redesignation  of  accredited-fi^e  status 
after  the  herd  in  which  tuberculosis  is 
detected  has  been  quarantined,  an 
epidemiological  investigation  has 
confirmed  ^at  the  disease  has  not 
spread  from  the  herd,  and  all  reactor 
cattle  and  bison  have  been  destroyed. 


However,  if  tuberculosis  is  detected  in 
two  or  more  herds  in  the  State  within 
48  months,  the  State’s  accredited-free 
status  is  revoked. 

Before  publication  of  this  interim 
rule,  Hawaii  was  designated  in  §  77.1  of 
the  regulations  as  an  accredited-free 
State.  However,  because  tuberculosis 
has  recentljPbeen  confirmed  in  one  beef 
herd  within  the  State,  the  Administrator 
has  determined  that  Hawaii  no  longer 
meets  the  criteria  for  designation  as  an 
accredited-fi^  State,  but  instead  meets 
the  criteria  for  designation  as  an 
accredited-free  (suspended)  State. 
Therefore,  we  are  amending  the 
regulations  by  removing  Hawaii  from 
the  list  of  accredited- fr^  States  in  §  77.1 
and  adding  it  to  the  list  of  accredited- 
fi^  (suspended)  States  in  that  section. 

Because  tuberculosis  has  been 
confirmed  in  only  one  cattle  herd  on 
one  island  of  Hawaii,  Molokai,  APHIS 
considered  adapting  the  regulations  to 
establish  different  regions  in  Hawaii  and 
to  designate  the  island  of  Molokai  as  an 
accredited-free  (suspended)  region 
without  affecting  the  status  of  the 
remainder  of  the  State.  However, 
revising  the  regulations’  regulatory 
framework  to  establish  regions  for 
tuberculosis  would  take  considerable 
time  and  would  require  an  opportimity 
for  public  comment.  APHIS  may 
develop  a  proposal  to  do  this  in  the 
future.  However,  due  to  the  need  for 
immediate  action  described  below,  we 
are  not  attempting  to  establish  regions 
in  Hawaii  in  this  action. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  necessary  to  change 
the  regulations  so  that  they  accurately 
reflect  the  current  tuberculosis  status  of 
Hawaii  as  an  accredited-free 
(suspended)  State.  This  will  provide 
prospective  cattle  and  bison  buyers  with 
accurate  and  up-to-date  information. 

Because  prior  notice  emd  other  public 
procedures  with  respect  to  this  action 
aie  impracticable  and  contrary  to  the 
public  interest  imder  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  publication  in 
the  Federal  Register.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
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Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

According  to  the  1992  cAsus  of 
Agriculture,  Hawaii  has  874  cattle  herds 
containing  191,230  cattle.  Some  757  of 
these  herds,  or  87  percent,  contain  200 
or  fewer  cattle  apiece  and  are  assumed 
to  be  owned  by  small  businesses. 
Changing  the  status  of  Hawaii  may 
affect  the  marketability  of  cattle  from 
the  State,  since  some  prospective  cattle 
buyers  prefer  to  buy  cattle  from 
accredited-free  States.  This  may  result 
in  a  small  detrimental  economic  impact 
on  some  small  entities,  although  it 
appears  that  sales  of  cattle  from  Hawaii 
to  other  States  are  quite  small  in 
volume.  We  anticipate  that  this  action 
will  not  have  a  significant  effect  on 
marketing  patterns  in  Hawaii  and  will 
therefore  not  have  a  significant  effect  on 
those  small  entities  affected  by  this 
action. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  h£is  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 


List  of  Subjects  in  9  CFR  Part  77 

Animal  diseases.  Bison,  Cattle, 
Reporting  and  recordkeeping 
requirements.  Transportation, 
Tuberculosis. 

Accordingly,  9  CFR  part  77  is 
amended  as  follows: 

PART  77— TUBERCULOSIS 

1.  The  authority  citation  for  part  77 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  Ill,  114, 114a,  115- 
117, 120, 121, 134b,  134f;  7  CFR  2.22,  2.80, 
and  371.2(d). 

§77.1  [Amended] 

2.  In  §  77.1,  in  the  definition  for 
Accredited-free  state,  paragraph  (2)  is 
amended  by  removing  “Hawaii,’. 

3.  In  §  77.1,  in  the  definition  for 
Accredited-free  (suspended)  State, 
paragraph  (2)  is  amended  by  removing 
“None”  and  adding  “Hawaii”  in  its 
place. 

Done  in  Washington,  E)C,  this  7th  day  of 
July  1997. 

Craig  A.  Reed, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  97-18205  Filed  7-10-97;  8:45  am) 
BI  LUNG  CODE  3410-34-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  790 

Description  of  NCUA;  Requests  for 
Agency  Action 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 

ACTION:  Final  rule. 

SUMMARY:  Several  months  ago,  the 
NCUA  Board  officially  changed  the 
name  of  the  Asset  Liquidation  and 
Management  Center  (ALMC)  to  the 
Asset  Management  and  Assistance 
Center  (AMAC).  A  new  description  of 
the  AMAC  was  placed  in  the 
regulations.  The  substitution  of  AMAC 
for  ALMC  is  made  in  one  section  of  the 
regulations.  This  is  merely  a 
housekeeping  change. 

=  DATES:  Effective  July  11, 1997. 
ADDRESSES:  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  VA  22314-3428. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hattie  M.  Ulan,  Special  Counsel  to  the 
General  Counsel  at  the  above  address  or 
telephone:  703-518-6540. 
SUPPLEMENTARY  INFORMATION:  The 
NCUA  Board  established  the  ALMC  in 
July  1988,  to  deal  with  an  emerging 
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concentration  of  real  estate  assets  in  a 
limited  number  of  troubled  credit 
unions.  The  ALMC’s  mission  and 
responsibilities  have  expanded  over  the 
years.  In  October  of  1996,  the  NCUA 
Board  changed  the  name  of  the  Asset 
Liquidation  Management  Center  to  the 
Asset  Management  and  Assistance 
Center.  In  February  1997,  the  NCUA 
Board  noted  the  name  change  in  the 
Federal  Register.  The  NCUA  Board  also 
replaced  the  description  of  the  duties  of 
the  ALMC  with  a  new  description  of  the 
duties  of  the  AMAC.  (See  62  FR  8155, 
2/24/97.)  The  substitution  of  Asset 
Management  and  Assistance  Center  for 
Asset  Liquidation  Management  Center  is 
now  being  made  in  paragraph  790.2(a) 
of  the  NCUA  Regulations.  This 
paragraph  sets  forth  the  general 
organization  of  NCUA. 

Regulatory  Procedures 

Since  the  amendment  is  merely  a 
housekeeping  change  to  reflect  current 
nomenclature,  none  of  the  regulatory 
analyses  are  required. 

List  of  Subjects  in  12  CFR  Part  790 

Credit  unions. 

By  the  National  Credit  Union 
Administration  Board  on  July  7, 1997. 

Becky  Baker, 

Secretary  of  the  Board. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble,  12  CFR  Ch.  VII  is 
amended  as  set  forth  below. 

PART  790— DESCRIPTION  OF  NCUA; 
REQUESTS  FOR  AGENCY  ACTION 

1.  The  authority  citation  for  part  790 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1766, 12  U.S.C.  1789, 
12  U.S.C.  1795f. 

2.  Amend  §  790.2  by  revising 
paragraph  (a)  to  read  as  follows: 

§  790.2  Central  and  regional  office 
organization. 

(a)  General  organization.  NCUA  is 
composed  of  the  Board  with  a  Central 
Office  in  Alexandria,  Virginia,  six 
Regional  Offices,  the  Asset  Management 
and  Assistance  Center,  the  Community 
Development  Revolving  Loan  Program, 
and  the  NCUA  Central  Liquidity  Facility 
(CLF). 

***** 

[FR  Doc.  97-18224  Filed  7-10-97;  8:45  am) 
BILLING  CODE  7S35-01-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  97-NM-19-AO;  Amendment 
39-10069;  AD  97-14-13] 

RIN  2120-AA64 

Airworthiness  Directives;  Gulfstream 
Aerospace  Corporation  Model  G-159 
(G-l)  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Gulfstream  Model 
G-159  (G-I)  airplanes,  that  currently 
requires  repetitive  inspections  to  detect 
chafe  wear  on  the  upper  diagonal  engine 
mount  tube,  and  replacement  or  repair, 
if  necessary.  This  amendment  requires 
the  installation  of  chafe  guards  at  the 
engine  mounts,  which  terminates  the 
currently  required  inspections.  It  also 
requires  that  the  chafe  guards  then  be 
repetitively  inspected  for  chafe  wear. 
T^  amendment  is  prompted  by  the 
development  of  a  modification  that  will 
provide  better  protection  of  the  subject 
area  against  future  chafe  wear.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  excessive  chafe 
wear  in  the  area  of  the  upper  diagonal 
engine  mount  tubes  and  trusses;  if  not 
detected  and  corrected,  such  wear  could 
result  in  failure  of  the  engine  mount 
assembly  and  possible  separation  of  the 
engine  finm  the  airplane. 

DATES:  Effective  August  15, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  15, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Gulfstream  Aerospace  Corporation, 
Technical  Operations  Department,  P.O. 
Box  2206,  M^S  D-10,  Savannah,  Georgia 
31402-2206.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Atlanta 
Aircraft  Certification  Office,  Small 
Airplane  Directorate,  Campus  Building, 
1701  Columbia  Avenue,  Suite  2-160, 
College  Park,  Georgia;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Marsh,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ACE- 


11 7A,  FAA,  Atlanta  Aircraft 
Certification  Office,  Small  Airplane 
Directorate,  Campus  Building,  1701 
Columbia  Avenue,  Suite  2-160,  College 
Park,  Georgia  30337-2748;  telephone 
(404)  305-7362;  fax  (404)  305-7348. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  67-17-05, 
amendment  39-511  (32  FR  7248,  May 
16, 1967),  which  is  applicable  to  certain 
Gulfstream  Model  G-159  (G-I) 
airplanes,  was  published  in  the  Federal 
Register  on  March  6, 1997  (62  FR 
10226).  The  action  proposed  to 
superseded  AD  67-17-05  to  continue  to 
require  repetitive  visual  inspections  to 
detect  chafe  wear  of  the  engine  moimt 
tube,  and  repair  or  replacement  of  the 
tube(s),  if  necessary.  These  inspections 
would  be  required  to  continue  until  (1) 
a  one-time  inspection  is  performed  to 
detect  chafe  wear  of  the  upper  diagonal 
truss,  and  (2)  chafe  guards  are  instiled. 
(Once  chafe  guards  are  installed,  the 
previously  required  visual  inspections 
of  the  engine  mount  tubes  would  be 
terminate.)  The  action  also  proposed  to 
require  that,  after  the  chafe  guards  are 
installed,  an  inspection  of  the  chafe 
guards  be  conducted  at  intervals  of 
2,500  hours  time-in-service. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA’s 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  146 
Gulfstream  Model  G-159  airplanes  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  72 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD. 

The  actions  that  are  currently 
required  by  AD  67-17-05  take 
approximately  4  work  hours  per 
airplane  to  accomplish,  at  em  average 
lalrar  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $17,280,  or 
$240  per  airplane,  per  inspection. 

The  installation  of  the  cnafe  guards 
that  is  required  by  this  AD  action  will 
take  approximately  40  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$152  per  airplane.  Based  on  the^e 
figures,  the  cost  impact  of  the 


requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $183,744,  or 
$2',552  per  airplane. 

The  inspections  of  the  chafe  guards 
that  are  required  by  this  AD  action  will 
take  approximately  4  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $17,280,  or 
$240  per  airplane,  per  inspection. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futvire  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule”  under  DOT 
Re^atory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  frnm  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-511  {32  FR 
7248,  May  16, 1967),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-10069,  to  read  as 
follows: 

97-14-13  Gut&tream  Aerospace  Corporation 
(formerly  Grumman):  Amendment  39- 
10069.  Docket  97-NM-19-AD.  Supersedes 
AD  67-17-05,  Amendment  39-511. 
Applicability:  All  Model  G-159  (G— I) 
airplanes,  certihcated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identihed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  excessive  chafe  wear  of  the 
engine  mormt  tube  and  upper  diagonal  truss, 
which  could  lead  to  failure  of  the  engine 
mount  assembly  and  possible  separation  of 
the  engine  from  the  airplane,  accomplish  the 
following: 

(a)  For  airplanes  on  which  chafe  guards, 
part  number  (P/N)  159WP10017-11,  have  not 
been  installed  on  each  upper  diagonal  truss 
prior  to  the  effective  date  of  this  AD: 
Accomplish  paragraphs  (a)(1),  (a)(2),  and 
(a)(3)  of  this  AD: 

(1)  Restatement  of  Requirements  of  AD  67- 
1 7-05:  Within  100  hours  time-in-service  after 
May  16. 1967  (the  effective  date  of  AD  67- 
17-05,  amendment  39-511),  visually  inspect 
to  detect  chafe  wear  of  the  lower  half  of  ^e 
upper  diagonal  engine  amount  tubes  having 
P/N  159W10172-11  (left  engine)  and  P/N 
159W10172-13  (right  engine). 

(i)  If  no  chafe  wear  is  detected:  Repeat  this 
inspection  thereafter  at  intervals  not  to 
exceed  200  hours  time-in-service  until  the 
requirements  of  paragraph  (a)(2)  are 
accomplished. 

(ii)  If  any  tube  is  found  to  have  wear  depth 
greater  th^  0.030  inch  (as  measured  fiom  the 
outer  edge  of  the  tube):  Prior  to  further  flight, 
replace  the  tube  with  a  tube  of  the  same  part 
number  or  with  an  FAA-approved  equivalent 
part.  After  replacement,  repeat  the  inspection 
required  by  this  paragraph  at  intervals  not  to 
exceed  200  hours  time-in-service  imtil  the 
requirements  of  paragraph  (a)(2)  are 
accomplished. 

(iii)  If  any  tube  is  found  to  have  wear  depth 
of  0.030  inch  deep  or  less,  as  measured  ftom 
the  outer  edge  of  the  tube:  Prior  to  further 
flight,  either  repair  the  tube  in  accordance 
with  an  FAA-approved  repair,  or  replace  the 
tube  with  a  part  of  the  same  part  number  or 


with  an  FAA-approved  equivalent  part.  After 
repair  or  replacement,  repeat  the  inspection 
required  by  this  paragraph  at  intervals  not  to 
exceed  200  hours  time-in-service  until  the 
requirements  of  paragraph  (a)(2)  are 
accomplished. 

(2)  One-Time  Inspection  of  Upper  Diagonal 
Truss  and  Installation  of  Chafe  Guards. 

Within  600  hours  time-in-service  after  the 
effective  date  of  this  AD,  perform  a  one-time 
visual  inspection  to  detect  chafe  wear  of  the 
left-hand  and  right-hand  upper  diagonal 
truss,  P/N’s  159W10172-5  (left-hand  nacelle) 
and  P/N  159W10172-7  (right-hand  nacelle), 
in  accordance  with  Grumman  Gulfstream 
Service  Change  No.  180,  dated  October  17, 
1966.  Once  this  inspection  is  completed,  the 
repetitive  inspections  required  by  paragraph 
(a)(1)  of  this  AD  may  be  terminated. 

(i)  If  there  is  no  evidence  of  chafe  wear  on 
the  truss;  or  if  there  is  evidence  of  chafe  wear 
and  the  depth  of  wear  is  .030  inch  or  less 
(measured  ftom  the  surface  of  the  tube):  Prior 
to  further  flight,  install  a  chafe  guard,  P/N 
159WP10017— 11,  on  the  truss. 

(ii)  If  there  is  any  evidence  of  chafe  wear 
and  the  depth  of  wear  exceeds  .030  inch 
measured  (ftom  the  surface  of  the  tube):  Prior 
to  further  flight,  install  a  new  upper  diagonal 
truss  and  install  a  chafe  guard,  P/N 
159WP10017-11,  on  the  truss. 

(3)  Continuing  Inspections  of  Chafe 
Guards.  Within  2J500  hours  time-in-service 
after  installation  of  the  chafe  guards  required 
by  paragraph  (a)(2)  of  this  AD,  perform  an 
inspection  of  the  imdersurface  of  each  chafe 
guard  for  evidence  of  chafe  wear,  in 
accordance  with  Grumman  Gulfstream 
Service  Change  No.  180,  dated  October  17, 
1966. 

(i)  If  no  chafe  wear  is  detected:  Repeat  the 
inspection  at  intervals  not  to  exceed  2,500 
hours  time-in-service. 

(ii)  If  any  chafe  wear  is  detected:  Prior  to 
further  flight,  replace  the  chafe  guard  with  a 
new  or  serviceable  part.  After  replacement, 
repeat  the  inspection  for  chafe  wear  of  the 
chafe  guard  thereafter  at  intervals  not  to 
exceed  2,500  hours  time-in-service. 

(b)  For  airplanes  on  which  chafe  guards,  P/ 
N  159WP10017-11,  have  been  installed  on 
each  upper  diagonal  truss  prior  to  the 
effective  date  of  this  AD:  Within  2,500  hours 
time-in-service  after  the  last  inspection  of  the 
chafe  guard  required  by  paragraph  (c)  of  AD 
67-17-05,  repeat  that  inspection  to  detect 
chafe  wear  of  the  chafe  guards  in  accordance 
with  Grumman  Gulfetream  Service  Change 
No.  180,  dated  October  17, 1966. 

(1)  If  no  chafe  wear  is  detected:  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  2,500  hours  time-in-service. 

(2)  If  any  chafe  wear  is  detected:  Prior  to 
further  flight,  replace  the  chafe  guard  with  a 
new  or  serviceable  part  After  replacement, 
repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  2,500  hour  time-in-service. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  conunents  and  then  send  it  to  the 
Manager,  Atlanta  ACO. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliemce  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Grumman  Gulfstream  Service  Change 
No.  180,  dated  October  17, 1966.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Gulfstream  Aerospace  Corporation,  Technical 
Operations  Department,  P.O.  Box  2206,  M/S 
D-10,  Savannah,  Georgia  31402-2206.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 

SW.,  Renton,  Washington;  or  at  the  FAA, 
Atlanta  Aircraft  Certification  Office,  Small 
Airplane  Directorate,  Campus  Building,  1701 
Columbia  Avenue,  Suite  2-160,  College  Park, 
Georgia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
August  15, 1997. 

Issued  in  Renton,  Washington,  on  June  30, 
1997. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  97-17560  Filed  7-10-97;  8:45  am) 
BILUNG  CODE 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  97-CE-47-AD;  Amendment  39- 
10074;  AD  97-14-16] 

RIN  2120-AA64 

Airworthiness  Directives:  Raytheon 
Aircraft  Company  (Formerly  Beech 
Aircraft  Corporation)  Model  1900 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  Raytheon  Aircraft 
Company  (Raytheon)  1900  series 
airplanes.  This  action  requires 
repetitively  inspecting  the  flap  aft  roller 
bearings  and  flap  attachment  brackets 
for  indications  of  contact  (wear), 
inspecting  for  elongation  of  the  holes  in 
the  flap  attachment  brackets,  and 
repairing  or  replacing  any  part  showing 
wear.  The  actions  specified  by  this  AD 
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are  intended  to  prevent  interference 
between  the  flap  and  the  aileron  which 
could  inhibit  aileron  ihovement  and 
result  in  possible  loss  of  control  of  the 
airplane. 

DATES:  Effective  August  4, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  4, 
1997. 

Conunents  for  inclusion  in  the  Rules 
Eiocket  must  be  received  on  or  before 
September  4, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  97-CE-47-AD, 
Room  1558,  601  E.  12th  Street,  Kansas 
CiW,  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  Raytheon 
Aircraft  Company,  9709  E.  Central,  P.  O. 
Box  85,  Wichita,  Kansas  67201-0085. 
This  information  may  also  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 

Rules  Docket  97-CE-47-AD,  Room 
1558, 601  E.  12th  Street,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steve  Potter,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
Room  100, 1801  Airport  Road,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209,  telephone  (316)  946-4128; 
facsimile  (316)  946-4164. 

SUPPLEMENTARY  INFORMATIOM: 

Discussion 

The  FAA  has  received  three  reports  of 
Raytheon  Aircraft  Company  (Raytheon) 
1900  series  airplanes  entering  into  an 
uncommanded  roll  after  setting  the  flaps 
at  35°.  In  each  incident,  the  operator 
applied  extreme  force  to  the  control 
wheel  to  counter  the  roll  and  landed. 

Further  investigation  revealed  that  the 
outboard  flaps  detached  horn  the  flap 
aft  roller  bearings  at  the  outboard  flap 
inboard  flap  track.  Detachment  of  the 
outboard  flap  from  the  roller  bearing 
results  in  a  flap  asymmetric  condition 
causing  contact  between  the  outboard 
flap  and  the  aileron,  consequently 
inhibiting  aileron  movement.  In 
addition,  as  the  flap  aft  roller  bearing 
detaches  from  the  outboard  flap,  the 
outer  flange  element  of  the  roller 
bearing  repositions  on  the  bearing, 
resulting  in  contact  between  the  outer 
flange  element  and  the  attachment 
bracket.  This  contact  eventually  wears 
through  the  attachment  bracket  allowing 


the  outboard  flap  to  detach  from  the  aft 
roller  bearing. 

Relevant  Service  Infermation 

Raytheon  has  issued  Safety 
Communique  No.  137,  dated  May,  1997, 
which  specifies  procedures  for 
inspecting  the  flap  attachment  brackets 
for  signs  of  wear,  and  inspecting  the  aft 
roller  bearing  attachment  holes  for 
elongation.  If  wear  from  contact  is 
visible  or  the  roller  bearing  attachment 
holes  are  elongated,  the  S^ety 
Communique  specifies  repairing  or 
replacing  the  part. 

The  FAA’s  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
including  the  relevant  service 
information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to 
preclude  interference  between  the  flap 
and  the  aileron,  which  could  prevent 
aileron  movement  and  result  in  possible 
loss  of  control  of  the  airplane. 

Explanation  of  the  Provisions  of  the  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Raytheon  1900  series 
airplanes  of  the  same  type  design,  this 
AD  requires  repetitively  inspecting  the 
outboard  flap  attachment  brackets  and 
aft  roller  bearings  for  wear,  inspecting 
for  elongation  of  the  holes  in  the  flap 
attachment  brackets,  and  repairing  or 
replacing  any  part  showing  wear.  The 
actions  are  to  be  done  in  accordance 
with  the  instructions  in  Raytheon 
Aircraft  Safety  Conunimique  No.  137, 
dated  May,  1997  and  Temporary 
Revision  No.  57-1  to  Raytheon  Aircraft 
Company  Beech  1900  Airliner  Series 
Structural  Repair  Manual,  part  number 
114-590021-9B,  dated  May  16, 1997; 
Reissued  June  30, 1992. 

Justification  of  Compliance  Time  and 
Determination  of  the  Effective  Date  of 
This  AD 

Wear  of  the  flap  aft  roller  bearings  and 
flap  attachment  brackets  and  elongation 
of  the  flap  attachment  bracket  holes 
occurs  over  time.  Examination  of  the 
referenced  incidents  and  all  information 
available  to  the  FAA  indicates  that  this 
problem  has  the  potential  of  becoming 
detectable  at  around  2,600  ground-air- 
ground  (GAG)  cycles.  Numerous  1900 
series  airplanes  are  either  currently  over 
or  closely  approaching  this  2,600  GAG 
cycle  threshold.  These  airplanes  are 
utilized  primarily  in  commuter  service. 
Operators  of  these  airplanes  average 
anywhere  from  8  GAG  cycles  per  day  to 
14  GAG  cycles  per  day.  Based  on  these 
averages,  operators  of >1900  series- 


airplanes  would  reach  the  above 
thi^holds  between  185  days  to  325 
days  after  manufacture  of  the  airplane, 
and  thereafter  every  185  to  325  days 
after  each  inspection. 

For  these  reasons,  the  FAA  has 
determined  that  the  inspections 
required  by  this  AD  should  occur 
“Upon  the  accumulation  of  2,600  GAG 
cycles  or  within  the  next  100  GAG 
cycles  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  imless  already 
accomplished,  and  thereafter  at 
interv^s  not  to  exceed  2,600  GAG 
cycles.”  The  100  GAG  cycles  for  the 
initial  compliance  time  is  utilized  to 
allow  a  grace  period  for  those  airplanes 
already  over  the  2,600  GAG  cycle  time, 
so  as  not  to  inadvertently  ground  the 
affected  airplanes. 

Determination  of  the  Effective  Date  of 
the  AD 

Since  a  situation  exists  that  requires 
the  inunediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  s^ety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  s{}ecified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter’s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
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submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  “Comments  to 
Docket  No.  97-CE-47-AD.”  The 
postcard  will  he  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  nile  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  It  has 
been  detennined  further  that  this  action 
involves  an  emergency  regulation  imder 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  hum  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13  [Amended] 

2.  Section  39.13  is  £unended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows; 

97-14-16.  Raytheon  Aircraft  Company: 
Amendment  39-10074;  Docket  No.  97- 
CE-47-AD. 

Applicability:  Model  1900, 1900C,  and 
1900D  airplanes  (all  serial  numbers), 
certiBcated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  upon  the 
acciunulation  of  2,600  ground-air-groimd 
(GAG)  cycles  or  within  the  next  100  GAG 
cycles  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  unless  already 
accomplished  within  the  last  2,500  GAG‘ 
cycles,  and  thereafter  at  intervals  not  to 
exceed  2,600  GAG  cycles. 

Note  2:  The  compliance  time  of  this  AD 
takes  precedence  over  the  compliance  time 
set  out  in  the  Raytheon  Safety  Communique 
No.  137,  dated  May,  1997. 

Note  3:  If  the  owners/operators  of  the 
affected  airplane  have  not  kept  track  of  GAG 
cycles,  hours  time-in-service  (TIS)  may  be 
substituted  by  calculating  2  GAG  cycles  per 
hour  TIS.  For  example,  2,600  GAG  cycles 
would  equal  1,300  hours  TIS. 

To  prevent  interference  between  the  flap 
and  the  aileron,  which  could  inhibit  aileron 
movement  and  result  in  possible  loss  of 
control  of  the  airplane,  accomplish  the 
following: 

(a)  Inspect  the  outboard  flap  attachment 
brackets  and  aft  roller  bearings  on  both  wings 
for  visible  wear  and  elongation  of  the  bracket 
holes  in  accordance  with  instructions  1 
through  18  in  Raytheon  Aircraft  (Raytheon) 
Safety  Communique  No.  137,  dated  May 
1997. 

(b)  Prior  to  further  flight,  repair  or  replace 
any  worn  or  damaged  part  in  accordance 
with  Temporary  Revision  No.  57-1  to  the 
Raytheon  Aircraft  Beech  1900  Airliner  Series 
Structural  Repair  Manual  P/N  114-590021- 
9B,  dated  May  16,1997;  Reissued  June  30. 
1992. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 


Manager,  Wichita  Aircraft  Certification 
Office,  Room  100, 1801  Airport  Road,  Mid- 
Continent  Airport,  Wichita,  Kansas  67209. 

The  request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Wichita  Aircraft  Certification 
Office. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  finm  the  Wichita  Aircraft 
Certification  Office. 

(e)  The  inspections  and  repairs  required  by 
this  AD  shall  be  done  in  accordance  with 
Raytheon  Aircraft  Safety  Communique  No. 
137,  dated  May,  1997  and  Temporary 
Revision  No.  57—1  to  the  Raytheon  Aircraft 
Beech  1900  Airliner  Series  Structural  Repair 
Manual  P/N  11 4-59002 1-9B,  dated  May 
16,1997;  Reissued  June  30, 1992.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Raytheon  Aircraft  Company,  9709  E.  Central, 
P.  O.  Box  85,  Wichita,  Kansas  67201-0085. 
Copies  may  be  inspected  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
Room  1558, 601  E.  12th  Street,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(f)  This  amendment  (39-10074)  becomes 
effective  on  August  4, 1997. 

Issued  in  Kansas  City,  Missouri,  on  July  3, 
1997. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  97-18064  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  4910-1S-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  96-CE-24-AD;  Amendment  39- 
10058;  AD  97-14-01] 

RIN  2120-AA64 

Airworthiness  Directives;  Piiatus 
Britten-Norman  Ltd.  BN-2A  and  BN-2A 
Mk  1 1 1  Series  Airpianes;  Correction 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  97-14-01,  which  was  published  in 
the  Federal  Register  on  July  2, 1997  (62 
FR -35670),  and  is  applicable  to  Piiatus 
Britten-Norman  Ltd.  (PBN)  BN-2A  and 
BN-2A  Mk  111  series  airplanes.  This 
AD  currently  has  an  issue  date  and 
effective  date  of  August  18, 1997.  The 
AD  currently  requires  inspecting  the  LH 
rudder  bar  assembly  for  wall  thickness 
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of  the  slider  tube  unit  and  modifying  the 
rudder  bar  assembly  by  replacing  the  LH 
slider  tube  with  a  new  strengthened 
slider  tube  unit.  This  action  changes  the 
issue  date  of  this  AD  to  June  24, 1997 
and  leaves  the  effective  date  at  August 
18, 1997. 

EFFECTIVE  DATE:  August  18, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
S.M.  Nagarajan,  Project  Officer,  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  FAA,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone  (816)  426-6932; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

On  June  24, 1997,  the  FAA  issued  AD 
97-14-01,  Amendment  39-10058  (62 
FR  35670,  July  2, 1997),  which  applies 
to  Pilatus  Britten-Norman  Ltd.  (PBN) 
BN-2A  and  BN-2A  Mk  111  series 
airplanes.  This  AD  requires  inspecting 
the  left-hand  (LH)  rudder  bar  assembly 
for  wall  thickness  of  the  slider  tube  unit 
and  modifying  the  rudder  bar  assembly 
by  replacing  the  LH  slider  tube  with  a 
new  strengthened  slider  tube  unit 

Need  for  the  Correction 

This  AD  currently  has  the  wrong  issue 
date  of  August  18, 1997,  The  last 
sentence  of  the  AD  reads  “Issued  in 
Kansas  City,  Missouri  on  August  18, 
1997.”  This  is  the  effective  date  of  this 
AD  and  was  repeated  as  the  issue  date 
by  mistake. 

Correction  of  Publication 

Accordingly,  the  publication  of  July  2, 
1997  (62  FR  35670),  of  Amendment  39- 
10058;  AD  97-14-01,  which  was  the 
subject  of  FR  Doc.  97-17098,  is 
corrected  as  follows: 

§39.13  [Corrected] 

In  AD  97-14-01,  the  issue  date  before 
the  signature  block  of  the  AD,  Federal 
Register  page  number  35672,  third 
column  should  read  “Issued  in  Kansas 
City,  Missouri  on  June  24, 1997”. 

Action  is  taken  herein  to  correct  this 
reference  in  AD  97-14-01  and  to  add 
this  AD  correction  to  section  39,13  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13). 

The  effective  date  of  the  AD  remains 
August  18, 1997. 

Issued  in  Kansas  City,  Missouri  on  July  2, 
1997. 

James  E.,  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  97-18139  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  4aiO-13-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Parts  101  and  122 

[T.D.  97-64] 

Customs  Service  Field  Organization; 
Estabiishment  of  Sanford  Port  of  Entry 

agency:  Customs  Service,  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  pertaining  to 
Customs  field  organization  by 
establishing  a  new  port  of  entry  at 
Sanford,  Florida,  and  deleting  the 
Sanford  Regional  Airport  from  the  list  of 
user-fee  airports.  The  new  port  of  entry, 
designated  Orlando-Sanford  Airport,  is 
located  in  Central  Florida.  This  change 
will  assist  the  Customs  Service  in  its 
continuing  efforts  to  achieve  more 
efficient  use  of  its  personnel,  facilities, 
and  resources,  and  to  provide  better 
service  to  carriers,  importers,  and  the 
general  public. 

EFFECTIVE  DATE:  November  10, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Denning,  Office  of  Field 
Operations,  Resource  Management 
Division  (202)  927-0196. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  1991  Sanford  Regional  Airport 
began  operating  as  a  user-fee  airport.  By 
1993,  a  report  prepared  for  the  Central 
Florida  Regional  Airport  Board,  which 
manages  the  airport  at  Sanford,  showed 
Sanford  Regional  Airport  as  the  fastest 
growing  airport  for  international 
passenger  clearance  services  in  Florida. 
Applying  the  criteria  used  by  Customs 
since  1973  for  establishing  ports  of  entry 
(see.  Treasury  Decision  (T.D.)  82-37  (47 
FR  10137),  as  revised  by  T.D.  86-14  (51 
FR  4559)  and  T.D.  87-65  (52  FR  16328)), 
to  the  figures  projected  by  the  Central 
Florida  Regional  Airport  Board, 

Customs  believed  that  sufficient 
justification  existed  for  redesignating 
the  airport  facility  from  its  user-fee 
status  to  that  of  a  port  of  entry. 

The  report  projected  that  in  an 
approximate  six-month  period  in  1996 
the  airport  would  process  over  100,000 
international  passengers.  (For  1996,  the 
actual  number  of  international 
passengers  processed  exceeded 
272,000.)  As  Customs  criteria  specify  a 
minimum  annual  workload  of  15,000 
international  air  passengers  for 
establishment  of  a  port  of  entry,  the 
Sanford  airport  facility  clearly  met  that 
criterion.  The  modes  of  transportation 
serving  the  port  of  entry  and  the 


minimum  population  base  within  the 
immediate  service  area  also  are 
adequate  to  establish  a  port  of  entry  at 
Sanford.  Accordingly,  Customs 
proposed  to  establish  the  port  of  entry 
in  the  belief  that  such  a  designation 
would  help  Customs  achieve  the  more 
efficient  use  of  its  personnel,  facilities, 
and  resources,  and  provide  better 
services  to  carriers,  importers,  and  the 
public  in  Central  Florida. 

On  June  17, 1996,  Customs  published 
a  notice  of  proposed  rulemaking  in  the 
Federal  Register  (61  FR  30552)  that 
solicited  comments  concerning  a 
proposal  to  amend  §  101.3(b),  Customs 
Regulations  (19  CFR  101.3),  by 
establishing  a  new  port  of  entry  at 
Sanford,  Florida,  and  §  122.15(b),  by 
removing  the  Sanford  Regional  Airport 
from  the  list  of  user-fee  airports. 

The  public  comment  period  for  the 
proposed  amendments  closed  July  9, 
1996. 

Discussion  of  Comments 

Five  comments  were  received:  Two  in 
favor  and  three  against.  A  discussion  of 
the  comments  follows: 

Comment:  Two  commenters  argue 
that  there  is  no  present  legal  authority 
or  existing  procedure  that  allows 
Customs  to  force  any  airport  to  become 
a  port  of  entry  against  its  desire,  i.e., 
without  the  airport  itself  initiating  the 
request  for  a  change  in  status,  and  the 
third  commenter  argues  that  since  there 
has  been  no  such  request  made. 

Customs  decision  to  change  the  status 
constitutes  an  arbitrary  determination. 
One  of  the  commenters  further  argues 
that  the  statute  providing  for  the 
rearranging  of  customs  districts  (19 
U.S.C.  2)  appears  to  permit  the 
establishment  of  ports  of  entry  only  in 
connection  with  replacing  another  port 
or  ports  that  have  been  discontinued. 

One  of  the  commenters  (a  private 
terminal  operator)  also  states  that  it 
decided  to  develop  its  new  international 
terminal  facility  at  Sanford  based  on 
that  facility  remaining  a  user-fee  auport; 
that  to  change  the  airport’s  designation 
to  that  of  a  port  of  entry  could 
completely  undermine  the  operator’s 
legitimate  business  expectations 
regarding  a  development  project  backed 
by  millions  of  private  invesjment 
dollars,  and  would  frustrate  the 
operator’s  ability  to  use  its  facility  for 
the  only  purpose  for  which  it  is 
economically  viable.  In  short,  the 
commenter  believes  that  the 
establishment  of  a  port  of  entry  at  the 
Sanford  airport  and  the  termination  of 
the  airport’s  user-fee  status  would  be 
grossly  and  patently  unfair  and,  without 
compensation  by  the  government. 
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would  amount  to  an  unconstitutional 
taking. 

Customs  Response:  The  statutory 
scheme  which  establishes  Customs  field 
organization  to  administer  and  enforce 
the  customs  and  related  laws  of  the 
United  States  is  found  at  19  U.S.C.  1 
and  2,  which  allow  for  ports  of  entry, 
and  at  19  U.S.C.  58h,  which  allows  for 
user-fee  arrangements  at  certain  small 
facilities. 

Section  2  of  title  19  of  the  United 
States  Code  (19  U.S.C.  2),  allows  for  the 
rearrangement  and  limitation  of  districts 
and  the  changing  of  locations.  This 
statute,  in  part,  authorizes  the  President 
from  time  to  time,  as  the  exigencies  of 
the  service  may  require,  to  rearrange,  by 
consolidation  or  otherwise,  the  several 
customs  collection  districts  and  to 
discontinue  ports  of  entry  by  abolishing 
the  same  or  establishing  others  in  their 
stead.  In  1951,  the  President  delegated 
his  authority  to  the  Secretary  of  the 
Treasury  (Exec.  Order  10289  of 
September  17,  1951, 16  FR  9499,  3  CFR 
parts  1949-1953  Comp.  p.  787, 
reprinted  in  3  U.S.C.  301  note)  who,  in 
1995,  delegated  the  authority  to  the 
Deputy  Assistant  Secretary  for 
Regulatory,  Tariff,  and  Trade 
Enforcement  (19  CFR  101.3(a)).  Further, 
unlike  the  statute  providing  for  the 
establishment  of  a  user-fee  facility,  this 
statute  does  not  require  any  local 
consent  in  the  establishment  of  a  port  of 
entry.  The  criteria  Customs  employs  to 
determine  whether  a  facility  should  be 
designated  as  a  port  of  entry  are  not 
regulatory,  and  were  published  as 
specified  above  so  that  communities 
seeking  new  or  expanded  Customs 
services  could  justify  to  Customs  the 
expense  of  maintaining  a  new  office  or 
expanding  service  at  an  existing 
location. 

Customs  does  not  agree  with  the 
commenter’s  argument  that  the  statute 
permits  the  establishment  of  ports  of 
entry  only  in  connection  with  the 
simultaneous  replacement  of  another 
port  or  ports  that  have  been 
discontinued.  The  Secretary  has 
inteipreted  19  U.S.C.  2  to  provide 
authority  to  the  President  and  his 
delegate  to  establish  ports  of  entry 
without  the  simultaneous  abolition  of 
other  ports.  See,  e.g.,  T.D.  95-62  (60  FR 
41804,  dated  Aug.  14,  1995,  providing 
for  the  port  of  entry  at  Rockford, 
Illinois)  and  T.D.  96-3  (60  FR  67056, 
dated  Dec.  28, 1995,  providing  for  the 
port  of  entry  at  Sioux  Falls,  South 
Dakota).  While  the  Secretary  has  not 
abolished  ports  of  entry  simultaneously 
with  the  establishment  of  these  ports  of 
entry,  the  number  of  ports  of  entry  has 
actually  decreased.  Thus,  the 
interpretation  of  this  statute  suggested 


by  the  commenter  is  contrary  to  the 
position  of  the  Treasury  Department  as 
reflected  in  longstemding  practice  and 
the  plain  language  of  the  statute  grants 
the  Secretary,  as  the  President’s 
delegate,  the  authority  to  determine  that 
the  exigencies  of  the  Customs  Service 
require  that  Sanford  be  designated  as  a 
port  of  entry. 

Section  58b  of  title  19  of  the  United 
States  Code  (19  U.S.C.  58b),  entitled 
“User  Fee  for  Customs  Services  at 
Certain  Small  Airports  and  Other 
Facilities,”  provides,  in  part,  that  the 
Secretary  may  designate  airports, 
seaports,  and  other  facilities  as 
recipients  of  customs  services  on  a  fee- 
basis  only  if  he  has  made  a 
determination  that  the  volume  or  value 
of  business  cleared  through  such  facility 
is  insufficient  to  justify  the  availability 
of  customs  services  at  such  facility.  But 
when  the  volume  or  value  of  business 
cleared  through  such  a  designated  user- 
fee  facility  reaches  such  a  level 
justifying  the  availability  of  customs 
services  at  the  facility.  Customs  may 
make  a  determination  concerning  that 
facility’s  continuing  status  within 
Customs  field  organization.  This  is  the 
circumstance  which  has  overcome 
Sanford;  based  on  its  own  report,  not 
that  of  Customs,  international  passenger 
workload  figures  are  far  in  excess  of 
those  normally  considered  adequate  for 
port  of  entry  status.  Accordingly, 
Customs  has  made  a  determination  that 
the  volume  of  business  cleared  through 
this  facility  is  no  longer  “insufficient  to 
justify  the  availability  of  customs 
services”  at  this  facility  and  that 
Sanford  should  be  designated  as  a  port 
of  entry.  Concerning  port  of  entry  status, 
it  should  be  noted  that  facilities  are 
usually  helped  by  this  designation,  as 
they  are  able  to  offer  permanent  and  a 
full  range  of  Customs  services  instead  of 
just  temporary  and  limited  ones  that  are 
based  on  a  user-fee  arrangement. 

Concerning  the  regulatory  takings 
argument  advanced,  it  is  Customs 
position  that  a  change  in  designation  of 
a  particular  field  location  does  not 
constitute  a  taking  of  property  for  public 
use. 

Comment:  One  commenter  states  that 
all  user-fee  airports  should  be  treated 
similarly  and  that  the  proposed  action 
threatens  all  other  small  user-fee 
airports,  such  as  Daytona  Beach  emd 
Melbourne,  Florida,  who  now  may  be 
pushed  into  port  of  entry  status  with  its 
associated  higher  costs.  The  commenter 
alleges  that  unequal  and  discriminatory 
treatment  is  being  imposed  on  Sanford; 
the  commenter  claims  that  user-fee 
airports  at  Ft.  Myers,  Florida  and 
Wilmington,  Ohio  for  years  have 
exceeded  the  minimum  criteria  for 


establishing  port  of  entry  status, 
whereas,  Sanford’s  status  is  to  be 
changed  based  on  projected  passenger 
counts. 

Customs  Response:  There  is  nothing 
automatic  about  when  a  facility’s  i 
designation  must  be  changed  into 
another  designation.  As  discussed 
above.  Customs  field  organization  is 
based  on  the  needs  of  the  entire 
Customs  Service,  as  determined  by  the 
Secretary  of  the  Treasury. 

Concerning  the  referenced  user-fee 
airports  located  at  Ft.  Myers  and 
Wilmington,  Customs  is  currently 
looking  into  whether  Ft.  Myers,  Florida, 
should  be  redesignated  as  a  port  of 
entry;  in  the  case  of  Wilmin^on,  Ohio, 
Customs  has  already  determined  that 
that  location  does  not  meet  any  of  the 
criteria  for  port  of  entry  status. 

Comment:  One  commenter  claims  that 
because  there  was  no  local  request  for 
port  of  entry  status  Customs  has  de  facto 
established,  without  proper  notice,  a 
new,  broadly  applicable  procedure  for 
creating  new  ports  of  entry,  which 
possibly  violates  the  requirement  of  5 
U.S.C.  551  [sic]  that  each  agency 
publish  “the  nature  and  requirements  of 
all  formal  and  informal  procedures 
available.”  The  commenter  asserts  that 
before  applying  this  new  procedure  in  a 
specific  case.  Customs  should  publish  a 
general  notice  £derting  the  public  to  the 
new  procedure. 

Customs  Response:  This  comment 
misinterprets  the  public  information 
requirements  of  the  Administrative 
Procedure  Act  (APA)  and  the 
publication  of  the  criteria  for 
establishing  ports  of  entry.  Regarding 
the  APA,  section  552  of  the  APA  (5 
U.S.C.  552)  requires,  in  part,  that 
agencies  publish  in  the  Federal  Register 
information  pertaining  to  descriptions 
of  its  central  emd  field  organization  for 
informational  purposes,  which  Customs 
does  in  Part  101  of  the  Customs 
Regulations.  Concerning  the  notice  and 
public  comment  procedures  of  section 
553  of  the  APA  (5  U.S.C.  553),  which 
applies  to  agency  rulemaking,  Customs 
has  followed  these  procediues  in  its 
proposal  to  change  the  designation  of 
Sanford  Airport. 

Regarding  the  publication  of  the 
criteria  for  establishing  ports  of  entryT 
no  new  procedure  for  establishing  ports 
of  entry  has  been  established.  As  stated 
above,  the  authority  to  designate  ports 
of  entry  is  a  plenary  authority  vested  in 
the  President  or  his  delegate  under  the 
provisions  of  19  U.S.C.  2.  Customs 
publication  of  the  criteria  for 
establishing  ports  of  entry  does  not 
operate  to  inhibit  that  pleneuy  authority 
to  establish  ports  of  entry  “as  the 
exigencies  of  the  Service  may  require,” 


Federal  Register  /  Vol.  62,  No.  133  /  Friday,  July  11,  1997  /  Rules  and  Regulations 


37133 


but  rather  serves  to  inform  those 
communities  interested  in  obtaining 
such  government  capabilities  to  focus 
their  requests  for  such  status  on  the 
criteria  actually  utilized  hy  the  Treasury 
Department. 

Conclusion 

After  analysis  of  the  comments  and 
further  review  of  the  matter.  Customs 
has  determined  that  Sanford  Regional 
Airport  no  longer  qualifies  as  a  small, 
user-fee  facility  under  the  provisions  of 
19  U.S.C.  58h,  and  that  Customs  needs 
in  the  administration  and  enforcement 
of  customs  and  related  laws  would  best 
be  served  by  establishing  Sanford  as  a 
port  of  entry.  Accordingly,  Customs  has 
decided  to  adopt  the  proposed 
amendments  to  part  101  and  122  of  the 
Customs  Regulations,  published  in  the 
Federal  Register  on  June  17, 1996  (61 
FR  30552).  However,  a  delayed  effective 
date  is  observed  because  this  document 
will  serve  as  the  written  notice  of 
termination  of  user-fee  status  to  the 
Sanford  Regional  Airport  as  required  by 
§  122.15(c). 

The  Regulatory  Flexibility  Act,  and 
Executive  Order  12866 

Pursuant  to  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.],  it  is  certified  that  these 
cunendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  these 
amendments  concern  the  status  of  only 
one  airport  facility.  Accordingly,  these 
amendments  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 
These  amendments  do  not  meet  the 
criteria  for  a  "significant  regulatory 
action”  as  specified  in  Executive  Order 
12866. 

List  of  Subjects 
19  CFR  Part  101 

Customs  duties  and  inspection. 
Customs  ports  of  entry.  Exports, 

Imports,  Organization  and  functions 
(Govenunent  agencies).  Reporting  and 
recordkeeping  requirements. 

19  CFR  Part  122 

Air  carriers.  Aircraft,  Airports,  Air 
transportation,  Customs  duties  and 
inspection.  Organization  emd  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Regulations 

For  the  reasons  stated  above,  parts 
101  and  122  of  the  Customs  Regulations 
(19  CFR  parts  101  and  122)  are  amended 
as  set  forth  below: 


PART  101— GENERAL  PROVISIONS 

1.  The  general  authority  citation  for 
Part  101  and  the  specific  authority  for 
§  101.3  continue  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  2, 66. 
1202  (General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States).  1623, 1624. 

Section  101.3  and  101.4  also  issued 
imder  19  U.S.C.  1  and  58b; 

***** 

2.  Section  101.3(b)(1)  is  amended  by 
adding,  in  appropriate  alphabetical 
order,  under  the  state  of  Florida 
“Orlando-Sanford  Airport”  in  the  "Ports 
of  entry”  column  and  “T.D.  97-64”  in 
the  adjacent  “Limits  of  port”  column. 

PART  122— AIR  COMMERCE 
REGULATIONS 

1.  The  authority  citation  for  Part  122 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  58b.  66, 
1433, 1436, 1459,  1590, 1594, 1623,  1624, 
1644,;  49  U.S.C.  App.  1509. 

2.  Section  122.15(b)  is  amended  by 
removing  “Sanford,  Florida”  fi'om  the 
column  headed  “Location”  and,  on  the 
same  line,  “Sanford  Regional  Airport” 
in  the  column  headed  “Name”. 

Dated;  March  24. 1997. 

George  J.  Weise, 

Commissioner  of  Customs. 

(FR  Doc.  97-18206  Filed  7-10-97;  8:45  am] 
BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  STATE 
Bureau  of  Political-Military  Affairs 
22  CFR  Part  126 
[Public  Notice  2567] 

Amendment  to  the  List  of  Proscribed 
Destinations 

AGENCY:  Department  of  State. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of  State  is 
amending  the  International  Traffic  in 
Arms  Regulations  (ITAR)  to  reflect  that 
it  is  no  longer  the  policy  of  the  United 
States  to  deny  licenses,  other  approvals, 
exports  and  imports  of  defense  articles 
and  defense  services,  destined  for  or 
originating  in  Mongolia.  All  requests  for 
approval  involving  items  covered  by  the 
U.S.  Munitions  List  will  be  reviewed  on 
a  case-by-case  betsis. 

OATES:  This  rule  is  effective  June  30, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Kurt 
F.  Luertzing,  Office  of  Arms  Transfer 


and  Export  Control  Policy,  Bureau  of 
Political-Military  Affairs,  Department  of 
State  (202-647-1254). 

SUPPLEMENTARY  INFORMATION:  In 
coimection  with  the  President’s  policy 
that  U.S.  laws  and  regulations  be 
updated  to  reflect  the  end  of  the  Cold 
War,  and  Presidential  Determination 
95-38  of  Augiist  22, 1995  making 
Mongolia  eligible  to  receive  defense 
articles  and  service,  the  Department  of 
State  is  amending  the  ITAR  to  reflect 
that  it  is  no  longer  the  policy  of  the 
United  States,  pursuant  to  22  CFR 
§  126.1,  to  deny  licenses,  other 
approvals,  exports  and  imports  of 
defense  articles  and  defense  services, 
destined  for  or  originating  in  Mongolia. 
Requests  for  licenses  or  other  approvals 
for  Mongolia  involving  items  covered  by 
the  U.S.  Munitions  List  (22  CFR  part 
121)  will  no  longer  be  presumed  to  be 
disapproved. 

This  amendment  to  the  ITAR  involves 
a  foreign  affairs  function  of  the  United 
States  and  thus  is  excluded  finm  the 
major  rule  procedures  of  Executive 
Order  12291  (46  FR  13193)  and  the 
procedures  of  5  U.S.C.  553  and  554. 

This  final  rule  does  not  contain  a  new 
or  amended  information  requirement 
subject  to  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501,  et.  seq.). 

List  of  Subjects  in  22  CFR  Part  126 

Arms  and  Mimitions,  Exports. 

Accordingly,  imder  the  authority  of 
section  38  of  the  Arms  Export  Control 
Act  (22  U.S.C.  2778)  and  Executive 
Order  11958,  as  amended,  22  CFR 
subchapter  M  is  amended  as  follows: 

PART  126— [AMENDED] 

1.  The  authority  citation  for  part  126 
continues  to  read  as  follows: 

Authority:  Secs.  2,  38,  40, 42,  and  71,  Anns 
Export  Control  Act,  Pub.  L  90-629,  90  Stat. 
744  (22  U.S.C.  2752,  2778,  2780,  2791,  and 
2797);  E.0. 11958, 41  FR  4311;  E.0. 11322, 

32  FR  119;  22  U.S.C.  2658:  22  U.S.C.  287c: 
E.O.  12918,  59  FR  28206. 

§126.1  [Amended] 

2.  Section  126.1  is  amended  by 
removing  “Mongolia,”  from  paragraph 
(a). 

Dated;  June  26, 1997. 

Lynn  E.  Davis, 

Under  Secretary  of  State  for  Arms  Control 
and  International  Security  Affairs. 

(FR  Doc.  97-18192  Filed  7-10-97;  8:45  am) 
BILLING  CODE  4710-2S-M 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 

Steel  Erection  Negotiated  Rulemaking 
Advisory  Committee  (SENRAC) 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 

ACTION:  Notice  of  committee  meeting 
and  signing  ceremony. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act 
(FACA),  notice  is  hereby  given  of  a 
meeting  of  SENRAC.  Notice  is  also 
hereby  given  of  a  signing  ceremony 
which  will  take  place  if  the  members 
reach  consensus  on  the  text  of  a 
proposed  rule.  In  addition,  notice  is 
given  of  the  location  of  the  meeting  and 
signing  ceremony.  This  meeting  and 
signing  ceremony  will  be  open  to  the 
public. 

DATES:  The  meeting  and  signing 
ceremony  will  tsdce  place  on  July  24, 
1997.  The  meeting  will  begin  at  11:00 
a.m.  and  the  signing  ceremony  is 
scheduled  to  take  place  at  1:00  p.m.  on 
July  24th. 

ADDRESSES:  The  meeting  and  signing 
ceremony  will  be  held  at  the  U.S. 
Department  of  Labor,  Room  S-2508,  200 
Constitution  Avenue,  N.W.  Washington, 
D.C.  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Friedman,  Director  Office  of 
Information  and  Consumer  Affairs, 
OSHA,  U.S.  Department  of  Labor,  Room 
N-3647,  200  Constitution  Avenue, 

N.W.,  Washington,  D.C.  20210; 
telephone  (202)  219-8151. 
SUPPLEMENTARY  INFORMATION:  On  May 
11, 1994,  OSHA  announced  that  it  had 
established  the  Steel  Erection 
Negotiated  Rulemaking  Advisory 
Committee  (SENRAC)(59  FR  24389)  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (FACA),  the  Negotiated 
Rulemaking  Act  of  1990  (NRA)  and 
section  7(b)  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act)  to  resolve 
issues  associated  with  the  development 
of  a  Notice  of  Proposed  Rulemaking 
(NPRM)  on  Steel  Erection.  Appointees 
to  the  Committee  include 
representatives  from  labor,  industry, 
public  interests  and  government 
agencies. 

SENRAC  began  negotiations  in  mid- 
June,  1994,  and  has  met  eleven  times 
since.  Initial  meetings  dealt  with 
procedural  matters,  including 
schedules,  agendas  and  the 
establishment  of  workgroups.  The 
Committee  established  workgroups  to 


address  issues  on  Fall  Protection, 
Allocation  of  Responsibility, 
Construction  Specifications  and  Scope. 
During  subsequent  meetings 
foundations  for  negotiations  were 
established,  and  additional  workgroups 
were  formed. 

Considerable  progress  was  made 
towards  reaching  a  consensus  on  the 
first  portion  of  a  proposed  steel  erection 
standard  by  the  December  1995  meeting. 
Following  that  meeting,  OSHA 
completed  the  preamble  and  prepared  a 
NPRM  for  publication  in  the  Federal 
Register.  At  this  meeting  SENRAC  will 
consider  the  draft  text.  If  it  reaches  a 
consensus  on  this  draft,  a  signing 
ceremony  will  take  place  wherein 
SENRAC  will  present  its  recommended 
proposed  rule  on  steel  erection  to 
OSHA. 

All  interested  parties  are  invited  to 
attend  the  Committee  meeting  and  the 
signing  ceremony  at  the  time  and  the 
place  indicated  above.  Persons  with 
disabilities  who  need  special 
accommodations  should  contact  OSHA 
by  July  17, 1997. 

The  SENRAC  Facilitator,  Philip  J. 
Harter,  can  be  reached  at  Suite  404, 

2301  M  Street,  N.W.,  Washington,  D.C. 
20037;  telephone  (202)  887-1033,  FAX 
(202) 887-1036. 

Signed  at  Washington.  D.C.,  this  7th  day  of 
July,  1997. 

Greg  Watchman, 

Acting  Assistant  Secretary  of  Labor. 

[FR  Doc.  97-18193  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  4610-2S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  155 

[CGD  79-116] 

RIN  2115-AA03 

Qualifications  for  Tankermen,  and  for 
Persons  in  Charge  of  Transfers  of 
Dangerous  Liquids  and  Liquefied 
Gases 

agency:  Coast  Guard,  DOT. 

ACTION:  Final  rule;  Establishment  of  a 
delayed  compliance  date. 

SUMMARY:  The  Coast  Guard  establishes  a 
delayed  compliance  date  for  a  portion  of 
the  ^al  rule  concerning  qualifications 
for  tankermen  and  for  persons  in  charge 
of  transfers  of  dangerous  liquids  and 
liquefied  gases.  The  delayed  compliance 
date  also  applies  to  a  paragraph  that  was 
established  in  the  interim  rule,  but  not 
revised  in  the  final  rule.  Because  the 
Coast  Guard  finds  that  added  time  will 


be  necessary  for  affected  mariners  to 
comply,  the  Coast  Guard  establishes  a 
delayed  compliance  date  for  one 
requirement  for  licensing  with  respect 
to  a  vessel  with  a  capacity  of  250  barrels 
or  more. 

DATES:  The  effective  date  of  the  final 
rule  published  in  the  Federal  Register 
on  May  8, 1997  (62  FR  25115),  remains 
June  9, 1997.  However,  the  compliance 
date  for  the  revisions  to  33  CFR 
155.710(e)  introductory  text,  (e)(1), 

(e)(2),  and  (e)(3)  is  January  1, 1998. 
Furthermore,  the  compliance  date  for  33 
CFR  155.710(e)(4),  not  revised  in  the 
final  rule,  is  January  1, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Mark  C.  Gould,  Project  Manager, 
Maritime  Personnel  Qualifications 
Division,  (202)  267-6890. 

SUPPLEMENTARY  INFORMATION:  33  CFR 
155.710(e)  introductory  text,  (e)(1), 

(e)(2),  (e)(3),  and  (e)(4)  were  published 
in  the  interim  rule  (60  FR  17134).  In  the 
final  rule,  33  CFR  155.710  (e) 
introductory  text,  (e)(1).  (e)(2),  and  (e)(3) 
were  revised — 33  CFR  155,710  (e)(4) 
was  not. 

Because  procurement  of  a  license  or 
MMD  with  a  Tankerman-PIC 
endorsement  on  any  vessel  with  a 
capacity  of  250  or  more  barrels  of  fuel 
oil,  cargo  oil,  hazardous  material,  or 
liquefied  gas  as  regulated  in  Table  4  of 
46  CFR  part  154  presupposes  formal 
training  and  proof  of  service,  and 
because  there  are  mariners  who  only 
now  realize  that  they  must  obtain 
licenses  or  MMDs,  it  is  clear  that  they 
are  unable  to  comply  by  June  9, 1997. 
There  are  too  few  schools  in  the  areas 
most  affected,  nor  can  the  regional 
examination  centers  of  the  Coast  Guard 
handle  such  an  increase  in  customers  in 
such  a  short  time.  To  allow  ample  time 
for  those  mariners  to  obtain  both  the 
required  training  and  the  license  or 
document,  the  Coast  Guard  establishes  a 
delayed  compliance  date  for  33  CFR 
155.710(e)  introductory  text,  (e)(1), 
(e)(2),  (e)(3),  and  (e)(4),  of  January  1, 
1998. 

Dated;  July  3, 1997. 

R.C.  North, 

Rear  Admiral,  U.S.  Coast  Guard  AsStstant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 

[FR  Doc.  97-18263  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  4S10-14-M 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[CGD13-97-012] 

RIN-AA97 

Safety  Zone  Regulation;  SeaFaIr’s  Blue 
Angels  Air  Show,  Lake  Washington, 
Seattle,  WA 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the  waters  • 
of  Lake  Washington  from  6  a.m.  (PDT) 
to  4  p.m.  (PDT)  August  7,  8,  9,  and  10, 
1997.  The  Captain  of  the  Port  Puget 
Sound,  Seattle,  Washington,  is  t^ng 
this  action  to  safeguard  watercraft  and 
their  occupants  fiom  the  safety  hazards 
associated  with  high  performance 
aircraft  conducting  complex  maneuvers 
at  high  speeds  and  low  altitudes.  The 
safety  zone  will  encompass  the  area  of 
Lake  Washington  over  which  the  air 
show  will  take  place.  Entry  into  this 
safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 
DATES:  This  regulation  is  efiectiye  on 
August  7,  8,  9,  and  10, 1997,  from  6  a.m. 
(PDT)  to  4  p.m.  (PDT). 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  and  copying 
at  U.S.  Coast  Guard  Marine  Safety 
Office,  Puget  Sound,  1519  Alaska  Way 
South,  Building  1,  Seattle,  Washington 
98134.  Normal  office  hours  are  between 
7  a.m.  and  5  p.m.,  Monday  through 
Friday,  except  federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
Joel  Roberts,  c/o  Captain  of  the  Port 
Puget  Sound,  1519  Alaskan  Way  South, 
Seattle,  Washington  98134,  (206)  217- 
6232. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  less 
than  30  days  from  the  date  of 
publication  in  the  Federal  Register. 
Publishing  a  NPRM  would  be  contrary 
to  the  public  interest  since  immediate 
action  is  necessary  to  ensure  the  safety 
of  vessels  and  spectators  operating  in 
the  area  of  the  Air  Show.  Due  to  the 
complex  planning  and  coordination 
involved,  the  sponsor  of  the  event, 
Seafair  Incorporated,  was  imable  to 
provide  the  Coast  Guard  with  the  final 
details  for  the  show  until  60  days  prior 
to  the  event.  If  normal  notice  and 


comment  procedures  were  followed, 
this  rule  would  not  become  effective 
until  after  the  date  of  the  event.  For  this 
reason,  following  normal  rulemaking 
procedures  in  this  case  would  be 
impracticable  and  contrary  to  the  public 
interest. 

Background  and  Purpose 

The  Coast  Guard  is  adopting  a 
temporary  safety  zone  regulation  for  the 
U.S.  Navy  Blue  Angels  Air  Show 
sponsored  by  Seafcur,  Incorporated.  The 
safety  zone  encompasses  all  waters  of 
Lake  Washington,  Seattle,  Washington, 
bounded  by  a  line  commencing  at 
position  latitude  47‘’35'35"  N,  longitude 
122®15'13"  W;  thence  to  position 
latitude  47®35'55"  N,  longitude 
122®15'44"  W;  thence  to  position 
latitude  47‘*35'48"  N,  longitude 
122®15'44"  W;  thence  to  position 
latitude  47‘'33'06"  N,  longitude 
122®15'28"  W;  thence  along  the  shore  of 
Bailey  Peninsula  to  position  latitude 
47''33'44"  N,  longitude  122'’15'01"  W; 
thence  to  position  latitude  47®33'43"  N, 
longitude  122‘’13'53"  W;  thence 
returning  along  the  shore  of  Mercer 
Island  to  the  point  of  origin.  The  zone 
is  needed  to  protect  watercraft  and  their 
occupants  fiom  safety  hazards 
associated  with  high  performance 
aircraft  conducting  complex  maneuvers 
at  high  speeds  and  low  altitudes.  Many 
onlookers  may  attempt  to  view  the  air 
show  at  close  range,  thereby  increasing 
their  exposure  to  these  hazards.  Entry 
into  the  safety  zone  will  be  prohibited 
during  the  air  show  and  practice 
sessions.  This  safety  zone  will  be 
enforced  by  representatives  of  the 
Captain  of  the  Port  Puget  Soimd,  Seattle, 
Washington.  The  Captain  of  the  Port 
may  be  assisted  by  other  federal,  state, 
and  local  agencies. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  It  has  been  exempted  fiom  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  CFR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimsd  that  a  full 
Regulatory  Evaluation  under  paragraph 
'  lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  uimecessary.  This 
expectation  is  based  on  the  fact  that  the 
regulated  area  established  by  the 
proposed  regulation  would  encompass 
approximately  4.75  square  miles  on 


Lake  Washington  fiom  the  vicinity  of 
the  1-90  bridge  to  Bailey  Peniiisula. 
Operation  within  the  regulated  area 
would  be  controlled  over  the  duration  of 
the  safety  zone  but  only  actually 
prohibited  for  less  than  four  hours  each 
of  the  four  days  during  the 
performances.  An  extensive  media  and 
public  relations  campaign  will  notify 
local  land  owners  and  area  recreational 
boaters  of  the  event  schedule  and 
operating  restrictions. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  ffie  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  subsfimtial  munber  of  small 
entities.  “Small  entities’’  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  “small  business  concerns”  imder 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Because  the  impacts  of  this 
proposal  are  expected  to  be  minimal, 
the  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  sm^l  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.) 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
has  concluded  that  under  Section 
2.B.2.C.  of  Commandant  Instruction 
M16475.1B,  it  is  categorically  excluded 
from  further  environmental 
dociunentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Final  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  part 
165  of  Tide  33,  Code  of  Federal 
Regulations,  as  follows: 
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PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 

33  CFR  1.05-1  (g).  6.04-1,  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section  165.T13-011 
is  added  to  read  as  follows: 

§165.T13-011  Ssdety  Zone;  Lake 
Washington,  Seattle,  WA. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  Lake 
Washington,  Seattle,  Washington, 
hounded  hy  a  line  commencing  at 
position  latitude  47°35'35"N,  longitude 
122®15'13"W;  thence  to  position 
latitude  47*35'55"N,  longitude 
122®15'44"W;  thence  to  position 
latitude  47*35'48"N,  longitude 
122‘’15'44"W;  thence  to  position 
latitude  47*’33'02"N,  longitude 
122®15'28"W;  thence  to  position 
latitude  47"33'44"N,  longitude 
122'’15'01"W;  thence  to  position 
latitude  47®33'43"N,  longitude 
122*1 3'53"W;  thence  returning  along 
the  shore  of  Mercer  Island  to  the  point 
of  origin.  [Datum  NAD  83] 

(h)  Regulations.  In  accordance  with 
the  general  regulations  in  Section 
165.23  of  this  part,  no  person  or  vessel 
may  enter  or  remain  in  this  zone,  except 
for  participants  in  the  event,  supporting 
personnel,  vessels  registered  with  the 
event  organizer,  or  other  vessels 
authorized  by  the  Captain  of  the  Port  or 
his  designated  representatives. 

(c)  Effective  dates.  This  regulation  is 
effective  on  August  7,  8,  9,  and  10, 1997, 
from  6  a.m.  (PDT)  to  4  p.m.  (PDT)  each 
day. 

Dated:  June  21, 1997. 

Myles  S.  Boothe, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  Puget  Sound. 

[FR  Doc.  97-18267  Filed  7-10-97;  8:45  am] 
BILUNQ  CODE  4»10-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA01 4-0035;  FRL-5850-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Four 
Local  Air  Pollution  Control  Districts 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  finalizing  the  approval 
of  revisions  to  the  California  State 


Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  June  12. 1996. 
The  revisions  concern  rules  fiom  the 
following:  El  Dorado  Coimty  Air 
Pollution  Control  District  (EDCAPCD), 
Kem  County  Air  Pollution  Control 
District  (KCAPCD),  Placer  Coimty 
(PCAPCD),  and  Santa  Barbara  County 
Air  Pollution  Control  District 
(SBCAPCD).  This  approval  action  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  The  intended  effect  of 
approving  these  rules  is  to  regulate 
emissions  of  volatile  organic 
compounds  (VOCs)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
The  revised  rules  control  VOC 
emissions  firom  graphic  arts  operations. 
Thus.  EPA  is  finalizing  the  approval  of 
these  revisions  into  the  California  SIP 
under  provisions  of  the  CAA  regarding 
EPA  action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
EFFECTIVE  DATE:  This  action  is  effective 
on  August  11, 1997. 

ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA’s  evaluation  report  for  each 
rule  are  available  for  public  inspection 
at  EPA’s  Region  DC  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Section  (Air— 4),  Air 
Division,  U.S.  Environmental 
Protection  Agency,  Region  K,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

Environmental  Protection  Agency,  Air 
Docket  (6102),  401  “M”  Street,  SW., 
Washington,  I^  20460. 

El  Dorado  County  APCD,  2850  Fairlane 
Court,  Placerville,  CA  95667. 

Kem  County  APCD,  2700  M  Street, 

Suite  290,  Bakersfield,  CA  93301. 
Placer  Coimty  APCD,  11464  B  Avenue, 
Auburn,  CA  95603. 

Santa  Barbara  County  APCD,  26 
Castili€m  Drive,  B-23,  Goleta,  CA 
93117. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  Steckel,  Rulemaking  Office,  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  K,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  mles  being  approved  into  the 
California  SIP  include  the  following: 
EDCAP*CD  Rule  231,  “Graphic  Arts 
Operations”;  KCAPCD  Rule  410.7, 
“Graphic  Arts”;  PCAPCD  Rule  239, 
“Graphic  Arts  Operations”;  and 
SBCAPCD  Rule  354,  “Graphic  Arts”. 
These  mles  were  adopted  by  the  local 


air  pollution  control  agencies  on  the  t 

following  respective  dates:  September  j 

27, 1994;  May  6, 1991;  June  8, 1995;  and 
June  28, 1994.  I 

The  above  mles  were  submitted  by  j 

the  California  Air  Resources  Board  | 

(CARB)  to  EPA,  in  respective  order,  on  j 

November  30, 1994,  May  30, 1991,  j 

October  13, 1995,  and  July  13, 1994.  j 

n.  Background 

On  June  12, 1996,  EPA  puUished  a  . 

notice  of  direct  final  mlemaking  action  j 

(61  FR  29659)  and  a  action  of  proposed  [ 

mlemaking  (61  FR  29725).^  This  direct  ; 

final  mle  would  have  appro9ved  the 
rules  described  in  the  applicability 
section  above,  as  well  as  South  Coast 
Air  Quality  Management  District  Rule 
1130.1,  “Screen  Printing  Operations”, 
into  the  California  SIP.  However,  prior 
to  the  close  of  the  comment  period  for 
the  direct  final  rulemaking,  EPA 
received  a  request  firom  SCAQMD  to 
withdraw  Rule  1130.1  firom  the  SIP. 

Because  this  request  to  withdraw  was 
essentially  an  adverse  comment,  EPA 
was  required  by  the  provisions  of  the 
Administrative  Procedures  Act  to 
withdraw  the  direct  final  rule.  A 
Federal  Register  action  withdrawing  the 
direct  final  rule  of  June  12  was 
published  on  August  27, 1996  (61  FR 
43976).  "" 

As  a  result  of  SCAQMD’s  withdrawal 
request,  EPA  is  finalizing  the  approval 
into  the  California  SIP  of  the  rules 
described  in  the  mlemaking  actions  of 
June  12,  with  the  exception  of  SCAQMD 
Rule  1130.1.  Therefore,  EPA  is 
approving  the  mles  listed  in  the 
applicability  section  into  the  California 
SIP. 

The  mles  being  approved  in  this 
action  were  submitted  in  response  to 
EPA’s  1988  SEP-Call  and  the  CAA 
section  182(a)(2)(A)  requirement  that 
nonattainment  areas  fix  their  reasonably 
available  control  technology  (RACT) 
mles  for  ozone  in  accordance  with  EPA 
guidance  that  interpreted  the 
requirements  of  the  pre-amendment  Act 
A  detailed  discussion  of  the  background 
for  each  of  these  mles  and 
nonattainment  areas  is  provided  in  the 
Direct  Final  action  of  June  12, 1996. 

EPA  has  evaluated  all  of  these  mles 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA 
interpretation  of  these  requirements  as 
expressed  in  the  various  EPA  policy 


'  Unless  a  direct  final  rulemaking  is  withdrawn  (if 
EPA  receives  an  adverse  comment),  such  a  notice 
of  proposed  rulemaking  is  moot.  However,  if  EPA 
receives  an  adverse  comment,  the  direct  final 
rulemaking  is  withdrawn,  and  the  notice  of 
profmsed  rulemaking,  together  with  the  notice  of 
direct  final  rulemaking,  serves  to  propose  approval 
for  subsequent  finalization.  .  ^  if;  r;  ct' 
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guidance  documents  referenced  in  the 
Direct  Final  action  cited  above.  EPA  has 
found  that  the  rules  meet  the  applicable 
EPA  requirements.  A  detailed 
discussion  of  the  rule  provisions  and 
evaluations  has  been  provided  in  61  FR 
29659  and  in  technical  support 
documents  (TSDs)  available  at  EPA’s 
Region  DC  office  (TSDs  dated  March  18, 
1996). 

Final  approval  of  SBCAPCD  Rule  354, 
“Graphic  Arts”,  will  permanently  stop 
the  FIP  clock  associated  with  this  rule. 

III.  Response  to  Public  Conunents 

A  30-day  public  comment  period  was 
provided  in  61  FR  29659.  As  described 
above,  EPA  received  one  significant 
comment  from  the  SCAQMD  on 
SCAQMD  Rule  1130.1.  SCAQMD 
management  requested  that  Rule  1130.1, 
as  submitted  to  EPA  on  November  18, 
1993,  be  withdrawn  from  consideration 
for  SIP  approval.  The  SCAQMD 
requested  that  this  rule  be  withdrawn 
because,  in  light  of  information 
provided  to  them  by  the  coating 
industry,  they  believed  that  the  VOC 
limits  of  the  rule  as  submitted  to  EPA 
were  too  stringent,  and  they  were  in  the 
process  of  drafting  emd  adopting  a  new 
version  of  the  rule  with  less  stringent 
limits. 

IV.  EPA  Action 

EPA  is  finalizing  action  to  approve 
the  above  rules  for  inclusion  into  the 
(California  SIP.  EPA  is  approving  the 
submittal  under  section  110(k)(3)  as 
meeting  the  requirements  of  section 
110(a)  and  Part  D  of  the  CAA.  This 
approval  action  will  incorporate  these 
rules  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  these 
rules  is  to  regulate  emissions  of  VCXCs  in 
accordance  with  the  requirements  of  the 
CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214—2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 


Assistant  Administrator  for  Air  and  , 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SEP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act”),  signed 
into  law  on  March  22, 1996,  EPA  must 
prepaure  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  or  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 


approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
C^neral  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today’s  Federal  Register.  This  rule  is 
not  a  “major  rule”  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  fudicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  9, 
1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compoimds. 

Dated:  June  15, 1997. 

Felicia  Marcus, 

Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(185)(i)(A)(d), 
(198)(i)(K),  (207)(i)(B)(2),  and  (225) 
(i)(B)(3)  to  read  as  follows: 
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§  52.220  Identification  of  plan. 
***** 

(c)  *  *  * 

(185)  *  *  • 

(i)  *  •  * 

(A)  *  •  * 

(9)  Rule  410.7,  adopted  May  6, 1991. 
***** 

(198)  *  *  * 

(i)  *  *  * 

(K)  Santa  Barbara  County  Air 
Pollution  Control  District. 

(1)  Rule  354,  adopted  June  28, 1994. 

***** 

(207)  *  •  * 

(1)  •  *  * 

(B)  *  *  * 

(2)  Rule  231,  adopted  September  27, 
1994. 

***** 

(225)  *  *  * 

(i)  *  *  * 

(B)  *  *  * 

(3)  Rule  239,  revised  June  8. 1995. 

***** 

[FR  Doc.  97-18254  Filed  7-10-97;  8:45  am) 
BILUNQ  COOE  6S60-6(Mi 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TX-65-1-7335;  FRL-5856-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Texas; 
Motor  Vehicle  inspection  and 
Maintenance  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Interim  final  rule. 

SUMMARY:  The  EPA  is  granting 
conditional  interim  approval  of  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  Texas.  This  revision 
establishes  and  requires  the 
implementation  of  an  enhanced 
inspection  and  maintenance  (I/M) 
program  in  the  Houston/Galveston  and 
El  Paso  areas  and  a  basic  I/M  program 
in  the  Dallas/Fort  Worth  area.  The  effect 
of  this  action  is  to  conditionally  approve 
Texas’s  I/M  program  for  an  interim 
period  to  last  18  months,  based  upon 
the  good  faith  estimate  of  the  program’s 
performance.  This  action  is  being  taken 
under  section  110  of  the  Clean  Air  Act 
(Act)  and  section  348  of  the  National 
Highway  Systems  Designation  Act 
(NHSDA). 

DATES:  This  interim  ffnal  rule  is 
effective  on  August  11, 1997. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 


business  hours  at  the  following 
locations.  Persons  interested  in 
examining  these  documents  should 
make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

Environmental  Protection  Agency, 

Region  6,  Air  Planning  Section 
(6PD-L),  1445  Ross  Avenue,  Suite 
700,  Dallas,  Texas  75202-2733. 

Texas  Natural  Resource  Conservation 
Commission,  12100  Park  35  Circle, 
Austin,  Texas  78711-3087. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  F.  Davis,  Air  Planning  Section 
(6PD-L),  EPA  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
telephone  (214)  665-7584. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 
I.  Background 

n.  Public  Conunents/Response  to  Conunents 
in.  Interim  Final  Rulemaking  Action 

IV.  Conditional  Interim  Approval 

V.  Further  Requirements  for  Permanent  I/M 

SIP  Approval 

VI.  Administrative  Requirements 
A  Executive  Order  12866 

B.  Regulatory  Flexibility  Analysis 

C.  Unfunded  Mandates  Act 

D.  Submission  to  Congress  &  the  General 
Accounting  Office 

E.  Petitions  for  Judicial  Review 

I.  Background 

On  October  3, 1996  (61  FR  51651), 
EPA  published  a  Notice  of  Proposed 
Rulemaking  (NPR)  for  the  State  of 
Texas.  The  NPR  proposed  conditional 
interim  approval  of  Texas’  I/M  program, 
submitted  to  satisfy  the  applicable 
requirements  of  both  the  Act  and  the 
NHDSA.  The  formal  SIP  revision  was 
submitted  by  Texas  on  March  14, 1996. 

As  descril^d  in  that  notice,  the 
NHSDA  directs  EPA  to  grant  interim 
approval  for  a  period  of  18  months  to 
approvable  I/M  submittals.  The  NHSDA 
also  directs  EPA  and  the  states  to  review 
the  interim  program  results  at  the  end 
of  that  18-monffi  period,  and  to  make  a 
determination  as  to  the  effectiveness  of 
the  interim  program.  Following  this 
demonstration,  EPA  will  adjust  any 
credit  claims  made  by  the  state  in  its 
good  faith  effort,  to  reflect  the  emissions 
reductions  actually  measured  by  the 
state  during  the  program  evaluation 
period.  The  NHSDA  is  clear  that  the 
interim  approval  shall  last  for  only  18 
months,  and  that  the  program 
evaluation  is  due  to  EPA  at  the  end  of 
that  period.  Therefore,  EPA  believes 
Congress  intended  for  these  programs  to 
start  up  as  soon  as  possible,  which  EPA 
believes  should  be  on  or  before 
November  15, 1997,  so  that  at  least  six 
months  of  operational  program  data  can 


be  collected  to  evaluate  the  interim 
programs.  The  EPA  believes  that  in 
setting  such  a  strict  timetable  for 
program  evaluations  under  the  NHSDA, 
Congress  recognized  and  attempted  to 
mitigate  any  further  delay  with  the  start¬ 
up  of  this  program.  If  Texas  fails  to  fully 
start  its  program  according  to  this 
schedule,  this  conditional  interim 
approval  granted  under  the  provisions 
of  the  NHSDA  will  convert  to  a 
disapproval  after  a  finding  letter  is  sent 
to  the  state.  Unlike  the  other  specified 
conditions  of  this  rulemaking,  which  are 
explicit  conditions  under  section 
110(k)(4)  of  the  Act  and  which  will 
trigger  an  automatic  disapproval  should 
Texas  fail  to  meet  its  commitments,  the 
startdate  provision  will  only  trigger  a 
disapproval  upon  EPA’s  notification  to 
the  State  by  letter  that  the  startdate  has 
been  missed.  This  letter  will  not  only 
notify  Texas  that  this  rulemaking  action 
has  l^n  converted  to  a  disapproval,  but 
also  that  the  sanctions  clock  associated 
with  this  disapproval  has  been  triggered 
as  a  result  of  ffiis  failure.  Because  the 
startdate  condition  is  not  imposed 
pursuant  to  a  commitment  to  correct  a 
deficient  SIP  under  section  110(k)(4), 
EPA  does  not  believe  it  is  necessary  to 
have  the  SIP  approval  convert  to  a 
disapproval  automatically  if  the 
startdate  is  missed.  The  EPA  is 
imposing  the  startdate  condition  under 
its  genei^  SIP  approval  authority  of 
section  110(k)(3),  which  does  not 
require  automatic  conversion.  It  should 
be  noted  that  the  State  of  Texas  has 
already  started  major  elements  of  its 
program  in  all  three  program  areas. 

The  program  evaluation  to  be  used  by 
the  state  during  the  18-month  interim 
period  must  be  acceptable  to  EPA.  The 
Environmental  Council  of  States  (EGOS) 
group  has  developed  such  a  program 
evaluation  process  which  includes  both 
short  term  qualitative  and  long  term 
quantitative  measures,  and  this  process 
has  been  deemed  acceptable  to  EPA. 
The  core  requirement  for  the  long  term 
quantitative  measure  is  that  a  Mass 
Emission  Transient  Test  be  performed 
on  0.1  percent  of  the  subject  fleet,  as 
required  by  the  I/M  Rule  at  40  CFTl 
51.353  and  366. 

Per  the  NHSDA  requirenlents,  this 
conditional  interim  rulemaking  will 
expire  on  February  11, 1999.  A  full 
approval  of  Texas  final  I/M  SIP  revision 
(which  will  include  Texas’  18-month 
program  evaluation)  is  still  necessary 
under  section  110  and  under  sections 
182, 184  or  187  of  the  Act.  After  EPA 
reviews  Texas’  submitted  program 
evaluation  and  other  required  elements 
for  final  approval,  final  rulemaking  on 
the  Texas’  I/M  SIP  revision  will  occur. 
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Specific  requirements  of  the  Texas 
I/M  SIP  and  the  rationale  for  EPA ’s 
proposed  action  are  explained  in  the 
NPR  and  will  not  be  restated  here. 

n.  Public  Comments/Response  to 
Comments 

This  section  discusses  the  content  of 
the  comments  submitted  to  the  docket 
during  the  Federal  comment  period  for 
the  notice  of  proposed  rulemaking, 
published  in  the  October  3, 1996 
Federal  Register,  and  provides  EPA’s 
responses  to  those  comments.  On 
November  18, 1996,  EPA  granted  a  60- 
day  extension  of  the  comment  period 
which  was  requested  by  forir  parties. 

The  extended  comment  period  closed 
on  January  3, 1997.  Fomr  se4.  of 
comments  were  received  by  the  Region. 
The  comments  were  fi-om  die  Texas 
Natural  Resource  Conservation 
Commission  (TNRCC),  the 
Environmental  Defense  Fund  (EDF),  the 
Sierra  Club  (SC)  and  by  the  law  firm 
Bickerstaff,  Heath,  Smiley,  Pollan, 

Kever,  &  McDaniel,  L.L.P  (BHS).  Copies 
of  the  original  comment  letters  are 
available  at  EPA’s  Region  6  office  at  the 
address  listed  in  the  ADDRESSES  section 
of  this  notice.  The  EPA  has  first  grouped 
similar  comments  and  summarized 
them,  followed  by  EPA’s  response  to 
specific  comments.  For  clarity,  in  some 
cases  EPA  has  provided  background 
information  within  a  comment  on  its 
requirements  or  its  proposed  action 
relevant  to  Texas’  SIP,  prior  to 
summarizing  the  comment  itself. 

Comment — Legal  Authority  of  Texas 
I/M  Plan 

The  SC  and  BHS  commented  that  the 
State  program  does  not  have  adequate 
authority  to  implement  the  program. 

The  law  firm  BHS  commented  that  the 
State  law  (Senate  Bill  178)  the  State  is 
using  to  implement  the  program  is 
unconstitutional.  The  law  &m  BHS 
commented  that  a  written  decision  in 
favor  of  Texas  is  forthcoming  and  will 
be  forwarded  to  EPA  when  issued,  thus 
EPA  should  not  be  considering 
approving  the  State’s  program.  The  law 
firm  BHS  commented  that  even  if 
Senate  Bill  178  were  constitutional  it 
does  not  give  the  State  authority  to 
implement  major  portions  of  its  program 
including,  reregistration  denial, 
enforcement  of  remote  sensing,  and  test 
on  resale  provisions  of  the  program. 
Thus,  EPA  cannot  approve  the  program 
based  on  the  NHSDA  which  requires 
that  “all”  authority  be  present  for  EPA 
to  approve  the  program.  It  is  argued  that 
EPA’s  proposal  does  not  address 
whether  the  State’s  submission  meets 
the  requirements  of  the  NHSDA  while 
other  EPA  actions  on  NHSDA  submittals 


do.  The  law  firm  BHS  contends  the 
NHSDA  only  allows  a  brief  window  of 
120  days  for  a  submittal  which  is 
required  to  include  all  authority.  Since 
this  window  has  already  passed,  EPA 
cannot  extend  the  deadline.  The  SC 
similarly  noted  that  EPA  cannot 
postpone  the  deadline  by  using  a 
conditional  approval  following  the 
Natural  Resource  Defense  Council  case 
of  1994. 

Response  to  Comment 

The  EPA’s  proposal  explicitly 
identified  the  lack  of  authority  as  a 
deficiency  which  required  correction  by 
the  imposition  of  major  conditions 
which  if  not  fulfilled  would  convert  the 
action  to  a  disapproval.  Thus,  EPA 
agrees  that  the  State  submittal  does  not 
meet  all  of  the  requirements  of  the 
NHSDA  and  is  deficient  in  this  regard. 
We  also  stated  that  the  SIP  contained 
enabling  legislation  that  would  allow 
the  State  to  implement  “most”  of  its 
program  and  that  the  State  could  get  the 
legislative  authority  in  the  next 
legislative  session.  To  support  the 
State’s  commitment  on  obtaining  the 
additional  required  authority  the  SEP 
included  a  Governor’s  Executive  Order 
stating  the  intention  of  the  Governor  to 
support  the  needed  legislation  in  the 
1997  legislative  session.  The  Texas 
legislature  meets  only  once  every  two 
years  and  therefore  obtaining  the 
additional  legislation  four  months  after 
passage  of  the  NHSDA  was  impractical. 
Also,  it  is  EPA’s  understanding  that  the 
Texas  legislature  has  recently  passed 
legislation  during  the  1997' session 
addressing  legislative  deficiencies  in  the 
SEP.  The  EPA  will  be  evaluating  the 
legislation  over  the  next  severed  months. 
The  EPA  is  authorized  to  promulgate 
conditional  approvals  under  the  Clean 
Air  Act  and  does  not  believe  the  action 
postpones  the  deadlines  contained  in 
the  NHSDA.  The  NRDC  case  involved 
postponing  of  a  deadline  by  the  use  of 
a  “committal  SIP”  which  did  not 
include  a  substantive  submittal  of 
legislation,  regulations,  SIP  narrative, 
etc.  Due  to  the  substantive  nature  of  the 
Texas  submittal  EPA  does  not  believe 
the  submittal  constitutes  merely  a 
“conunittal  SIP.” 

Texas  has  submitted  a  substantive 
I/M  SIP,  and  has  adequate  legal 
authority  to  adopt  and  implement  that 
SIP.  The  SIP  has  several  deficiencies, 
which  Texas  has  committed  to  remedy. 
It  will  require  the  adoption  of  additional 
legislative  authority  to  remedy  the 
deficiencies.  The  EPA  believes  it  is 
authorized  to  conditionally  approve  a 
substantive  SIP  submittal  under  the  Act 
section  110(k)(4)  in  these  circumstances, 
and  that  such  approval  is  consistent 


with  the  holding  of  the  court 
interpreting  the  Act  section  110(k)(4), 
NRDCv.  EPA.  22  F.3d  1125, 1134  (D.C. 
Cir.  1994).  The  EPA  further  believes  that 
this  action  is  consistent  with  the 
requirements  of  the  NHSDA.  The  EPA 
believes  that  so  long  as  a  state  submits 
a  substantative  I/M  SIP  with  underlying 
statutory  authority  during  the  120-day 
period  specified  in  the  NHSDA,  EPA 
can  conditionally  approve  that  SIP  even 
if  it  contains  some  deficiencies  that 
require  additional  legislative  authority 
to  remedy.  Such  authority  must  be 
obtained  before  EPA  can  give  full  final 
approval  to  the  I/M  SIP. 

Regarding  the  constitutionality  of  the 
State’s  authority,  a  Texas  Court  ruled 
that  the  two  laws  creating  the  Texas 
Motorists’  Choice  program,  Texas 
Senate  Bills  19  and  178,  were  in 
violation  of  both  the  Texas  and  Federal 
Constitution.  The  Court  ruled  that  those 
laws  were  an  rmconstitutional  “taking” 
and  an  unconstitutional  interference 
with  contract,  Tefas  Testing 
Technologies  I,  et  al,  v.  The  State  of 
Texas,  No.  95-1462  (126th  Dist.  Court, 
Travis  County,  Texas)  (April  21, 1997). 

The  State  has  filed  a  Notice  of  Intent 
to  Appeal  the  ruling.  Texas  Rules  of 
Appellate  Procedure,  Rule  47  and 
associated  case  law  seem  to  indicate 
that  such  a  filing  supersedes  the  finding 
of  the  lower  court  pending 
determination  by  the  Court  of  Appeals. 
See,  Ammex  Warehouse  Co.  v.  Archer, 
381  S.W.  2d  478, 481  (Tex.  1964),  Forth 
V.  Currie,  613  S.W.  2d  534  (Tex.  Civ. 
App.,  Austin  1981),  and  Texas  Workers’ 
Compensation  Commission  v.  Garcia, 
893  S.W.  2d  504,  517  (Texas  1995). 
However,  EPA  is  not  basing  today’s 
action  on  Senate  Bill  19  and  178 
because  of  the  imcertainty  regarding  the 
constitutionality  of  those  laws  after  the 
Court’s  ruling.  In  order  to  determine 
whether  the  program  is  supported  by 
adequate  legislative  authority,  EPA 
reviewed  the  statute  submitted  by  Texas 
excluding  the  language  added  by  Senate 
Bills  19  and  178.  Based  on  that  review, 
EPA  has  determined  that  Texas  has 
sufficient  authority  to  implement  the 
program  with  the  exception  of  remote 
sensing  and  registration  denial  (as 
discussed  in  the  conditions  for  final 
interim  approval). 

Title  5  or  the  Texas  Health  and  Safety 
Code,  Section  382.037(a)  (Vernon’s 
1995)  authorizes  the  promulgation  of 
rules  to  “establish,  implement  and 
administer  a  program  requiring 
emissions-related  inspections  of  motor 
vehicles  to  be  performed  at  inspection 
facilities  consistent  with  the 
requirements  of  the  Federal  Clean  Air 
Act.”  This  gives  very  broad  authority  to 
establish  any  type  of  vehicle  inspection 


37140 


Federal  Register  /  Vol.  62,  No.  133  /  Friday,  July  11,  1997  /  Rules  and  Regulations 


program  so  long  as  that  program  is 
consistent  with  the  Federal 
requirements. 

Enforcement  of  the  program  is 
authorized  by  Title  5  of  the  Texas 
Health  and  Safety  Code,  Section 
382.037(d),  hy  a  “sticker-based” 
program.  As  discussed  elsewhere,  a 
sticker-based  program  is  not  acceptable 
without  an  adequate  demonstration  that 
the  State’s  pre-1990  Act  mechanism  was 
more  effective  than  its  registration 
denial  system.  Texas  has  not  made  such 
a  demonstration,  and  either  an  adequate 
demonstration  must  be  submitted  or 
authority  for  registration  denial  must  be 
submitted  wdthin  one  year  to  fulfill  one 
of  the  conditions  of  this  approval.  It  is 
EPA’s  understanding  that  the  Texas 
Legislature  has  recently  passed  a  law 
allowing  for  a  registration  denial 
program  upon  EPA’s  finding  that  the 
State  has  not  made  a  adequate 
demonstration  that  sticker  enforcement 
is  more  effective  than  registration 
denial.  Section  382.037(n)  authorizes 
audits  to  determine  compliance,  but  was 
added  by  the  laws  determined 
unconstitutional  and,  therefore,  was  not 
considered  by  EPA.  However,  Sections 
382.038(a)  and  382.038(d)  authorize  the 
State  to  pass  appropriate  regulations  to 
conduct  compliance  audits. 

Comment — Low  Enhanced  Performance 
Standard  Issues 

The  TNRCC  commented  that  although 
the  Dallas/Fort  Worth  area  is  only 
required  to  implement  a  basic  I/M 
program  the  State  submitted  modeling 
showing  that  the  program  also  meets  the 
low  enhanced  performance  standard. 
The  SC  and  BHS  conunented  that  EPA 
cannot  allow  the  use  of  a  “low 
enhanced”  I/M  program  for  areas  such 
as  Houston/Galveston  that  need  more 
effective  I/M  programs  to  meet  air 
quality  goals.  The  law  firm  BHS  cites 
EPA’s  proposed  disapproval  of  the 
State’s  original  15%  Plan.  They  also 
note  that  EPA  cannot  approve  the 
revised  15%  Plan  since  it  does  not 
achieve  the  required  reductions  by 
1996,  and  that  EPA  caimot  extend  the 
deadline  of  the  original  November  15, 
1993,  submittal  date  for  a  revision  to  the 
15%  Plan.  The  law  firm  BHS 
commented  that  the  revised  program 
does  not  even  start  up  prior  to  the  end 
of  1996,  and  notes  the  rising 
contribution  of  mobile  sources  to  the  air 
quality  problem  in  the  area. 

Response  to  Comment 

The  EPA  agrees  with  the  TNRCC’s 
comment  that  the  State’s  modeling 
shows  that  the  low  enhanced 
performance  standard  is  met  in  the 
Dallas/Fort  Worth  area.  However,  the 


Dallas/Fort  Worth  area  is  only  required 
to  implement  a  basic  I/M  program  and 
all  the  elements  of  an  enhanced  I/M 
program  are  not  being  implemented  in 
the  Dallas/Fort  Worth  program. 
Therefore,  EPA  is  approving  the  Dallas/ 
Fort  Worth  program  only  as  a  basic  I/M 
program. 

The  EPA  disagrees  with  the  comment 
that  the  State  is  not  eligible  for  the  low 
enhanced  performance  standard.  While 
EPA  proposed  disapproval  of  the  State’s 
original  15%  Plan,  the  EPA  has  already 
proposed  an  approval  action  on  the 
State’s  revised  15%  Plan.  The  Texas  1/ 

M  NPR  stated  that  EPA  would  not 
finalize  an  interim  action  on  the  I/M  SIP 
unless  an  approval  action  was  proposed 
on  the  15%  Plan  which  has  now  been 
done.  The  I/M  flexibility  rules  define 
eligibility  and  only  require  that  the  State 
have  an  approved  15%  Plan  and  not 
received  disapprovals  on  the  other  Rate 
of  Further  Progress  or  attainment  plans. 
Issues  regarding  the  approval  of  the 
15%  Plan  including  late  start  up  dates 
for  I/M  programs  are  addressed  in  the 
proposed  approval  of  the  State’s  revised 
15%  Plan.  Those  are  issues  relevant  to 
approval  of  the  15%  Plan  and  will  not 
be  further  addressed  in  this  notice  on 
the  I/M  plem.  In  the  case  of  Texas,  the 
State  has  already  started  most  of  the 
major  elements  of  its  I/M  Plan  and  no 
further  reductions  are  possible  by  the 
end  of  1996  since  this  date  already  is 
historical.  Also,  States  may,  and  often 
do,  make  revisions  to  previously 
submitted  SIPs  as  part  of  the  SIP 
process.  Section  110  of  the  Act  allows 
for  and  contemplates  revisions  to  SIPs. 

The  EPA  agrees  that  mobile  source 
pollution  is  a  continuing  and  significant 
source  of  pollution  in  the  I/M 
nonattainment  areas.  The  EPA  also 
believes  that  it  may  be  necessary  to 
expand  the  geographic  coverage  or  to 
improve  effectiveness  of  the  State’s  I/M 
Program  in  the  future.  Additional 
emission  reductions  may  be  required  in 
the  Texas  nonattainment  areas  due  to  a 
continuing  nonattainment  status,  or  that 
the  reductions  claimed  as  a  “good  faith 
estimate”  are  not  achieved  in  practice. 

Comment — Geographic  Coverage 
Requirements 

The  SC  and  BHS  commented  that  the 
Beaumont/Port  Arthur  area  should  be  in 
the  I/M  program.  The  SC  commented 
that  the  redesignation  was  not 
completed  and  the  area  is  an  influence 
on  the  air  quality  of  the  Houston/ 
Galveston  area.  The  law  firm  BHS 
conunented  that  the  1990  urbanized 
area  population  for  Beaumont/Port 
Arthiu  is  232,434  and  exceeds  EPA’s 
cutoff  of  200,000. 


The  SC,  BHS,  and  EDF  commented 
that  the  Texas  I/M  program  does  not 
adequately  cover  the  entire  urbanized 
area  for  Dallas/Fort  Worth  and  Houston/ 
Galveston.  The  SC  conunented  that 
remote  sensing  is  not  complete  coverage 
and  incompletely  evaluated  for 
effectiveness.  The  law  firm  BHS 
commented  that  exclusion  of  some  of 
the  luban  population  is  allowed  if  an 
equal  niunber  of  residents  is  included 
and  the  State  used  vehicles  not 
residents  in  their  analysis.  The  law  firm 
BHS  noted  the  uncertain  feasibility  and 
effectiveness  of  remote  sensing  and  the 
delay  in  the  State’s  data  collecting  phase 
of  its  remote  sensing  plan.  The  law  firm 
BHS  also  conunented  on  the  lack  of 
enforcement  authority  for  remote 
sensing  in  the  State’s  plan.  The  EDF 
commented  that  the  exclusion  of  the 
rapidly  growing  counties  of  Collin  and 
Denton  County  will  result  in  dirtier  air 
for  the  Region.  The  EDF  commented 
that  this  exclusion  will  result  in  the 
failvne  to  inspect  147,000  conunuting 
vehicles  and  an  additional  304,000 
noncommuting  vehicles. 

Response  to  Comment 

The  Beaumont/Port  Arthur  area  was 
reclassified  fix»m  a  serious  to  moderate 
ozone  nonattainment  area  on  April  2, 
1996  (61  FR  14496).  While  the 
Beaumont/Port  Arthvu  area  is  one 
moderate  ozone  nonattainment  area  it  is 
composed  of  at  least  two  separate 
urbanized  areas  each  with  a  1990 
urbanized  area  population  of  under 
200,000.  According  to  the  report 
entitled  “1990  Census  of  Population  and 
Housing:  Population  and  Housing  Unit 
Counts:  Texas”  issued  in  Meuch  1993  by 
the  U.S.  Bureau  of  the  Census,  the  1990 
population  of  the  Beaumont  urbanized 
area  is  122,841.  The  1990  population  of 
the  urbanized  area  population  for  Port 
Arthur  is  109,560.  The  I/M  flexibility 
rule  only  requires  that  for  moderate 
ozone  nonattainment  areas  outside  the 
ozone  transport  region,  basic  I/M 
programs  be  implemented  in  any  1990 
Census-defined  urbanized  area  of 
200,000  or  more  (40  CFR  51.350(a)(4)). 
Since  the  Beaumont/Port  Arthur  area  is 
a  moderate  area  and  contains  no  1990 
urbanized  areas  of  over  200,000,  EPA 
does  not  require  that  I/M  be 
implemented  in  the  Beaumont/Port 
Arthur  nonattainment  area. 

The  EPA  agrees  that  the  State’s 
exclusion  of  counties  in  both  the 
Houston/Galveston  area  and  the  Dallas/ 
Fort  Worth  area  results  in  a  less 
effective  I/M  program  which  hinders 
each  of  the  areas  reaching  attainment  of 
the  National  Ambient  Area  Quality 
Standard  for  ozone.  Specifically,  the 
exclusion  of  heavily  populated  portions 
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of  the  nonattainment  areas,  such  as 
portions  of  Collin  and  Denton  Counties, 
from  the  regular  testing  I/M  program  in 
the  Dallas/Fort  Worth  area  in  our  view 
is  hindering  the  State  from  reaching 
attainment  of  air  quality  standards. 
However,  in  the  proposed  Federal 
Register  notice  (FRN),  EPA  made 
allowance  for  the  State’s  use  of  remote 
sensing  to  make  up  deficiencies  in  the 
State’s  area  of  coverage  plans. 
Nevertheless,  recognizing  the 
uncertainty  of  the  remote  sensing 
program,  EPA  included  a  provision  in 
the  proposed  FRN  that  for  permanent 
I/M  SIP  approval,  the  remote  sensing 
program  must  be  demonstrated  to  be 
effective  in  identifying  and  obtaining 
repairs  on  vehicles  with  high  levels  of 
emissions,  or  the  Texas  I/M  core 
program  must  be  expanded  to  include 
the  entire  urbanized  area  for  both 
Dallas/Fort  Worth  and  Houston.  Also, 
since  I/M  programs  are  designed  to 
reduce  emissions  from  vehicles,  and 
populations  or  persons  do  not  directly 
equate  to  vehicle  population,  EPA  also 
allowed  for  an  interpretation  of  its  I/M 
rule  which  would  apply  a  ratio  to  the 
population  shortfall  to  determine  the 
minimum  number  of  vehicles  required 
to  be  tested  by  the  State  from 
commuting  vehicles  outside  the  1/M 
core  program  areas. 

The  EPA’s  proposal  also  identified  the 
lack  of  authority  for  enforcement  of 
remote  sensing  as  a  deficiency  which 
required  correction  by  the  imposition  of 
major  conditions  which  if  not  fulfilled 
wbuld  convert  the  action  to  a 
disapproval.  We  also  stated  that  the 
State  could  get  the  legislative  authority 
in  the  next  legislative  session.  To 
support  the  State’s  commitment  the  SIP 
included  a  Governor’s  Executive  Order 
stating  the  intention  of  the  Governor  to 
support  the  needed  legislation  in  the 
1997  legislative  session.  It  is  EPA’s 
understanding  that  the  Texas  legislature 
recently  passed  legislation  for 
enforcement  of  a  remote  sensing 
program. 

Comment — Enforcement  of  Texas  I/M 
Program 

The  TNRCC  commented  that  the 
Texas  Motorist  Choice  inspection 
program  is  a  sticker-based  enforcement 
program  with  computer  matching 
enhancements.  The  State  commented 
that  it  believes  that  it  has  demonstrated 
that  sticker-based  enforcement  is  more 
effective  than  registration  denial.  The 
State  included  a  sticker  survey  from  the 
I/M  areas  which  indicated  that  most 
vehicles  (95  percent)  had  stickers 
showing  appropriate  dates  of 
compliance.  The  SIP  also  states  that 
unregistered  vehicles  range  frum  2  to  15 


percent.  The  SC  commented  that  the 
lack  of  registration  denial  is  a  major 
inadequacy.  The  SC  also  commented 
that  the  State’s  program  to  deter  fraud 
and  assure  accuracy  is  not  adequate. 

The  law  firm  BHS  also  commented  that 
the  State  does  not  have  an  effective 
enforcement  system  and  does  not  have 
authority  for  registration  denial  and  had 
questions  about  exactly  how  the  State’s 
plan  would  work.  The  law  firm  BHS 
argued  that  a  sticker  based  program 
without  a  demonstration  of  greater 
effectiveness  with  a  vague  undefined 
threat  of  reregistration  denial  does  not 
meet  the  requirements  of  the  Act.  Also, 
BHS  cited  the  EPA  proposed 
disapproval  for  the  District  of  Columbia 
for  its  lack  of  similar  but  more 
comprehensive  deficiencies  in  its 
enforcement  program.  The  District  of 
Columbia  program  also  did  not  have 
authority  for  registration  denial,  and  no 
penalty  schedule  accompanying  the  SIP. 

Response  to  Comment 

The  EPA’s  proposed  approval  was 
based  upon  the  State  commitment  in  the 
SIP  and  specifically  the  commitment  in 
the  Governor’s  Executive  Order  which 
specified  the  State’s  intention  to  support 
legislation  for  the  authority  to  enforce 
the  program  with  reregistration  denial. 
The  Clean  Air  Act  and  Federal  I/M 
regulations  specify  that  registration 
denial  must  be  the  enforcement 
mechanism  for  a  state  unless  an 
alternative  enforcement  mechanism  of  a 
pre-1990  Act  program  is  demonstrated 
to  be  more  effective.  The  demonstration 
is  further  specified  in  the  Federal  I/M 
rule  (40  CFR  51.361(b)).  The  State’s 
demonstration  fails  in  relation  to  these 
requirements  in  two  general  areas,  the 
failure  to  tie  stickers  issued  to  tests 
given  and  more  accurate  and 
substantiated  data  on  the  number  of 
vehicles  in  compliance  with  the 
registration  requirements.  The 
demonstration  was  also  deficient  since 
it  is  required  to  be  comprehensive, 
which  the  State’s  current  demonstration 
was  not. 

The  EPA  agrees  that  the  lack  of 
authority  for  enforcement  through 
registration  denial  is  a  major  deficiency 
in  the  plan.  The  EPA’s  proposal  also 
identified  the  lack  of  authority  for 
registration  denial  as  a  deficiency  which 
required  correction  by  the  imposition  of 
a  major  condition  which  if  not  fulfilled 
would  convert  the  action  to  a 
disapproval.  We  also  stated  that  the 
State  could  get  the  legislative  authority 
-  in  the  1997  legislative  session.  To 
support  the  State’s  commitment  the  SIP 
included  a  Governor’s  Executive  Order 
stating  the  intention  of  the  Governor  to 
support  the  needed  legislation  in  the 


1997  legislative  session.  It  is  EPA’s 
understanding  that  the  Texas 
Legislature  has  recently  passed  a  law 
allowing  for  a  registration  denial 
program  upon  EPA’s  finding  that  the 
State  has  not  made  a  adequate 
demonstration  that  sticker  enforcement 
is  more  effective  than  registration 
denial.  The  State’s  qusdity  control  and 
consumer  protection  portions  of  the  I/M 
plan  were  consistent  with  the  I/M  rule 
(§§  51.360  and  51.368(b)).  Regarding  the 
District  of  Columbia’s  proposed 
disapproval  notice  for  enforcement 
deficiencies  similar  to  the  Texas 
program,  EPA  was  required  to  propose 
disapproval  on  this  issue  because  it  did 
not  have  a  commitment  from  the  State 
to  correct  the  deficiencies  in  the 
District’s  plan.  In  the  case  of  Texas,  EPA 
had  the  commitment  in  the  Governor’s 
Executive  Order  and  the  SIP  narrative  to 
correct  the  major  deficiencies  and  thus 
was  able  to  propose  conditional  interim 
approval  of  the  plan.  ^ 

Comment — Waivers  in  the  Texas  I/M 
Modeling 

The  TNRCC  commented  that,  since 
the  low  income  time  extension  is  not  a 
waiver,  it  should  not  be  required  to  be 
included  in  the  projected  waiver  rate. 

Response  to  Comment 

The  EPA  concurs  with  the  State 
comment  that  the  low  income  time 
extension  is  not  legally  a  waiver. 
However,  the  numbers  of  time 
extensions  granted  by  the  State  may 
impact  the  air  quality  benefits  of  the 
program  and  should  therefore  be 
accounted  for  in  the  State’s  modeling 
estimates  if  significant.  If  low  income 
time  extensions  are  granted  after  a 
vehicle  fails  the  emissions  test,  the 
emissions  characteristics  of  the  vehicle 
for  the  purposes  of  emissions  modeling 
are  identical  to  a  vehicle  that  has 
received  a  waiver.  If  such  time 
extensions  were  granted  prior  to  an 
initial  test  they  should  be  accounted  for 
in  the  compliance  rate  estimates  if 
significant. 

Comment — Texas  Good  Faith  Credit 
Estimates 

The  EDF  commented  that  while  the 
NHSDA  removes  EPA’s  50  percent 
credit  discoimt  for  test-and-repair 
programs,  it  does  not  grant  presumptive 
equivalency  between  test-and-repair  and 
test-only  programs.  The  SC  also 
commented  that  the  decentralized 
program  fails  to  demonstrate 
equivalency  with  the  centralized 
program.  The  EDF  commented  that 
TNRCC’s  claim  of  100  percent 
effectiveness  is  not  consistent  with 
other  states  implementing  decentralized 
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programs  and  are  not  based  on  “good 
faith  estimates”  with  a  basis  in  fact,  but 
rather  unsubstantiated  assumptions. 
Additional  features  to  the  program  such 
as  the  electronically  connected  testing 
system  may  increase  effectiveness  but 
do  not  substantiate  the  State’s  claim. 

The  law  firm  BHS  similarly  also 
commented  that  the  State’s  credit 
estimates  are  not  made  in  good  faith. 

The  law  firm  BHS  conunented  that  the 
estimates  must  have  a  “basis  in  fact” 
and  cites.  EPA’s  position  contained  in 
the  I/M  flexibility  amendments  that  all 
the  data  gathered  from  previously 
running  I/M  programs  justify  EPA’s 
previously  imposed  50  percent  credit 
discoimt  for  test-and-repair  programs. 
The  law  firm  BHS  also  notes  EPA’s 
December  12, 1995,  guidance  on  the 
NHSDA,  which  suggested  that  good 
faith  estimates  could  be  based  upon 
innovative  program  designs  where  no 
data,  per  se,  exists  but  where  the  State 
can  make  a  reasonable  argument  that  the 
level  of  enforcement  and  oversight,  and 
the  innovative  features  included  in  the 
program  to  prevent  or  eliminate 
improper  testing  will  together  achieve 
the  claimed  reductions.  In  its  guidance, 
EPA  stated  examples  of  such  innovative 
designs  and  BHS  commented  that  the 
State’s  program  did  not  include  any  of 
these  examples. 

Response  to  Comment 

The  EPA  agrees  that  the  NHSDA  does 
not  grant  presumptive  equivalency 
between  test-only  and  test-and-repair 
programs,  but  rather  it  calls  upon  the 
State  to  make  a  “good  faith  estimate” 
which  has  a  basis  in  fact  of  its  program’s 
effectiveness.  The  EPA  is  required  by 
the  NHSDA  to  allow  for  such  an 
estimate  on  an  interim  basis.  The 
NHSDA  further  specifies  that  EPA  shall 
grant  final  approval  to  a  program  if  data 
collected  from  the  operation  of  the 
program  demonstrates  the  credits  are 
appropriate  and  the  revision  is 
otherwise  in  compliance  with  the  Act. 
The  EPA  agrees  that  a  claim  of  100 
percent  credit  for  the  test-and-repair 
network  may  be  difficult  to  justify  in  the 
State’s  program  demonstration  for  final 
full  approval.  However,  EPA  believes  it 
is  appropriate  under  the  NHSDA  to 
grant  interim  approval  to  the  credit 
based  on  the  State’s  good  faith  estimate 
until  the  data  collected  from  the 
program  is  analyzed  by  the  State  and 
EPA. 

In  the  State’s  response  to  comment 
from  its  public  comment  period  on  this 
issue,  the  State  cited  the  electronic  data 
link,  the  use  of  remote  sensing 
technology,  the  test-on-resale 
component  of  the  program,  recognized 
repair  technicians,  and  the  testing  of 


heavy  duty  vehicles  as  measures  to  be 
implemented  which  would  help  to 
improve  the  effectiveness  of  the 
program.  The  EPA  believes  that  of  these 
items  the  electronic  data  link,  use  of 
remote  sensing  technology,  and  the 
recognized  repair  technician  program 
offer  the  greatest  potential  of 
substantially  improving  the  program’s 
effectiveness  with  rega^  to  network 
design.  The  EPA  believes  that  credit 
obtained  fi'om  these  enhanced  features 
provides  a  basis  in  fact  for  the  interim 
credit  claimed  under  the  NHSDA.  Thus, 
EPA  will  allow  for  the  State’s  estimates 
to  be  used  on  an  interim  basis. 

Permanent  SIP  approval  of  the  credit 
claim  however,  will  be  subject  to  the 
data  collected  during  the  program 
demonstration. 

Comment — Contingency  Measures 

The  EDF  commented  that  contingency 
measures  should  be  identified  and 
immediately  implemented  in  the  likely 
event  that  the  TNRCC  will  not  achieve 
the  emission  reductions  claimed. 

Response  to  Comment 

The  15%  Plan  contains  contingency 
measures  equal  to  at  least  3  percent 
reductions  for  each  area  required  to 
submit  a  15%  SIP.  If  the  State’s 
reduction  estimates  are  not  achievable 
by  Texas,  the  State  would  have  to 
implement  contingency  measures  in  the 
event  that  a  shortfall  exists  in  the  State’s 
15%  Plan.  In  addition,  if  the  State’s 
I/M  plan  achieves  less  than  the 
reductions  required  to  meet  the 
appropriate  1/M  performance  standards 
corrections  to  the  State’s  I/M  plan 
would  be  required  by  EPA.  Neither  the 
Act  nor  the  IWSDA  require  contingency 
measures  to  support  interim  approval  of 
an  I/M  program.  If  credit  is  not 
demonstrated  through  the  program 
evaluation,  additional  control  strategies 
or  I/M  program  enhancements  have  to 
be  adopted  to  support  final  full 
approval. 

Comment — Compliance  Rate  of  Texas 
I/M  Program 

The  EDF  commented  that  a  96  percent 
compliance  rate  will  be  difficult  to 
achieve.  The  EDF  cites  an  estimate  by 
Texas  Department  of  Transportation  that 
as  many  as  15  percent  of  the  vehicles 
may  fail  to  meet  registration 
requirements  and  ffius  effectiveness  of 
the  Texas  program  is  overstated. 

Response  to  Comment 

The  EPA  agrees  that  a  96  percent 
compliance  rate  may  overstate  the 
State’s  actual  I/M  effectiveness. 
However,  the  State’s  estimates  on 
vehicles  not  meeting  registration 


requirements  is  given  in  the  SIP  as 
between  2  and  15  percent.  Also,  the 
State’s  SIP  includes  provisions  to  help 
improve  the  current  compliance  rate 
such  as  the  real  time  data  link  of  all  test 
stations,  remote  sensing  to  catch 
vehicles  with  high  emissions,  and 
computer  matching  of  testing  and 
registration  data  bases  to  supplement  an 
improved  Sticker  enforcement  program. 
These  enhancements  hold  the  potential 
to  make  the  State’s  enforcement 
mechemism  comparable  to  traditional 
registration  denial.  The  EPA  assumes 
that  a  well-run  registration  denial  based 
program  will  achieve  a  compliance  rate 
of  96  percent  based  upon  prior 
experience  with  such  programs.  For  SIP 
purposes,  states  are  required  to  commit 
to  a  compliance  rate  which  will  be  used 
in  their  modeling.  States  must  also 
commit  to  corrective  actions  should  the 
actual  compliance  rate  fall  below  the 
modeled  level. 

Comment — Adequate  Oversight  of 
Texas  I/M  Program 

The  law  firm  BHS  commented  that 
the  State’s  SIP  does  not  provide 
adequate  oversight  to  protect  against 
improper  testing  which  is  cited  as 
inherent  in  decentralized  I/M  programs. 
The  law  firm  BHS  also  argues  that 
Texas’s  plan  relies  on  an  unproven  data 
link  and  an  inadequate  number  of 
auditing  staff.  The  law  firm  BHS  also 
notes  that  the  State  oversight  test  fee  is 
only  $1.75  per  inspection,  while  in 
California  $7.00  is  needed  per 
inspection.  Thus,  a  logical  conclusion  is 
that  Texas  is  underfunding  its  program. 

Response  to  Comment 

The  EPA  rules  do  not  specify  the 
exact  oversight  test  fee  or  number  of 
employees  each  State  is  required  to  use 
in  support  of  its  I/M  program.  Rather 
each  State  is  required  to  assess  and  use 
sufficient  resources  needed  to  support 
the  program  consistent  with  the  SIP, 
and  identify  the  dedicated  resources  for 
I/M  program  implementation.  The  EPA 
believes  the  State  is  in  a  better  position 
to  assess  its  specific  resource  needs  and 
fulfill  EPA’s  general  resource 
requirements.  The  EPA  believes  that  the 
oversight  resources  cited  in  the  Texas 
SIP  are  sufficient  for  the  purposes  of 
interim  approval.  As  the  Texas  program 
operates  and  undergoes  evaluation,  EPA 
vffil  be  better  able  to  assess  the 
adequacy  of  the  State  resources.  For 
example,  the  State  commits  in  the  SIP 
to  meet  the  numbers  of  EPA  required 
covert  and  overt  audits  and  reporting 
requirements.  If  the  State  is  unable  to 
meet  the  EPA  requirements  contained  in 
the  SIP,  EPA  could  require  the  State  to 
correct  the  deficiency. 
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m.  Interim  Final  Rulemaking  Action 

The  EPA  is  conditionally  approving 
the  Texas  I/M  program  as  a  revision  to 
the  Texas  SIP,  based  upon  certain 
conditions.  This  conditional  approval 
satisfies  the  requirements  of  section  182 
and  the  NHSDA  for  low  enhanced  and 
basic  I/M  programs.  For  the  purposes  of 
strengthening  the  SIP,  EPA  is  also  giving 
a  limited  approval  under  section  110  if 
the  State  fulfills  all  of  its  commitments 
within  12  months  of  this  final 
rulemaking.  This  limited  approval 
under  section  110  will  not  expire  at  the 
end  of  the  18  month  interim  period. 
Thus,  although  an  approved  I/M  SIP 
satisfying  the  requirements  of  section 
182  may  no  longer  be  in  place  after  the 
termination  of  the  interim  SIP  approval 
period  provided  by  the  NHSDA,  diis 
program  will  remain  a  part  of  the 
Federally  enforceable  SIP.  Should  the 
State  fail  to  fulfill  the  conditions  by  the 
deadlines  contained  in  each  condition, 
the  latest  of  which  is  no  more  than  one 
year  after  the  date  of  EPA’s  final  interim 
approval  action,  this  conditional  interim 
approval  will  convert  to  a  disapproval 
pursuant  to  the  Act  section  110(k)(4).  In 
that  event,  EPA  would  issue  a  letter  to 
notify  the  State  of  Texas  that  the 
conditions  had  not  been  met  and  that 
the  approval  had  converted  to  a 
disapproval. 

IV.  Conditional  Interim  Approval 

Under  the  terms  of  EPA’s  October  3, 
1996,  proposed  interim  conditional 
approval  rulemaking,  the  State  of  Texas 
was  required  to  remedy  three  major 
deficiencies  with  the  I/M  program  SIP 
(as  specified  in  the  NPR),  within  twelve 
months  of  final  interim  approval.  The 
State’s  commitment  to  support  the 
additional  needed  legislation  was  to  be 
carried  out  in  Texas’s  75th  fy|pislative 
Session.  The  EPA  will  be  evaluating  the 
I/M  legislation  that  was  passed  during 
this  session.  As  discussed  in  detail  later 
in  this  notice,  this  approval  is  being 
granted  on  an  interim  basis,  for  an  18- 
month  period  under  authority  of  the 
NHDSA. 

The  major  conditions  for 
approvability  of  the  SIP  are  as  follows: 

Texas  must  obtain  all  of  the  legal 
authority  needed  to  implement  its 
program.  The  specific  authority  needed 
was  outlined  in  EPA’s  proposed 
approval  action  (61  FR  51651)  and  was 
identified  in  a  February  27, 1996, 
Governor’s  Executive  Order  that  was 
submitted  as  part  of  the  Texas  I/M  SEP. 
The  legal  authority  identified  in  the 
Executive  Order  includes:  (1)  The  denial 
of  reregistration  of  vehicles  that  have 
not  complied  with  I/M  program 
requirements,  (2)  the  establishment  of  a 


class  C  misdemeanor  pensdty  for 
operating  a  grossly  polluting  vehicle  in 
a  nonattaiiunent  area  (i.e.,  enforcement 
of  remote  sensing),  and  (3)  the 
requirement  for  an  inspection  within  60 
days  of  resale  and  prior  to  transfer  of 
title  to  nonfamily  member,  consumers  in 
Dallas,  Tarrant,  or  Harris  counties. 

The  EPA  is  aware  that  the  State  of 
Texas  has  expressed  plans  to  remove  the 
“test-on-resale”  provisions  fium  their 
I/M  plan.  In  addition,  EPA  has  recently 
received  a  SEP  submission  to  remove  the 
“test-on-resale”  provision  from  the  SIP. 
The  EPA  will  be  evaluating  the 
submission  for  completeness  and 
approvability.  Regeuding  the  “test-on- 
resale”  provisions  of  the  State  plan,  EPA 
included  a  condition  for  obtaining  legal 
authority  to  implement  this  provision 
based  on  the  requirement  in  the 
NHSDA’s  that  states  have  all  of  the 
statutory  authority  needed  for  program 
implementation.  While  the  “test-on- 
resale”  provision  was  not  required  by 
the  Act  or  the  Federal  I/M  rule,  the 
provision  was  intended  to  improve 
program  effectiveness  and  consumer 
protection.  Texas  has  stated  that  certain 
program  changes  have  made  the 
program  unnecessary  and  that  the  State 
is  therefore  taking  no  credit  for  this 
particular  element.  The  EPA  agrees  with 
the  State’s  assessment  of  the  creditable 
impact  of  such  a  component.  While  the 
EPA  still  believes  that  the  “test-on- 
resale”  authority  may  prove  to  be 
beneficial  for  consumer  protection  and 
program  effectiveness  should  loaded 
mode  testing  develop  as  the  program 
proceeds,  EPA  will  not  require  the  State 
to  obtain  authority  for  and  implement 
the  “test-on-resale”  provisions  of  the 
current  State  plan  if  the  State  submits  a 
SIP  revision. 

V.  Further  Requirements  for  Permanent 
I/M  SIP  Approval 

This  approval  is  being  granted  on  an 
interim  basis  for  a  period  of  18  months, 
under  the  authority  of  section  348  of  the 
National  Highway  Systems  Designation 
Act  of  1995.  At  the  end  of  this  period, 
the  approval  will  lapse.  At  that  time, 
EPA  must  take  final  rulemaking  action 
upon  Texas’  SIP,  under  the  authority  of 
section  110  of  the  Act.  Final  approval  of 
Texas’  plan  will  be  granted  bstsed  upon 
the  following  criteria: 

(1)  Texas  has  complied  with  all  the 
major  conditions  of  its  commitment  to 
EPA, 

(2)  The  EPA’s  review  of  Texas’ 
program  evaluation  confirms  that  the 
appropriate  amount  of  program  credit 
was  claimed  by  the  State  of  Texas  and 
achieved  with  the  interim  program. 


(3)  Final  Texas  Department  of  Public 
Safety  program  regulations  are 
submitted  to  EPA,  and 

(4)  The  Texas  I/M  program  meets  all 
of  the  requirements  of  EPA’s  I/M  rule, 
including  those  de  miniinus  deficiencies 
identified  in  the  October  3, 1996, 
proposal  (61  FR  51651)  as  minor  for 
purposes  of  interim  approval. 

(5)  The  remote  sensing  program 
proves  to  be  effective  in  identifying  and 
obtaining  repairs  on  vehicles  with  high 
levels  of  emissions,  or  the  Texas  I/M 
core  program  area  is  expanded  to 
include  the  entire  urbanized  area  for 
both  Dallas/Fort  Worth  and  Houston. 

VI.  Administrative  Requirements 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

B.  Regulatory  Flexibility  Analysis 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  prepares  a 
regulatory  flexibility  analysis  assessing 
the  impact  of  any  proposed  or  final  rule 
on  small  entities.  See  5  U.S.C.  603  and 
604.  Alternatively,  EPA  may  certify  that 
the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Conditional  approvals  of  SIP 
submittals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  I  certify 
that  it  does  not  have  a  significant  impact 
on  any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  Act,  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.  EPA,  427  U.S. 
246,  255-66  (1976);  42  U.S.C. 

7410(a)(2). 
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If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k),  based  on  the  State’s 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  state 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  state 
submittal  does  not  affect  its  state- 
enforceability.  Moreover,  EPA’s 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement. 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  substitute  a  new  Federal 
requirement. 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  E7A  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
locid,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 

EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  iiniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today’s  Federal  Register.  This  rule  is 
not  a  “major  rule’’  as  defined  by  5 
U.S.C.  804(2).  ,  , 


E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Corn!  of  Appeals  for  the 
appropriate  circuit  by  September  9, 

1997. 

Filing  a  p>etition  for  reconsideration 
by  the  Administrator  of  this  interim 
final  rule  to  conditionally  approve  the 
Texas  I/M  SIP,  on  an  interim  basis,  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Administrative 
Procedures  Act). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide, 
Hydroc€irbons,  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated;  July  1, 1997, 

Jerry  Clifford, 

Acting  Regional  Administrator. 

.  Chapter  I,  title  40,  of  the  Code  of 
Feder^  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  SS^Taxas 

2.  Section  52.2310  is  added  to  read  as 
follows: 

§  52.231 0  Conditional  approval. 

The  State  of  Texas’  March  14, 1996, 
submittal  for  an  motor  vehicle 
inspection  and  maintenance  (I/M) 
program,  is  conditionally  approved 
based  on  certain  contingencies,  for  an 
interim  period  to  last  eighteen  months. 

If  the  State  of  Texas  fails  to  fully  start 
its  program  by  November  15, 1997,  at 
the  latest,  this  conditional  approval  will 
convert  to  a  disapproval  after  EPA  sends 
a  letter  to  the  State.  If  the  State  of  Texas 
fails  to  satisfy  the  following  conditions 
within  12  months  of  August  11, 1997, 
this  conditional  approval  will 
automatically  convert  to  a  disapproval 
as  explained  under  section  llO(k)  of  the 
Clean  Air  Act.  The  conditions  for 
approvability  are  as  follows: 

Texas  must  obtain  all  of  the  legal 
authority  needed  to  implement  its 
program.  The  specific, authority  needed  > 


was  outlined  in  EPA’s  proposed 
approval  action  and  was  identified  in  a 
February  27, 1996,  Governor’s  Executive 
Order  that  was  submitted  as  part  of  the 
Texas  I/M  SIP.  The  legal  authority 
identified  in  the  Executive  Order 
includes:  The  denial  of  reregistration  of 
vehicles  that  have  not  complied  with  1/ 
M  program  requirements;  the 
establishment  of  a  class  C  misdemeanor 
penalty  for  operating  a  gross  polluting 
vehicle  in  a  nonattainment  area;  and  the 
requirement  for  an  inspection  within  60 
days  of  resale  and  prior  to  transfer  of 
title  to  nonfamily  member  consumers  in 
Dallas,  Tarrant,  or  Harris  counties  (or 
regarding  the  third  major  condition,  the 
removal  of  the  test-on-resale  program 
element  from  the  SEP).  Texas  has 
committed  to  support  additional  needed 
legislation  in  Texas’s  75th  Legislative 
Session.  Should  Texas  fail  to  fulfill 
these  conditions  by  the  end  of  the  75th 
Legislative  Session,  this  approval  will 
convert  to  a  disapproval.  Texas  must 
also  fully  start  its  I/M  program  by 
November  15, 1997,  or  this  action  will 
covert  to  a  disapproval. 

(FR  Doc.  97-18245  Filed  7-10-97;  8:45  am) 
BIUJNG  CODE  6S6&-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[im  Doctet  No.  97-6;  RM-8954] 

Radio  Broadcasting  Services; 
Thomdale,  TX 

agency:  Federal  Commimications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Jackson  Lake  Broadcasting 
Company,  allots  Channel  257A  to 
Thomdale,  Texas,  as  the  community’s 
first  local  aural  transmission  service. 
Channel  25  7A  can  be  allotted  to 
Thomdale  in  compliance  with  the 
Commission’s  minimum  distance 
separation  requirements  with  a  site 
restriction  of  13.8  Idlometers  (8.6  miles) 
south  in  order  to  avoid  a  short-spacing 
conflict  with  the  licensed  operation  of 
Station  WACO(FM),  Channel  260C, 
Waco,  Texas.  The  coordinates  for 
Channel  25  7A  at  Thomdale  are  30-29- 
29  NL  and  97-11-21  WL.  With  this 
action,  this  proceeding  is  terminated. 
DATES:  Effective  August  11, 1997.  The 
window  period  for  filing  applications 
will  open  on  August  11, 1997,  and  close 
on  September  11, 1997, 
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FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.97-5, 
adopted  June  18, 1997,  and  released 
June  27, 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy  contractor, 
ITS,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Secs.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Texas,  is  amended  by 
adding  Thomdale,  Channel  257A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  97-18293  Filed  7-10-97;  8:45  am) 
BI  LUNG  CODE  <712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  87-268;  DA  97-1377] 

Advanced  Television  Systems  and 
Their  Impact  on  the  Existing  Television 
Service 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  petitions  for 
reconsideration. 

SUMMARY:  By  this  Order,  we  are 
clarifying  our  action  in  the  Sixth  Report 
and  Order  in  this  proceeding,  which 
dealt  with  advanced  television  systems 
and  their  impact  on  the  existing 
television  service,  with  regard  to  OET 
Bulletin  No.  69,  and  are  providing  an 
additional  45-day  period  of  time  for 
parties  requesting  reconsideration  of 


individual  digital  television  (DTV) 
allotments  included  in  the  DTV  Table  of 
Allotments  to  submit  supplemental 
information  relating  to  their  petitions. 
We  are  also  releasing  OET  Bulletin  No. 
69  concurrent  with  this  Order.  This 
action  will  resolve  concern  that  has 
arisen  with  regard  to  OET  Bulletin  No. 

69  and  will  allow  parties  filing  requests 
for  reconsideration  of  individual  DTV 
channel  allotments  to  finalize  their 
requests  regarding  changes  to  the  DTV 
Table. 

DATES:  Supplemental  filings  relating  to 
petitions  for  reconsideration  of  the  Sixth 
Report  and  Order  that  request  changes 
to  DW  allotments  are  due  August  22, 
1997. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  N.W., 
Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Franca  (202—418^2470)  or  Alan 
Stillwell  (202-418-2470),  Office  of 
Engineering  and  Technology. 

SUPPLEMENTARY  INFORMATION: 

1.  By  this  Order,  we  are  clarifying  our 
action  in  the  Sixth  Report  and  Order,  62 
FR  26684,  May  14, 1997,  in  MM  Docket 
No.  87-268,  adopted  April  3, 1997,  FCC 
97-115  (released  April  21, 1997),  with 
regard  to  OET  Bulletin  No.  69,  and  are 
providing  an  additional  period  of  time 
for  parties  requesting  reconsideration  of 
individual  allotments  included  in  the 
DTV  Table  of  Allotments  to  submit 
supplemental  information  relating  to 
their  petitions.  We  are  also  releasing 
OET  Bulletin  No.  69  concurrent  with 
this  Order. 

2.  In  the  Sixth  Report  and  Order,  the 
Commission  set  forth  a  Table  of 
Allotments  for  digital  TV  (DTV)  service, 
rules  for  initial  DTV  allotments, 
procedures  for  assigning  DTV 
allotments  to  eligible  broadcasters,  and 
plans  for  spectrum  recovery.  A  number 
of  parties  have  submitted  petitions  for 
reconsideration  expressing  concern  that 
OET  Bulletin  No.  69,  which  is 
referenced  in  the  new  DTV  allotment  _ 
rules  as  a  source  of  guidance  for 
evaluating  DTV  coverage  areas,  is  not 
available  and  that  they  therefore  have 
not  been  able  to  fully  evaluate  the  DTV 
channels  that  were  paired  with  existing 
television  stations.  These  parties 
generally  argue  that  without  the 
technic^  guidance  to  be  provided  in 
OET  Bulletin  No.  69,  they  are  unable  to 
fully  evaluate  either  the  acceptability  of 
the  DTV  allotments  provided  for  their 
existing  stations  or  the  suitability  of 
alternative  chaimels.  These  parties  also 
generally  request  that  we  provide 
additional  time  after  the  issuance  of 
OET  Bulletin  No.  69  to  evaluate  their 


allotments  and  then  supplement  their 
petitions  with  additional  information 
relating  to  specific  changes  to  the  DTV 
Table. 

3.  OET  Bulletin  No.  69  provides 
guidance  on  the  implementation  and 
use  of  Longley-Rice  methodology  for 
evaluating  DTV  and  NTSC  coverage  and 
interference.  We  wish  to  clarify  that  the 
technical  guidance  to  be  provided  in 
OET  Bulletin  No.  69  is  generally 
intended  to  be  used  for  the  purposes  of 
preparing  applications  requesting 
facilities  that  do  not  conform  to  the  DTV 
Table,  petitions  to  amend  the  DTV 
Table,  applications  for  new  DTV 
stations,  changes  in  authorized  DTV 
stations,  and  the  impact  of  low  power 
TV  and  TV  translator  stations  on  DTV 
service  areas.  In  short,  the  purpose  of 
OET  Bulletin  No.  69  is  to  serve  as  a 
guide  for  parties  preparing  submissions 
for  possible  actions  ^at  we  might  take 
subsequent  to  the  development  of  the 
initial  DTV  Table. 

4.  We  disagree  with  those  parties  that 
assert  that  OET  Bulletin  No.  69  is 
essential  for  evaluation  of  DTV 
allotments.  We  note  that  the  terrain 
dependent  Longley-Rice  propagation 
model  and  the  methodologies  used  in 
evaluating  DTV  coverage  and 
interference  in  the  Sixth  Report  and 
Order  are  well  known  to  the  broadcast 
industry.  These  methodologies  were  in 
general  developed  by  the  hroadceist 
industry  throu^  our  Advisory 
Committee  on  Advanced  Television 
Service.  As  early  as  1992,  they  were 
used  by  the  Advisory  Conunittee  in 
evaluating  the  various  DTV  technical  ' 
systems  and  were  also  used  in 
evaluating  the  ATSC  DTV  system,  a 
modified  version  of  which  was  selected 
by  the  Commission  as  the  DTV 
standard.  In  addition,  these  same 
methodologies  were  used  by  the 
Association  of  Maximum  Service 
Television  (MSTV),  the  Broadcast 
Caucus  and  many  engineering 
consulting  firms  in  evaluating  the  draft 
DTV  Table  of  Allotments  that  was 
included  in  the  1996  Sixth  Further 
Notice  of  Proposed  Rule  Making  in  this 
proceeding,  11  FCC  Red  10968  (1996), 
and  in  ev^uating  the  alternative  DTV 
Table  submitted  by  the  broadcast 
industry. 

5.  Nonetheless,  in  view  of  the  concern 
that  has  occurred  with  regard  to  OET 
Bulletin  No.  69,  we  believe  it  is 
appropriate  to  provide  parties  that 
submitted  petitions  for  reconsideration 
requesting  modification  of  their  D'TV 
allotments  a  brief  period  of  additional 
time  to  file  supplemental  presentations 
relating  to  those  requests.  We  believe 
that  a  45-day  period  will  allow  those 
parties  sufficient  time  to  supplement 
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their  petitions  without  delaying  our 
prompt  action  on  the  petitions  for 
reconsideration  of  the  Sixth  Report  and 
Order. 

6.  We  are  issuing  OET  Bulletin  No.  69 
concurrent  with  this  Order.  Interested 
parties  are  advised  that  this  document 
may  be  revised  based  on  any  actions 
that  the  Commission  may  t^e  on 
reconsideration. 

7.  Accordingly,  it  is  ordered  that, 
pursu€mt  to  Sections  4(i)  and  303(r)  or 
the  Commimications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  303(r)  and 
0.31,  0.241, 1.3,  and  1.429  of  the 
Commission’s  rules,  47  CFR  0.31,  0.241, 
1.3, 1.429,  parties  that  submitted 
petitions  for  reconsideration  requesting 
modification  of  their  DTV  allotments 
may  submit  supplemental  filings 
relating  to  those  requests  on  or  before 
August  22, 1997. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  97-17888  Filed  7-10-97;  8:45  ami 
BIUJNQ  CODE  6712-01-P 

DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  235, 243,  and  252 

[DFARS  Case  97-0302] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Certification 
of  Requests  for  Equitable  Adjustment 

agency:  Department  of  Defense  (DoD). 
AC110N:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  10  U.S.C. 

2410(a),  which  requires  contractors  to 
certify  that  requests  for  equitable 
adjustment  that  exceed  the  simplified 
acquisition  threshold  are  made  in  good 
faith  and  that  the  supporting  data  are 
accurate  and  complete. 

DATES:  Effective  date:  July  11, 1997. 
Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  September  9, 1997,  to  be 
considered  in  the  formulation  of  the 
final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Ms.  Amy  Williams,  PDUSD  (A&T)  DP 
(DAR),  IMD  3D139,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
Telefax  number  (703)  602-0350.  Please 


cite  DFARS  Case  97-D302  in  all 
correspondence  related  to  this  issue. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Williams,  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  adds  a  clause  at 
DFARS  252.243-7002,  Certification  of 
Requests  for  Equitable  Adjustment,  to 
implement  10  U.S.C.  2410(a).  as 
amended  by  Section  2301  of  the  Federal 
Acquisition  Streamlining  Act  of  1994 
(FASA)  Pub.  L.  103-355). 

A  similar  clause  previously  existed  at 
DFARS  252.233-7000,  Certification  of 
Claims  and  Requests  for  Adjustment  or 
Relief.  The  previous  clause 
implemented  10  U.S.C.  2410e,  and 
required  contractor  certification  of 
requests  for  equitable  adjustment  as 
well  as  certification  of  claims  and 
requests  for  relief  imder  Public  Law  85- 
804.  Section  2301  of  FASA  repealed  10 
U.S.C.  2410e,  and  the  clause  at  252.233- 
7000  was  removed  fimm  the  DFARS  on 
January  17. 1997  (62  FR  2612). 

B.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  urgent  and  compelling  reasons  exist 
to  publish  this  interim  rule  prior  to 
affording  the  public  an  opportunity  to 
comment  This  interim  rule  amends  the 
DFARS  to  fully  implement  10  U.S.C. 
2410(a),  as  amended  by  Section  2301  of 
FASA.  10  U.S.C.  2410(a)  provides  that 
a  request  for  equitable  adjustment  to 
contract  terms  or  requests  for  relief 
imder  Pub.  L.  85-804,  that  exceeds  the 
simplified  acquisition  threshold,  may 
not  be  paid  ludess  the  contractor 
certifies  that  the  request  is  made  in  good 
faith  and  that  the  supporting  data  are 
accurate  and  complete.  Immediate 
publication  of  an  interim  rule  is 
necessary  to  implement  the 
requirements  of  10  U.S.C.  2410(a) 
pertaining  to  requests  for  equitable 
adjustment  Requirements  pertaining  to 
requests  for  relief  imder  Public  Law  85- 
804  have  been  implemented  in  the 
Federal  Acquisition  Regulation  (FAR). 
However,  the  requirements  pertaining  to 
requests  for  equitable  adjustment  apply 
only  to  Department  of  Defense  contracts 
and  are  not  implemented  in  the  FAR. 

C.  Regulatory  Flexibility  Act 

This  interim  rule  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  it  is  estimated  that 
approximately  88  percent  of  the 


contractors  submitting  requests  for 
equitable  adjustment  between  $100,000 
and  $500,000  (above  the  simplified 
acquisition  threshold  and  below  the  cost 
or  pricing  data  threshold)  may  be  small 
businesses.  Therefore,  an  Initial 
Regulatory  Flexibility  Analysis  has  been 
prepared  and  is  summarized  as  follows: 
The  objective  of  this  rule  is  to 
implement  10  U.S.C.  2410(a),  which 
requires  contractors  to  certify  that 
requests  for  equitable  adjustment  that 
exceed  the  simplified  acquisition 
threshold  are  made  in  good  faith  and 
that  the  supporting  data  are  accurate 
and  complete.  The  primary  impact  of 
the  rule  relates  to  requests  in  the  range 
of  $100,000  to  $500,000,  because 
requests  in  excess  of  $500,000  generally 
require  submission  of  cost  or  pricing 
data  and  certification  thereof. 
Historically,  many  of  the  firms 
requesting  equitable  adjustment  in 
amounts  of  $100,000  to  $500,000  have 
been  construction  contractors.  It  is 
estimated  that  the  rule  will  affect 
approximately  330  small  entities 
annually.  Accounting  skills  will  be 
necessary  to  provide  the  cost  data  to 
support  the  certification.  There  are  no 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  the  rule.  The  rule 
minimizes  the  impact  on  small  entities, 
because  it  only  applies  to  requests 
exceeding  the  simplified  acquisition 
threshold,  and  because  the  certification 
has  been  limited  to  that  specifically 
required  by  10  U.S.C.  2410(a). 

A  copy  of  the  alialysis  may  be 
obtained  from  the  address  specified 
herein.  Comments  are  invited  from 
small  businesses  and  other  interested 
parties.  Comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
also  will  be  considered  in  accordance  ‘ 
with  5  U.S.C.  610.  Such  comments 
should  be  submitted  separately  and 
should  cite  DFARS  Case  97-D302  in 
correspondence. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  3501,  et  seq.)  applies  because  the 
interim  rule  contains  new  information 
collection  requirements.  Under  the 
emergency  processing  provisions  of  44 
U.S.C.  3507(j)  as  implemented  at  5  CFR 
1320.13,  the  Office  of  Management  and 
Budget  (OMB)  has  granted  emergency 
approval  of  the  information  collection 
requirement  through  August  31, 1997, 
under  OMB  Clearance  Number  0704- 
0397.  The  OMB  approval  required 
under  44  U.S.C.  3507(a)(2)  will  be 
obtained  prior  to  publication  of  the  final 
rule. 

1.  Comments:  Comments  are  invited. 
Particular  comments  are  solicited  on: 
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a.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

b.  The  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumption  used; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

d.  Ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  forms  of 
information  technology. 

2.  Title,  Associated  Form,  and  OMB 

Number:  Contract  Modifications — 
Defense  Federal  Acquisition  Regulation 
Supplement  Part  243  and  Associated 
Clauses  at  252.243;  OMB  Number  0704- 
0397.  ' 

3.  Needs  and  Uses:  The  information 
collection  required  by  the  clause  at 

252.243-7002,  Certification  of  Requests 
for  Equitable  Adjustment,  is  required  by 
10  U.S.C.  2410(a).  The  information  is 
used  by  DoD  contracting  officers  and 
auditors  to  evaluate  requests  for 
equitable  adjustment. 

4.  Affected  Public:  Businesses  or  other 
for  profit  or  not-for-profit  entities. 

5.  Annual  Burden  Hours:  3,850. 

6.  Number  of  Respondents:  575. 

7.  Responses  Per  Respondent:  1. 

8.  Number  of  Responses:  575. 

9.  Average  Burden  Per  Response:  6.7 
hours. 

10.  Frequency:  On  occasion. 

11.  Supplementary  Information:  The 
clause  at  DFARS  252.243-7002  requires 
contractors  to  certify  that  requests  for 
equitable  adjustment  that  exceed  the 
simplified  acquisition  threshold  are 
made  in  good  faith  and  that  the 
supporting  data  are  accurate  and 
complete,  and  to  provide  full  disclosure 
of  all  relevant  facts  in  support  of  the 
requested  adjustment. 

List  of  Subjects  in  48  CFR  Parts  235, 
243,  and  252 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  235,  243,  and 
252  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  235,  243,  and  252  continues  to 
read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 


PART  235— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

235.7006  [Amended] 

2.  Section  235.7006  is  amended  in 
paragraph  (d),  in  the  Exhibit-Research 
and  Development  Streamlined  Contract 
Format,  by  adding  at  the  end  of  Part  11, 
Section  I,  the  entry  ‘‘(1.211)  252.243- 
7002  Certification  of  Requests  for 
Equitable  Adjustment”. 

PART  243— CONTRACT 
MODIFICATIONS 

3.  Section  243.204-70  is  added  to 
read  as  follows: 

243.204- 70  Certification  of  requests  for 
equitabie  adjustment 

(a)  A  request  for  equitable  adjustment 
to  contract  terms  that  exceeds  the 
simplified  acquisition  threshold  may 
not  be  paid  imless  the  contract  certifies 
the  request  in  accordance  with  the 
clause  at  252.243-7002. 

(b)  The  aggregate  amoimt  of  both  the 
increased  and  decreased  costs  shall  be 
used  in  determining  when  the  dollar 
threshold  requiring  certification  is  met 
(see  example  in  FAR  15.804-2(a)(l)(iii)). 

4.  Section  243.205-72  is  added  to 
read  as  follows: 

243.205- 72  Certification  of  requests  for 
equitable  adjustment 

Use  the  clause  at  252.243-7002, 
Certification  of  Requests  for  Equitable 
Adjustment,  in  solicitations  and 
contracts  estimated  to  exceed  the 
simplified  acquisition  threshold. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252.212-7001  [Amended] 

5.  Section  252.212-7001  is  amended 

by  revising  the  clause  date  to  read  ‘‘(JUL 
1997)”;  and  in  paragraph  (b)  by  adding, 
in  numerical  order,  the  entry  “ _ 

252.243- 7002  Certification  of  Requests 
for  Equitable  Adjustment  (10  U.S.C. 
2410)”. 

6.  Section  252.243-7002  is  added  to 
read  as  follows: 

252.243- 702  Certification  of  Requests  for 
Equitable  Adjustment 

As  prescribed  in  243.205-72,  use  the 
following  clause: 

Certification  of  Requests  for  Equitable 
Adjustment  (July  1997) 

(a)  In  accordance  with  10  U.S.C.  2410(a),  - 
any  request  for  equitable  adjustment  to 
contract  terms  that  exceeds  the  simplified 
acquisition  threshold  shall  bear,  at  the  time 
of  submission,  the  following  certificate 
executed  by  an  individual  authorized  to 
certify  the  request  on  behalf  of  the 
Contractor: 


I  certify  that  the  request  is  made  in  good 
faith,  and  that  the  supporting  data  are 
accurate  and  complete  to  the  best  of  may 
knowledge  and  belief. 


(Official’s  Name) 


(Title)  • 

(b)  The  certib  cation  in  paragraph  (a)  of  this 
clause  requires  full  disclosure  of  all  relevant 
focts,  including — 

(1)  Cost  or  pricing  data  if  required  in 
accordance  with  FAR  15.804-2;  and 

(2)  Actual  cost  data  and  data  to  support 
any  estimated  costs,  even  if  cost  of  pricing 
data  are  not  required. 

(c)  The  certification  requirement  in 
paragraph  (a)  of  this  clause  does  not  apply 
to — (1)  Requests  for  routine  contract 
payments;  for  example,  requests  for  payment 
for  accepted  supplies  and  services,  routine 
vouchers  under  a  cost-reimbursement  type 
contract,  or  progress  payment  invoices;  or 

(2)  Final  adjustments  under  an  incentive 
provision  of  the  contract. 

(d)  The  amount  requested  shall  accurately 
reflect  the  contract  adjustment  for  which  the 
Contractor  believes  the  Government  is  liable. 
The  request  shall  include  only  costs  for 
performing  the  change,  and  shall  not  include 
any  costs  that  already  have  been  reimbursed 
or  that  have  been  separately  claimed.  All 
indirect  costs  included  in  the  request  shall  be 
properly  allocable  to  the  change  in 
accordance  with  applicable  acquisition 
regulations. 

(End  of  clause) 

(FR  Doc.  97-18218  Filed  7-10-97;  8:45  am) 
BILLING  CODE  5000-04-M 


DEPARTMENT  OF  DEFENSE 
48  CFR  Part  252 

[DFARS  Case  97-0023] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Designation 
of  Hong  Kong 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  add  Hong  Kong  as  a 
designated  country  under  the  Trade 
Agreements  Act  of  1979,  as  directed  by 
the  United  States  Trade  Representative. 

EFFECTIVE  DATE:  July  11, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Williams,  PDUSD(A&T)DP(DAR), 
IMD  3D139,  3062  Defense  Pentagon, 
Washington,  DC  20301-3062. 

Telephone  (703)  602-0131.  Telefax 
(703)  602-0350.  Please  cite  DFARS  Case 
97-D023. 
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SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  the  clause  at 
DFARS  252.225-7007  to  add  Hong  Kong 
to  the  list  of  countries  designated  under 
the  Trade  Agreements  Act  of  1979,  as 
directed  hy  the  United  States  Trade 
Representative.  The  accession  of  Hong 
Kong  to  the  World  Trade  Organization 
Government  Procurement  Agreement 
became  effective  on  June  19, 1997. 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Public  Law  98-577, 
and  publication  for  public  comment  is 
not  required.  However,  comments  from 
small  entities  concerning  the  affected 
DFARS  subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
s^arately  and  should  cite  DFARS  Case 
97-D023  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply.  The  final  rule  does  not 
impose  any  reporting  or  recordkeeping 
requirements  ^at  require  Office  of 
Management  and  Budget  approval 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  252 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  252  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  252  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252.225-7007  [Amended] 

2.  Section  252.225-7007  is  amended 
by  revising  the  clause  date  to  read  “(JUL 
1997)”;  and  in  paragraph  (a)(4)  by 
adding,  in  alphabetical  order,  the  name 
“Hong  Kong”  to  the  list  of  countries. 

[FR  Doc.  97-18220  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  5000-04-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Parts  1514, 1515,  and  1552 
[FRL-5850-3] 

Acquisition  Regulation:  Administrative 
Amendments 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  amending  the  EPA 
Acquisition  Regulation  (EPAAR)  (48 
CFR  Chapter  15)  to  parallel 
corresponding  Federal  Acquisition 
Regulation  (FAR)  sections,  and  to  make 
other  administrative  changes. 

DATES:  Effective  July  11, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Senzel,  Environmental 
Protection  Agency,  Office  of  Acquisition 
Management  (3802F),  401  M  Street,  SW, 
Washington,  D.C.  20460.  Telephone: 
(202) 260-6204. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  the  EPAAR  to 
pandlel  corresponding  FAR  sections, 
and  make  other  administrative  changes. 

B.  Executive  Order  12866 

The  final  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866;  therefore,  no 
review  is  required  by  the  Office  of 
Information  and  Regulatory  Affairs. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  contain  information  collection 
requirements  that  require  the  approval 
of  0MB  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 

D.  Regulatory  Flexibility  Act 

The  EPA  certifies  that  this  final  rule 
does  not  exert  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  requirements  to  contractors 
under  the  final  rule  impose  no 
reporting,  record-keeping,  or  any 
compliance  costs. 

E.  Unfunded  Mandates 

This  final  rule  will  not  impose 
unfunded  mandates  on  state  or  local 
entities,  or  others. 

List  of  Subjects  in  48  CFR  Parts  1514, 
1515,  and  1552 

Government  procurement. 

Authority:  The  provisions  of  this 
regulation  are  issued  under  5  U.S.C.  301;  sec. 


205(c),  63  Stat.  390,  as  amended,  40  U.S.C. 
486(c). 

Therefore,  48  CFR  Chapter  15  is 
amended  as  set  forth  below: 

1.  The  authority  citations  for  Parts 
1514, 1515,  and  1552  continue  to  read 
as  follows: 

Authority:  Sec.  203(c),  63  Stat.  390,  as 
amended,  40  U.S.C.  486(c). 

2.  Section  1514.205  is  amended  by 
adding  text  to  read  as  follows: 

1514.205  Solicitation  maiiing  iists. 

When  a  solicitation  and  all 
amendments  are  posted  on  the  Internet 
with  a  synopsis  providing  information 
as  to  how  to  access  the  solicitation  and 
all  amendments,  the  CO  will  need  to 
maintain  a  mailing  list  of  only  those 
individuals  requesting  paper  copies 
from  the  contract  service  center/branch. 
When  possible,  the  CO  should  also 
.build  an  electronic  “mailing  list”  of 
companies  downloading  the  solicitation 
from  the  Internet. 

1515.604  [Amended] 

3.  Section  1515.604  is  amended  by 
revising  in  paragraph  (a)  the  phrase 
“Source  Evaluation  Board,  the 
Technical  Evaluation  Panel  (TEP),  and 
the  Business  Evaluation  Panel  (BEP);”  to 
read  Source  Evaluation  Board  and  the 
Technical  Evaluation  Panel  (TEP);”  and 
removing  paragraph  (d). 

4.  Section  1515.612  is  amended  to 
remove  the  term  “and  BEP”  in 
paragraph  (a),  remove  paragraphs  (a)(1) 
(vi)  and  (vii),  revise  paragraplu  (a)(2) 
introductory  text  and  (a)(2)(iii),  add 
(a)(3),  and  revise  paragraph  (c):. 

1515.612  Formal  source  selection. 

(a)  *  *  * 

(2)  Acquisitions  having  a  potential 
value  exceeding  $5,000,000  to 
$25,000,000: 

*  *  *  *  *  * 

(iii)  TEP  chairpersons  and 
memberships  shall  be  constituted  as  in 
paragraph  (a)(1)  (iv)  and  (v)  of  this 
section. 

(3)  Acquisitions  having  a  potential 
value  of  $5,000,000  or  less: 

(i)  SSO— The  CO. 

(ii)  SEB — An  SEB  may  be  established 
only  when  requested  by  the  program 
office  or  determined  necessary  by  the 
SSO.  The  SSO  shall  determine  the 
organizational  levels  of  the  individuals 
to  serve  on  the  SEB. 

(iii.)  TEP — chairpersons  and 
memberships  shall  be  constituted  as  in 
paragraph  (a)(1)  (iv)  and  (v)  of  this 
section.  At  the  request  of  the  program 
office,  it  may  only  be  the  PO. 
***** 

(c)  Source  Selection  Plan.  The  CO 
must  describe  the  scoring  system  to  be 
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used  in  evaluating  the  proposals  if  the 
numerical  scoring  system  described  at 
1515.608(a)(1)  is  not  used. 

5.  Section  1552.217-73,  Option  for 
Increased  Quantity — Cost  Type  Contract 
is  amended  by  designating  in  the  clause 
the  existing  two  paragraphs  as  (a)  and 
(b),  and  adding  a  paragraph  (c)  at  the 
end  of  the  clause  reading  as  follows: 

1 552.21 7-73  Option  for  Increased 
Quantity— Cost  Tyde  Contract 
***** 

Option  For  Increased  Quantity — Cost 
Type  Contract  (APR  1984) 

***** 

(c)  If  this  contract  contains  “not  to 
exceed  amoimts”  for  elements  of  other 
direct  costs  (ODCs),  those  amounts  will 
be  increased  as  follows: 


Other  direct 
cost  item 

Option  1 

Option  2 

_ 1 

6.  Section  1552.217-74,  Option  For 
Increased  Quantity — Cost-Plus-Award 
Fee  Contract  is  amended  by  designating 
in  the  clause  the  existing  two 
paragraphs  as  (a)  and  (b),  and  adding  a 
paragraph  (c)  at  the  end  of  the  clause 
reading  as  follows: 

1552.217-74  Option  for  Increased 
Quantity— Cost-Plus  Award  Fee  Contract 
***** 

Option  For  Increased  Quantity — Cost- 
Plus-Award  Fee  Contract  (APR  1984) 

***** 

(c)  If  this  contract  contains  “not  to 
exceed  amounts’*  for  elements  of  other 
direct  costs  (OOCs),  those  amounts  will 
be  increased  as  follows: 


Other  direct 
cost  item 

Option  1 

Option  2 

Dated:  Jime  17, 1997. 

Betty  L.  Bailey, 

Director,  Office  of  Acquisition  Management. 
(FR  Doc.  97-18249  Filed  7-10-97;  8:45  am] 
BILUNQ  CODE  6660-60-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  173 

[Docket  HM-224A;  Notice  No.  97-5] 

RIN  2137-AD02 

Hazardous  Materials:  Shipping 
Description  and  Packaging  of  Oxygen 
Generators;  Notice  of  Public  Meeting 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Notice  of  public  meeting. 

summary:  On  July  23, 1997,  RSPA  will 
meet  with  representatives  of  the  Boeing 
Company  and  other  interested  parties  to 
discuss  requirements  concerning  the 
transportation  of  chemical  oxygen 
generators,  including  the  shipping 
description  and  packaging  of  these 
generators,  as  issued  by  RSPA  in  final 
rules  on  Jxme  5  and  27, 1997.  Any 
interested  party  is  welcome  to  attend 
this  meeting. 

DATES:  Public  Meeting.  The  public 
meeting  will  be  held  on  July  23, 1997 
beginning  at  12:30  p.m. 

ADDRESSES:  Public  Meeting.  The  public 
meeting  will  be  held  in  meeting 
facilities  of  the  Boeing  Company  in 
Renton,  Washington,  at  Longacres  Park, 
in  the  T.A.  Wilson  Conference  Room  in 
Building  25-01. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Nels  Johansen  of  the  Boeing  Company 
concerning  more  particular  details  in 
regard  to  the  July  23, 1997  meeting: 
Telephone  206-662—9707,  E-mail 
Nels.Johansen@PSS.Boeing.com. 
Questions  concerning  the  requirements 
for  transporting  chemical  oxygen 
generators  may  be  addressed  to  Dr. 
Richard  Tarr,  Office  of  Hazardous 
Materials  Exemptions  and  Approvals, 
RSPA,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001;  telephone 
(202)  366-4496,  E-mail 
richard.tan@rspa.dot.gov. 
SUPPLEMENTARY  INFORMATION:  On  June  5, 
1997,  RSPA  published  a  final  rule  in  the 
Federal  Register  (62  FR  30767)  which 
amended  the  requirements  in  the 
Hazardous  Materials  Regulations 
(HMR),  49  CFR  parts  171-180, 
concerning  the  transportation  of 
chemical  oxygen  generators.  On  June  27, 
1997,  RSPA  published  a  subsequent 
final  rule  correction  (62  FR  34667) 
which  made  editorial  corrections  and 
clarifications  in  addition  to  delaying  the 
mandatory  compliance  date. 

Effecfive  August  7,  1997,  the  shipping 
description,  “Oxygen  generator, 
chemical,  5.1,  UN  3356,  II,’’  must  be 


used.  After  September  30;  1997,  a 
chemical  oxygen  generator  that  is 
shipped  with  its  means  of  initiation 
attached  must  incorporate  at  least  two 
positive  means  of  preventing 
unintentional  activation  of  the 
generator,  and  must  he  classed  and 
approved  by  RSPA’s  Associate 
Administrator  for  Hazardous  Materials 
Safety.  Each  person  who  offers  a 
chemical  oxygen  generator  for 
transportation  after  September  30, 1997, 
shall:  (1)  Ensure  that  it  is  offered  in 
conformance  with  conditions  of  the 
approval;  (2)  maintain  a  copy  of  the 
approval  at  each  facility  where  the 
chemical  oxygen  generator  is  packaged; 
and  (3)  mark  the  approval  number  on 
the  outside  of  the  package. 

A  chemical  oxygen  generator  may  not 
be  transported  as  cargo  on  a  passenger¬ 
carrying  aircraft.  When  transported  by 
cargo-only  aircraft,  a  chemic^  oxygen 
generator  must  conform  to  the 
provisions  of  the  approval  issued  by 
RSPA’s  Associate  Administrator  for 
Hazardous  Materials  Safety  and  must  be 
contained  in  a  packaging  prepared  and 
originally  offered  for  transportation  by 
the  approval  holder. 

RSPA  has  received  numerous 
questions  on  these  requirements, 
including  procedures  for  obtaining 
approvals,  since  these  requirements 
were  adopted  in  the  final  rules  issued 
on  June  5  and  27, 1997.  RSPA  has 
accepted  an  invitation  to  meet  with 
representatives  of  the  Boeing  Company 
to  discuss  these  requirements  on  July 
23, 1997,  in  Renton,  Washington.  Any 
interested  party  may  participate  in  this 
meeting.  It  is  suggested  that  interested 
parties  contact  Mr.  Nels  Johansen  for 
more  specific  details  in  regard  to  the 
meeting  location. 

Issued  in  Washington,  DC  on  July  8, 1997, 
under  authority  delegated  in  49  CFR,  part 
106. 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  97-18257  Filed  7-10-97;  8:45  am) 
BILUNQ  CODE  4S10-e0-P 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Parts  355,  382,  383,  384,  389, 
391,  and  392 

RIN  2125-AE16 

Commerciai  Driver’s  License  Program 
and  Controiied  Substances  and 
Aicohoi  Use  and  Testing;  Conforming 
and  Technical  Amendments 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Final  rule;  technical 
amendments. 

SUMMARY:  The  FHWA  is  making 
technical  amendments  to  its  regulations 
regarding  physical  qualifications  and 
examinations  for  interstate  drivers,  and 
controlled  substance  and  alcohol  use 
and  testing  for  drivers  under  the 
commercial  driver’s  license  program. 
The  amendments  are  necessary  to 
correct  minor  errors  and  to  remove 
obsolete  regulations.  This  final  rule  will 
clarify  the  agency’s  statutory  authorities 
and  will  provide  current  applicable 
controlled  substances  and  alcohol 
testing  regulations. 

EFFECTIVE  DATE:  This  rule  is  effective 
August  11,  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  regarding  program  issues: 
Mi.  Mark  Snider,  Office  of  Motor  Carrier 
Safety  and  Technology,  (202)  366-6121, 
For  information  regarding  legal  issues: 
Ms.  Grace  Reidy,  Office  of  the  Chief 
Counsel — Motor  Carrier  Law  Division, 
(202)  366-0834,  Federal  Highway 
Administration,  Department  of 
Transportation,  400  Seventh  Street, 

SW.,  Washington,  IX^  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  A  final 
rule  containing  technical  amendments 
was  published  in  the  Federal  Register 
on  March  8, 1996  (61  FR  9546)  and 
made  conforming  amendments  to  49 
CFR  parts  382,  383,  390,  391,  and  392. 
The  amendments  were  necessary  to 
correct  minor  errors  in  the  February  15, 
1994,  final  rule  (59  FR  7484),  codify 
final  dispositions  of  waivers  of  the 
commercial  driver’s  license  program, 
and  make  conforming  metrication 
amendments. 

The  February  15, 1994,  final  rule 
established  the  dates  when  domestic 
motor  carrier  employers  were  to  begin 
testing.  Large  domestic  employers  (each 
employer  with  fifty  or  more  drivers  on 
March  17, 1994)  were  required  to 
implement  the  requirements  of  part  382 


on  January  1, 1995,  and  small  domestic 
employers  (each  employer  with  less 
than  fifty  drivers  on  March  17, 1994) 
were  required  to  implement  the 
requirements  of  part  382  on  January  1, 
1996.  Currently,  all  domestic  employers 
are  required  to  test  for  controlled 
substances  and  alcohol  use  as  set  forth 
in  part  382.  Technical  amendments  in 
this  rulemaking  proceeding  will  remove 
all  requirements  and  references  to  part 
391,  subpart  H,  Controlled  Substance 
Testing,  from  parts  355  through  391. 

The  implementation  of  part  382  makes 
part  391,  subpart  H,  obsolete. 

The  FHWA  is  also  making  conforming 
amendments  to  replace  authority 
citations  in  various  regulations  in  parts 
355,  383,  384,  389,  391,  and  392.  The 
FHWA’s  authority  has  not  changed.  The 
authority  citations,  however,  have  been 
recodified.  In  certain  instances,  the 
regulations  refer  to  various  common 
names  of  a  congressional  act.  The 
FHWA  believes  it  is  better  to  cite  to  the 
United  States  Code  (U.S.C.)  rather  than 
the  common  name  of  the  act  or  the 
public  law  number. 

Rulemaking  Analyses  and  Notices 

Because  this  final  rule  simply  makes 
minor  edits  to  the  FHWA’s  regulations 
to  conform  them  to  various  U.S.C. 
citations  and  to  remove  obsolete 
regulations,  the  FHWA  believes  that 
prior  notice  and  opportunity  for 
comment  are  unnecessary  under  5 
U.S.C.  553(b)(3)(B).  In  addition,  due  to 
the  technical  nature  of  this  final  rule, 
the  FHWA  has  determined  that  prior 
notice  and  opportunity  for  comment  are 
not  required  under  the  Department  of 
Transportation’s  regulatory  policies  and 
procedures,  as  it  is  not  anticipated  that 
such  action  would  result  in  the  receipt 
of  useful  information.  In  this  final  rule, 
the  FHWA  is  not  exercising  discretion 
in  a  way  that  could  be  meaningfully 
affected  by  public  comment. 

Because  tnis  final  rule  makes 
conforming  amendments  and  removes 
obsolete  regulations,  the  FHWA  also 
believes  that  good  cause  exists  to 
publish  this  rule  less  than  30  days 
before  it  is  effective,  as  is  ordinarily 
required  under  5  U.S.C.  553(d). 
Accordingly,  the  FHWA  is  proceeding 
directly  to  a  final  rule  which  is  effective 
on  its  date  of  publication. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  neither  a  significant  regulatory 
action  under  Executive  Order  12866  or 
significant  under  the  Department  of 
Transportation’s  regulatory  policies  and 
procedures.  It  is  anticipated  that  the 


economic  impact  of  this  action  will  not 
be  substantial  because  this  rule  simply 
makes  minor,  technical  and  conforming 
changes  to  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs)  to 
properly  cite  the  FHWA’s  statutory 
authority,  A  full  regulatory  evaluation, 
therefore,  is  not  warranted. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  This  final  rule 
will  make  technical  and  conforming 
amendments  to  various  authority 
citations  and  remove  an  obsolete 
regulation.  Accordingly,  the  FHWA 
certifies  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  this 
action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 
The  amendments  made  by  this  rule  do 
not  have  a  substantial  direct  effect  on 
the  States,  nor  on  the  relationship  or 
distribution  of  power  between  the 
national  government  and  the  States 
because  these  changes  do  little  to  limit 
the  policymaking  discretion  of  the 
States.  The  only  direct  impact  to  the 
various  States  will  be  the  requirement 
for  the  Governors  of  States  to  modify 
their  certification  statements  for 
compliance  with  49  CFR  384.305.  This 
statement  incorrectly  cites  the  proper 
authority  necessary  for  a  Governor  to 
certify  substantial  compliance  with  the 
FMCSRs. 

To  the  extent  these  amendments 
require  States  to  make  minor 
modifications  to  their  laws  or 
regulations,  a  State  must  make  these 
amendments  to  obtain  Motor  Carrier 
Safety  Assistance  Program  benefits.  The 
rule,  therefore,  is  not  intended  to 
preempt  any  State  law  or  State 
regulation.  Moreover,  the  changes  made 
by  this  rule  would  impose  no  additional 
cost  or  burden  upon  any  State.  Nor  will 
the  rule  have  a  significant  effect  upon 
the  ability  of  the  States  to  discharge 
traditional  State  governmental 
functions.  The  FHWA,  therefore,  is  not 
required  to  prepare  a  separate 
Federalism  Assessment  for  this  rule. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
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Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  progreuns  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act  > 

This  final  rule  does  not  contain  new 
information  collection  requirements  for 
purposes  of  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  3501-3520. 

National  Environmental  Policy  Act 
The  agency  has  analyzed  this  action 
for  the  pmpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  will  not  have  any  effect 
on  the  quality  of  the  enviromnent. 

Regulation  Identification  Number 

A  regulation  identification  munher 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  355,  382,  383, 
384,  389,  391,  and  392 
Alcohol  testing,  Controlled  substances 
testing,  Drivers,  Highways  and  roads. 
Highway  safety.  Motor  carriers.  Motor 
vehicle  safety.  Reporting  and 
recordkeeping  requirements.  Safety, 
Transportation. 

Issued  on:  Jime  27, 1997. 

Jane  F.  Garvey, 

Acting  Administrator  for  the  Federal  Highway 
Administration. 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  title  49,  CFR, 
chapter  III,  parts  355,  382,  383,  384,  389, 
391,  and  392  as  set  forth  below: 

PART  355— {AMENDED] 

1.  The  authority  citation  for  49  CFR 
part  355  is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  504  and  31101  et  seq.\ 
49  CFR  1.48. 

2.  In  appendix  A,  under  the  headings 
“Definitions”  and  “Driver 
Qualifications”  revise  the  paragraphs  to 
read  as  follows: 

Appendix  A  to  Part  355 — Guidelines  for 
the  Regulatory  Review 
***** 

Definitions 

Definitions  of  terms  must  be  consistent 
with  those  in  the  FMCSR.  For  example,  a 
commercial  motor  vehicle  is  a  vehicle 
operating  in  interstate  commerce  on  a  public 
highway,  that: 


(1)  Has  a  gross  vehicle  weight  rating 
(GVWR)  of  4,537  or  more  kilograms; 

(2)  Is  designed  to  transport  more  that  15 
passengers  (including  the  driver);  or 

(3)  Is  used  to  transport  hazardous  materials 
in  a  quantity  requiring  placarding  under 
regulations  issued  by  the  Secretary  under  the 
Hazardous  Materials  Transportation  Act,  as 
amended  (49  U.S.C.  5101  et  seq.). 

Driver  Qualifications 

Require  a  driver  to  be  properly  licensed  to 
drive  a  commercial  motor  vehicle;  require  a 
driver  to  be  in  good  physical  health,  at  least 
21  years  of  age,  able  to  operate  a  vehicle 
safely,  and  maintain  a  good  driving  record; 
prohibit  drug  and  alcohol  abuse;  require  a 
motor  carrier  to  maintain  a  driver 
qualification  file  for  each  driver;  and  require 
a  motor  carrier  to  ensure  that  a  driver  is 
medically  qualified. 

Note:  The  requirements  for  testing  apply 
only  to  drivers  of  commercial  motor  vehicles 
as  defined  in  49  CFR  part  383. 

•  •  •  •  • 

PART  382— [AMENDED] 

3.  The  authority  citation  for  part  382 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  31133,  31136,  31301 
et  seq.,  31502;  and  49  CFR  1.48. 

4.  Section  382.115  is  revised  to  read 
as  follows: 

§  382.1 15  Starting  date  for  testing 
programs. 

(a)  All  domestic  employers.  Each 
domestic-domiciled  employer  that 
begins  commercial  motor  vehicle 
operations  will  implement  the 
requirements  of  this  part  on  the  date  the 
enmloyer  b^ins  such  operations. 

(b)  Large  foreign  employers.  Each 
foreign-domiciled  employer  with  fifty  or 
more  drivers  assigned  to  operate 
commercial  motor  vehicles  in  North 
America  on  December  17, 1995,  must 
implement  the  requirements  of  this  part 
beginning  on  July  1, 1996. 

(c)  Small  foreign  employers.  Each 
foreign-domiciled  employer  with  less 
than  fifty  drivers  assigned  to  operate 
commercial  motor  vehicles  in  North 
America  on  December  17, 1995,  must 
implement  the  requirements  of  this  part 
beginning  on  July  1, 1997. 

(d)  All  foreign  employers.  Each 
foreign-domiciled  employer  that  begins 
commercial  motor  vehicle  operations  in 
the  United  States  after  December  17, 
1995,  but  before  July  1, 1997,  must 
implement  the  requirements  of  this  part 
beginning  on  July  1, 1997.  A  foreign 
employer  that  begins  commercied  motor 
vehicle  operations  in  the  United  States 
on  or  after  July  1, 1997,  must  implement 
the  requirements  of  this  part  on  the  date 
the  foreign  employer  begins  such 
operations. 

5-6.  In  §  382.401,  paragraph  (c)(6)  is 
amended  by  adding  the  word  “and”  at 


the  end  of  paragraph  (c)(6)(iii);  by 
removing  “;  and”  and  adding  a  period 
at  the  end  of  paragraph  (c)(6)(iv);  and  by 
removing  paragraph  (c)(6)(v),  and 
paragraph  (e)(1)  is  revised  to  read  as 
follows: 

§  382.401  Retention  of  records. 
***** 

(e)(1)  OMB  control  number.  The 
information  collection  requirements  of 
this  part  have  been  reviewed  by  the 
Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.)  and 
have  been  assigned  OMB  control 
number  2125-0543. 
***** 

PART  383— [AMENDED] 

7.  The  authority  citation  for  49  CFR 
part  383  continues  to  read  as  follows: 

Authority:  49  U.S.C.  31136,  31301  et  seq., 
and  31502;  and  49  CFR  1.48. 

8.  Section  383.5  is  amended  by 
revising  the  term  “controlled  substance” 
to  read  as  follows: 

§  383.5  Definitions. 
***** 

Controlled  substance  has  the  meaning 
such  term  has  imder  21  U.S.C.  802(6) 
and  includes  all  substances  listed  on 
schedules  1  through  V  of  21  CFR  1308 
(§§  1308.11  through  1308.15),  as  they 
may  be  amended  by  the  United  States 
Department  of  Justice. 
***** 

9.  Section  383.51  is  amended  by 
revising  paragraphs  (b)(2)(ii)  and 
(b)(2)(v);  and  by  removing  the  reference 
“(49  U.S.C.  App.  1801-1813)”  and 
replacing  it  with  “(49  U.S.C.  5101  et 
seq.)”  in  paragraphs  (b)(3)(i),  (h)(3)(ii), 
and  (d)(2)(iv)  in  all  places  it  appears.  As 
revised,  paragraphs  (h)(2)(ii)  and 
(b)(2)(v)  read  as  follows: 

§  383.51  Disquaiif ication  of  drivers. 
***** 

(b)  •  *  • 

(2)*  *  * 

(ii)  Driving  a  commercial  motor 
vehicle  while  under  the  influence  of  a 
controlled  substance  as  defined  by 
§  383.5  of  this  part. 

***** 

(v)  The  use  of  a  commercial  motor 
vehicle  in  the  conunission  of  a  felony 
involving  manufacturing,  distributing, 
or  dispensing  a  controlled  substance  as 
defined  by  §  383.5  of  this  part. 
***** 

10.  In  §  383.111,  paragraph  (a)  is 
amended  by  adding  “382,”  between  the 
words  “49  CFR  parts”  and  “391”. 
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PART  384— {AMENDED] 

11.  The  authority  citation  for  49  CFR 
part  384  continues  to  read  as  follows: 

Authority:  49  U.S.C.  31136,  31301  et  seq’., 
and  31502;  and  49  CFR  1.48. 

12.  Section  384.101  is  revised  to  read 
as  follows: 

§  384.1 01  Purpose  and  scope. 

(a)  Purpose.  The  purpose  of  this  part 
is  to  ensure  that  the  States  comply  with 
the  provisions  of  section  12009(a)  of  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986  (49  U.S.C.  31311(a)). 

(b)  Scope.  This  part: 

(1)  Includes  the  minimum  standards 
for  the  actions  States  must  take  to  be  in 
substantial  compliance  with  each  of  the 
22  requirements  of  49  U.S.C.  31311(a); 

(2)  Establishes  procedures  for 
determinations  to  be  made  of  such 
compliance  by  States;  and 

(3)  Specifies  the  consequences  of 
State  noncompliance. 

13.  Section  384.301  is  revised  to  read 
as  follows: 

§  384.301  Substantial  compliance- 
general  requirement. 

To  be  in  substantial  compliance  with 
49  U.S.C.  31311(a),  a  State  must  meet 
each  and  every  standard  of  subparl  B  of 
this  part  by  means  of  the  demonstrable 
combined  effect  of  its  statutes, 
regulations,  administrative  procedures 
and  practices,  organizational  structures, 
internal  control  mechanisms,  resource 
assignments  (facilities,  equipment,  and 
personnel),  and  enforcement  practices. 

14.  Section  384.305(b)  is  revised  to 
read  as  follows: 

§  384.305  State  certifications  for  Federal 
fiscal  years  after  FY  1994. 
***** 

(b)  Certification  content.  The 
certification  shall  consist  of  a  statement 
signed  by  the  Governor  of  the  State,  or 
by  an  official  designated  by  the 
Governor,  and  reading  as  follows:  “I 
(name  of  certifying  official),  (position 
title),  of  the  State  (Commonwealth)  of 

_ ,  do  hereby  certify  that  the  State 

(Commonwealth)  has  continuously  been 
in  substemtial  compliance  with  all 
requirements  of  49  U.S.C.  31311(a),  as 
defined  in  49  CFR  384.301,  since  [the 
first  day  of  the  current  Federal  fiscal 
year],  and  contemplates  no  changes  in 
statutes,  regulations,  or  administrative 
procedures,  or  in  the  enforcement 
thereof,  which  would  affect  such 
substantial  compliance  through  [the  last 
date  of  the  current  Federal  fiscal  year].” 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2125 — 0542) 

15.  Section  384.309  is  revised  to  read 
as  follows: 


§  384.309  Results  of  compliance 
determination. 

(a)  A  State  shall  be  determined  not 
substantially  in  compliance  with  49 
U.S.C.  31311(a)  for  any  fiscal  year  in 
which  it: 

(1)  Fails  to  submit  the  certification  as 
prescribed  in  this  subpart;  or 

(2)  Does  not  meet  one  or  more  of  the 
standards  of  subpart  B  of  this  part,  as 
established  in  a  final  determination  by 
the  FHWA  under  §  384.3p7(c). 

(b)  A  State  shall  be  in  substantial 
compliance  with  49  U.S.C.  31311(a)  for 
any  fiscal  year  in  which  neither  of  the 
eventualities  in  paragraph  (a)  of  this 
section  occurs. 

PART  389— {AMENDED] 

16.  The  authority  citation  for  part  389 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  104,  501  et  seq., 

31101  et  seq.,  31138,  31139,  31301  et  seq., 
and  31502;  42  U.S.C.  4917;  and  49  CFR  1.48. 

17.  Section  389.1  is  revised  to  read  as 
follows: 

§389.1  Applicability. 

This  part  prescribes  rulemaking 
procedures  that  apply  to  the  issuance, 
amendment  emd  revocation  of  rules 
under  an  Act. 

18.  Section  389.3  is  revised  to  read  as 
follows: 

§  389.3  Definitions. 

Act  means  statutes  granting  the 
Secretary  authority  to  regulate  motor 
carrier  safety. 

Administrator  means  the  Federal 
Highway  Administrator. 

19.  Section  389.11  is  revised^  to  read 
as  follows: 

§389.11  General. 

Unless  the  Administrator,  for  good 
cause,  finds  a  notice  is  impractical, 
unnecessary,  or  contrary  to  the  public 
interest,  and  incorporates  such  a  finding 
and  a  brief  statement  of  the  reasons  for 
it  in  the  rule,  a  notice  of  proposed 
rulemaking  must  be  issued,  and 
interested  persons  are  invited  to 
participate  in  the  rulemaking 
proceedings  involving  rules  under  an 
Act. 

PART  391— {AMENDED] 

20.  The  authority  citation  for  part  391 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  504,  31133,  31136, 
and  31502;  and  49  CFR  1.48. 

21.  Section  391.15  is  amended  by 
revising  paragraphs  {c)(2)  (ii)  and  (iii)  to 
read  as  follows: 

§  391 .15  Disqualification  of  drivers. 
***** 


(c)  *  *  * 

(2)*  *  * 

(11)  Driving  a  commercial  motor 
vehicle  under  the  influence  of  a  21  CFR 
1308.11  Schedufe  /  identified  controlled 
substance,  an  amphetamine,  a  narcotic 
drug,  a  formulation  of  an  amphetamine, 
or  a  derivative  of  a  narcotic  drug; 

(iii)  Transportation,  possession,  or 
unlawful  use  of  a  21  CFR  1308.11 
Schedule  I  identified  controlled 
substance,  amphetamines,  narcotic 
drugs,  formulations  of  an  amphetamine, 
or  derivatives  of  narcotic  drugs  while 
the  driver  is  on  duty,  as  the  term  on- 
duty  time  is  defined  in  §  395.2  of  this 
subchapter; 

***** 

22-23.  Section  391.41  is  amended  by 
revising  paragraph  (b)(12)  and  by 
removing  paragraph  (c)  to  read  as 
follows: 

§  391 .41  Physical  qualifications  for 
drivers. 

*  *  *  *  *  « 

(b)*  *  * 

(12) (i)  Does  not  use  a  controlled 
substance  identified  in  21  CFR  1308.11 
Schedule  I,  an  amphetamine,  a  narcotic, 
or  any  other  habit-forming  drug. 

(ii)  Exception.  A  driver  may  use  such 
a  substance  or  drug,  if  the  substance  or 
drug  is  prescribed  by  a  licensed  medical 
practitioner  who: 

(A)  Is  familiar  with  the  driver’s 
medical  history  and  assigned  duties; 
and 

(B)  Has  advised  the  driver  that  the 
prescribed  substance  or  drug  will  not 
adversely  affect  the  driver’s  ability  to 
safely  operate  a  commercial  motor 
vehicle;  and 
***** 

§391.43  [Amended] 

24.  Section  391.43  is  amended  as 
follows: 

A.  In  paragraph  (a),  remove  paragraph 
(a)(2)  and  redesignate  “(a)(1)”  as  “(a)”; 

B.  Under  the  heading  “Instructions  for 
Performing  and  Recording  Physical 
Examinations”  remove  the  entry  for 
“Controlled  Substances  Testing”,  but 
leave  unchanged  the  undesignated 
paragraph  reading  “The  medical 
examiner  must  date  and  sign  his/her 
findings  upon  completion  of  the 
examination.”;  and 

C.  Under  the  undesignated  center 
heading  “Physical  Examination” 
remove  the  following  entry  on 
controlled  substances  testing: 

“ConLrolled  Substances  Testing 

Controlled  substances  test 
performed — 

In  accordance  with  subpart  H. 

Not  in  accordance  with  subpart  H. 

Controlled  substemces  test  NOT 
performed.” 
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Subpart  H — [Removed] 

25.  Subpart  H  of  part  391,  consisting 
of  §§391.81  through  391.125,  is 
removed. 

PART  392— [AMENDED] 

26.  The  authority  citation  for  part  392 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  31136  and  31502;  and 
49  CFR  1.48. 

27.  Section  392.4  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  392.4  Drugs  and  other  substances. 
***** 

(1)  Any  21  CFR  1308.11  Schedule  I 
substance; 

***** 

Appendices  D  and  E — [Removed  and 
Reserved] 

28.  Appendices  D  and  E  to  subchapter 
B  of  chapter  UI  are  removed  and 
reserved. 

(FR  Doc.  97-18260  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  4910-22-4> 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  531 
[Docket  No.  96-115;  Notice  2] 

Passenger  Automobile  Average  Fuel 
Economy  Standards;  Final  Decision  To 
Grant  Exemption 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  decision. 

SUMMARY:  This  final  decision  responds 
to  a  petition  filed  by  Lotus  Cars  Ltd. 
(Lotus)  requesting  that  it  be  exempted 
from  the  generally  applicable  average 
fuel  economy  standard  of  27.5  miles  per 
gallon  (mpg)  for  model  years  (MYs) 

1994, 1995, 1997  and  1998  and  that 
lower  alternative  standards  be 
established.  In  this  document,  NHTSA 
establishes  an  alternative  standard  for 
Lotus  of  24.2  mpg  for  MY  1994  and  23.3 
mpg  for  MY  1995  and  denies  the 
requests  for  MYs  1997  and  1998.  ^ 

DATES:  Effective  date:  August  25, 1997. 
This  exemption  and  the  alternative 
standards  apply  to  Lotus  for  MYs  1994 
and  1995. 

Petitions  for  reconsideration:  Petitions 
for  reconsideration  must  be  received  no 
later  than  August  25, 1997. 

ADDRESSES:  Petitions  for  reconsideration 
of  this  rule  should  refer  to  the  docket 


number  and  notice  number  cited  in  the 
heading  of  this  notice  and  must  be 
submitted  to:  Administrator,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW,  Washington  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Henrietta  Spinner,  Office  of  Planning 
and  Consumer  Programs,  NHTSA,  400 
Seventh  Street,  S.W.,  Washington,  DC 
20590.  Ms.  Spinner’s  telephone  number 
is:  (202)  366-4802. 

SUPPLEMENTARY  INFORMATION: 

Statutory  Background 

Pursuant  to  49  U.S.C.  section 
32902(d),  NHTSA  may  exempt  a  low 
volume  manufacturer  of  passenger 
automobiles  from  the  generally 
applicable  average  fuel  economy 
standards  if  NHTSA  concludes  that 
those  standards  are  more  stringent  than 
the  maximum  feasible  average  fuel 
economy  for  that  manufacturer  and  if 
NHTSA  establishes  an  alternative 
standard  for  that  manufacturer  at  its 
maximum  feasible  level.  Under  the 
statute,  a  low  volume  manufacturer  is 
one  that  manufactured  (worldwide) 
fewer  than  10,000  passenger 
automobiles  in  the  second  model  year 
before  the  model  year  for  which  the 
exemption  is  sought  (the  eiffected  model 
year)  and  that  will  manufacture  fewer 
than  10,000  passenger  automobiles  in 
the  affected  model  year.  In  determining 
the  maximum  feasible  average  fuel 
economy,  the  agency  is  required  under 
49  U.S.C.  32902(f)  to  consider: 

(1)  Technological  feasibility 

(2)  Economic  practicability 

(3)  The  efiect  of  other  Federal  motor 
vehicle  standards  on  fuel  economy,  and 

(4)  The  need  of  the  United  States  to  .. 
conserve  energy. 

The  statute  permits  NHTSA  to 
establish  alternative  average  fuel 
economy  standa|(ls  applicable  to 
exempted  low  volume  manufacturers  in 
one  of  three  ways:  (1)  a  separate 
standard  for  each  exempted 
manufacturer,  (2)  a  separate  average  fuel 
economy  standard  applicable  to  each 
class  of  exempted  automobiles  (classes 
would  be  based  on  design,  size,  price, 
or  other  factors);  or  (3)  a  single  standard 
for  all  exempted  manufacturers. 

Proposed  Decision  and  Public  Conunent 

This  final  decision  was  preceded  by  a 
proposal  aimoimcing  the  agency’s 
tentative  conclusion  that  Lotus  should 
be  exempted  from  the  generally 
applicable  MYs  1994, 1995, 1997  and 
1998  passenger  automobile  average  fuel 
economy  standard  of  27.5  mpg,  and  that 
alternative  standards  of  24.2  mpg  for 
MY  1994,  23.3  mpg  for  MY  1995,  and 


21.2  mpg  for  MYs  1997  and  1998  be 
established  for  Lotus.  (61  FR  67518; 
December  23, 1996).  The  agency 
received  one  comment  fiom  a  Mr.  Lance 
Tunick,  a  consultant  acting  on  behalf  of 
Lotus,  supporting  the  establishment  of 
an  alternative  standard  for  Lotus  for 
MYs  1994,  1995, 1997  and  1998. 

NHTSA  Final  Determination 

With  the  exception  of  establishing  an 
alternative  standard  for  the  1997  and 
1998  model  years,  the  agency  is 
adopting  the  tentative  conclusions  set 
forth  in  the  proposed  decision  as  its 
final  conclusions,  for  the  reasons  set 
forth  in  the  proposed  decision.  Based  on 
these  conclusions,  the  maximum 
feasible  average  fuel  economy  level  for 
Lotus  is  24.2  mpg  for  MY  1994  and  23.3 
mpg  for  MY  1995.  NHTSA  has 
determined  that  other  Federal  motor 
vehicle  standards  will  not  affect 
achievable  fuel  economy  beyond  the 
extent  considered  in  the  proposed 
decision  and  that  the  nation^  effort  to 
conserve  energy  will  not  be  affected  by 
granting  this  exemption.  NHTSA  hereby 
exempts  Lotus  from  the  generally 
applicable  passenger  automobile 
average  fuel  economy  standard  for  the 
1994  and  1995  model  years  and 
establishes  an  alternative  standard  of 
24.2  mpg  for  MY  1994  and  23.3  mpg  for 
MY  1995  for  Lotus. 

In  regard  to  the  1997  and  1998  model 
years,  NHTSA  notes  that  in  October 
1996,  Penisahaan  Otomobil  Nasional 
Berhad  (Proton)  acquired  a  controlling 
interest  in  Lotus  Cars  Ltd.  Proton,  which 
is  a  manufacUirer  of  automobiles 
operating  primarily  in  Malaysia,  has  an 
annual  worldwide  production  of  more 
than  10,000  vehicles. 

Section  32902(d)  provides  that  an 
alternative  standard  may  only  be 
established  for  a  manufacturer  that 
manufactured  (whether  in  the  United 
States  or  not)  fewer  than  10,000 
passenger  automobiles  in  the  model 
year  2  years  before  the  model  year  for 
which  the  application  is  made.  The 
section  further  provides  that  an 
exemption  for  a  model  year  applies  only 
if  the  manufactiirer  manufactures 
(whether  in  the  United  States  or  not) 
fewer  than  10,000  passenger 
automobiles  in  the  model  year. 

On  September  21, 1990,  the  agency 
publish^  a  notice  (55  FR  38822) 
containing  NHTSA ’s  interpretation  that 
the  definition  of  “manufacture,”  derived 
fix»m  section  32902(d)(l)’s  phrase 
“manufactured  (whether  in  the  United 
States  or  not),”  applied  for  purposes  of 
determining  eligibility  for  a  low  volume 
exemption  under  that  section.  In 
considering  whether  an  entity  is  eligible 
for  a  low  volume  exemption,  the  agency 
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indicated  that  it  must  count  all  of  the 
cars  manufactured  by  that  entity 
worldwide,  and  not  merely  those 
imported  into  the  U.S. 

Importers  who  are  controlled  by  larger 
“parent”  manufacturers  have,  by  virtue 
of  the  relationship  with  the  “parent,” 
access  to  technological  and  material 
resources  that  provide  them  with  the 
ability  to  manufacture  more  fuel 
efficient  vehicles.  The  fact  that  the 
“parent”  may  choose  not  to  import  and 
market  cars  in  the  United  States  does 
not  have  any  bearing  on  the  availability 
of  these  resources. 

In  regard  to  Lotus’  application  for  an 
alternative  standard  for  MY  1997,  the 
agency  notes  that  Lotus  submitted 
materials  indicating  that  its  1997  model 
year  began  before  Lotus  was  acquired  by 
Proton.  Lotus  contends  that  because  its 
1997  model  year  began  before  it  was 
acquired  by  Proton,  that  Proton’s 
October  1996  acquisition  of  Lotus 
should  not  preclude  the  availability  of 
an  alternative  standard  for  MY  1997. 

The  agency  disagrees  with  this  view. 
Section  32902(d)  states  that  “An 
exemption  for  a  model  year  applies  only 
if  the  manufacturer  manufactiu^s 
(whether  in  the  United  States  or  not) 
fewer  than  10,000  passenger 
automobiles  in  the  model  year.”  This 
sentence  follows  the  section’s  first 
sentence,  which  discusses  general 
eligibility  for  exemptions.  Read 
together,  the  two  sentences  make  it  clear 
that  manufacturers  are  only  eligible  for 
exemption  if  they  manufacture  fewer 
than  10,000  automobiles  in  the  model 
year  2  years  before  the  model  year  in 
question  and  that  if  an  exemption  is 
granted,  that  exemption  applies  only  if 
the  manufacturer  manufacturers 
(whether  in  the  United  States  or  not) 
fewer  than  10,000  automobiles  in  that 
model  year. 

Proton  acquired  Lotus  during  the 
1997  model  year.  The  combined 
worldwide  production  of  Lotus  and 
Proton  will  exceed  10,000  vehicles  in 
MY  1997  and  Lotus  would  be  ineligible 
for  an  exemption  even  in  the  event  that 
one  had  previously  been  granted.  As  the 
agency  has  not  yet  granted  such  an 
exemption,  it  will  not  do  so  now. 
Similarly,  €is  Lotus  and  its  parent. 
Proton,  will  manufacture  more  than 
10,000  vehicles  annually  in  the  1998 
model  year,  the  agency  is  denying 
Lotus’  request  for  that  year. 

Regulatory  Impact  Analyses 

NHTSA  has  analyzed  this  decision 
and  determined  that  neither  Executive 
Order  12866  nor  the  Department  of 
Transportation’s  regulatory  policies  and 
procedures  apply.  Under  Executive 
Order  12866,  ^e  decision  would  not 


establish  a  “rule,”  which  is  defined  in 
the  Executive  Order  as  “an  agency 
statement  of  general  applicability  and 
future  effect.”  The  decision  is  not 
generally  applicable,  since  it  would 
apply  only  to  Lotus  Cars  Ltd.,  as 
discussed  in  this  notice.  Under  DOT 
regulatory  policies  and  procedures,  the 
decision  is  not  a  “significant 
regulation.”  If  the  Executive  Order  and 
the  Departmental  policies  and 
procedures  were  applicable,  the  agency 
would  have  determined  that  this 
decision  is  neither  major  nor  significant. 
The  principal  impact  of  this  decision  is 
that  the  exempted  company  will  not  be 
required  to  pay  civil  penalties  if  its 
maximum  feasible  average  fuel  economy 
were  achieved,  and  purchasers  of  those 
vehicles  would  not  have  to  bear  the 
biirden  of  those  civil  penalties  in  the 
form  of  higher  prices.  Since  this 
decision  sets  an  alternative  stemdard  at 
the  level  determined  to  be  the  maximum 
feasible  levels  for  Lotus  for  MYs  1994 
and  1995,  no  fuel  would  be  saved  by 
establishing  a  higher  alternative 
standard.  NHTSA  finds  in  the  Section 
on  “The  Need  of  the  United  States  to 
Conserve  Energy”  that  because  of  the 
small  size  of  the  Lotus  fleet,  that 
incremental  usage  of  gasoline  by  Lotus 
Cars  Ltd.’s  customers  would  not  affect 
the  United  States’s  need  to  conserve 
gasoline.  There  are  not  any  impacts  for 
the  public  at  large. 

The  agency  has  also  considered  the 
environmental  implications  of  this 
decision  in  accordance  with  the 
Environmental  Policy  Act  and 
determined  that  it  does  not  significantly 
affect  the  human  environment. 
Regardless  of  the  fuel  economy  of  the 
exempted  vehicles,  they  must  pass  the 
emissions  standards  wUch  measure  the 
amoimt  of  emissions  per  mile  traveled. 
Thus,  the  quality  of  the  air  is  not 
affected  by  the  alternative  standards. 
Further,  since  the  exempted  passenger 
automobiles  cannot  achieve  better  fuel 
economy  than  is  proposed  herein,  the 
decision  does  not  affect  the  amount  of 
fuel  used. 

Since  the  Regulatory  Flexibility  Act 
may  apply  to  a  decision  exempting  a 
manufacturer  from  a  generally 
applicable  standard,  I  certify  that  this 
decision  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  decision 
does  not  impose  any  burdens  on  Lotus. 
It  relieves  the  company  from  having  to 
pay  civil  penalties  for  noncompliance 
with  the  generally  applicable  standard 
for  MY  1994  and  1995.  Since  the  price 
of  1994  and  1995  Lotus  automobiles 
will  not  be  affected  by  this  decision,  the 
purchasers  will  not  be  affected. 


List  of  Subjects  in  49  CFR  Part  531 

Energy  conservation.  Gasoline, 
Imports,  Motor  vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  part  531  is  amended  to  read  as 
follows: 

PART  531— [AMENDED] 

1.  The  authority  citation  for  part  531 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  32902,  delegation  of 
authority  at  49  CFR  1.50. 

2.  In  §  531.5,  the  introductory  text  of 
paragraph  (b)  is  republished  for  the 
convenience  of  the  reader  and 
paragraph  (b)(6)  is  amended  to  read  as 
follows: 

§  531 .5  Fuel  economy  standards. 

*  *  *  * 

(b)  The  following  manufacturers  shall 
comply  with  the  standards  indicated 
below  for  the  specified  model  years: 

It  it  it  It  It 

(6)  Lotus  Cars  Ltd. 

Average 
fuel  econ- 

Model  year  omy  stand¬ 

ard  (miles 
per  gallon) 


Issued  on:  July  3, 1997. 

L.  Robert  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards. 

[FR  Doc.  97-18067  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  4910-69-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  970318057-7158-02;  i.D. 
022097C] 

RIN  0648-AJ42 

Fisheries  of  the  Northeastern  United 
States;  Fishery  Management  Plan  for 
the  Summer  Flounder,  Scup,  and  Black 
Sea  Bass  Fisheries  (FMP); 

Recreational  Measures  for  the  1997 
Summer  Flounder  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  €md 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule  and  correction. 

SUMMARY:  NMFS  issues  this  rule  to 
amend  the  regulations  implementing  the 
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Fishery  Management  Plan  for  the 
Summer  Flounder,  Soup,  and  Black  Sea 
Bass  Fisheries  (FMP)  in  order  to 
implement  management  measures  for 
the  1997  summer  flounder  recreational 
fishery.  The  measures  include  no  closed 
season,  a  possession  limit  of  ten  fish  per 
person,  and  a  minimum  fish  size  of  14.5 
inches  (36.8  cm).  The  intent  of  this  rule 
is  to  comply  with  implementing 
regulations  for  the  fishery  that  require 
NMFS  to  publish  measures  for  the 
current  fishing  year  that  will  prevent 
overfishing  of  the  resource.  This  rule 
also  makes  minor  technical  changes  to 
50  CFR  part  648  that  are  unrelated  to 
implementing  these  management 
measures. 

DATES:  Effective  July  8, 1997. 

ADDRESSES:  Copies  of  the 
Environmental  Assessment  and 
supporting  documents  used  by  the 
Monitoring  Committee  are  available 
from:  Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  Room 
2115,  Federal  Building,  300  S.  New 
Street,  Dover,  DE  19901-6790. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regina  L.  Spallone,  Fishery  Policy 
Analyst,  (508)  281-9221. 

SUPPLEMENTARY  INFORMATION:  The  FMP 
was  developed  jointly  by  the  Mid- 
Atlantic  Fishery  Management  Council 
(Council)  and  the  Atlantic  States  Marine 
Fisheries  Commission  (Commission),  in 
consultation  with  the  New  England  and 
South  Atlantic  Fishery  Management 
Councils.  Implementing  regulations  for 
the  fishery  are  found  at  50  CFR  part  648. 

Section  648.100  outlines  the  process 
for  determining  emnual  commercial  and 
recreational  catch  quotas  and  other 
restrictions  for  the  summer  floimder 
fishery.  Pursuant  to  §648.100,  the 
Administrator,  Northeast  Region, 

NMFS,  implements  measures  for  the 
fishing  year  to  ensure  achievement  of 
the  fishing  mortality  rate  specified  in 
the  FMP.  This  document  announces  the 
following  measures  pertaining  to  the 
recreational  fishery,  which  are 
unchanged  from  the  proposed  measmes 
that  were  published  in  the  Federal 
Register  on  April  8, 1997  (62  FR  16753): 
(1)  No  closed  season,  (2)  a  possession 
limit  of  ten  fish  per  person,  and  (3)  a 
minimum  fish  size  of  14.5  inches  (36.8 
cm). 

Comments  and  Responses 

One  comment  from  North  Carolina 
concerning  the  proposed  measures  was 
received  during  the  public  comment 
period,  which  ended  May  8, 1997. 

Comment:  North  Carolina  does  not 
support  the  14.5  inch  (36.8  cm) 
minimum  fish  size  for  three  reasons:  It 
is  incompatible  with  the  size 


requirements  in  its  summer  flounder 
commercial  fishery  and  its  southern 
flounder  fishery;  the  larger  size  limit 
discriminates  against  southern  states, 
where  the  size  limit  has  more  of  an 
impact  than  the  bag  limit;  and  the 
increase  of  0.5  inch  (1.3  cm)  in 
minimum  size  creates  enforcement 
problems. 

Response:  NMFS  disagrees  that  the 
size  limit  for  the  commercial  and 
i-ecreational  fishery  must  be  the  same. 
Management  measures  such  as  bag 
limits  and  fish  sizes  are  established  to 
achieve  a  harvest  limit  for  a  segment  of 
the  fishery.  Since  each  segment 
(commercial  and  recreational)  has 
differing  harvest  limits,  different 
management  measures  were  found  to  be 
appropriate  for  each. 

The  comment  states  that  the  size  limit 
has  a  greater  impact  than  the  bag  limit 
for  the  southern  states.  NMFS  agrees 
with  this  statement.  The  size  limit 
should  have  a  greater  impact  (in 
reaching  the  required  reduction  in 
harvest)  than  the  bag  limit  in  the 
northern  states  as  well.  The  Cknmcil  and 
Commission,  in  making  their 
recommendation  to  NMFS,  noted  that, 
due  to  the  projected  overage  of  the 
harvest  limit  in  1996,  some  reductions 
in  recreational  catch  are  necessary  to 
reach  the  1997  harvest  limit,  which  is 
the  same  as  the  1996  limit.  Since  the 
recreational  sector  was  not  constrained 
by  the  bag  limit  in  1996,  the  Council 
and  Commission  decided  to  meet  the 
reduction  by  increasing  the  size  limit. 
The  bag  limit  has  been  increased  to 
prevent  a  decrease  in  participation  in 
the  recreational  fishery. 

The  comment  letter  indicates  that  an 
enforcement  officer  could  not  easily 
issue  a  citation  for  a  fish  between  14.0 
(35.6  cm)  and  14.5  inches  (36.8  cm). 
NMFS  does  not  believe  that  an 
enforcement  officer  would  have  any 
difficulty  in  making  such  a 
measurement. 

Changes  &t>m  the  Proposed  Rule 

This  rule  also  makes  minor  technical 
changes  to  50  CFR  part  648,  Fisheries  of 
the  Northeastern  United  States,  that  are 
unrelated  to  implementing  the  above 
management  measures.  These  technical 
changes  were  not  included  in  the 
proposed  rule.  These  revisions  merely 
correct  omissions  and  errors  that 
occurred  in  making  earlier  revisions  to 
the  consolidated  Northeast  fisheries 
regulations. 

In  §  648.12,  paragraphs  (a)  through  (c) 
are  added,  as  they  were  inadvertently 
deleted  dvuing  the  publication  of  the 
final  rule  implementing  management 
measures  for  the  black  sea  bass  fishery. 


In  §648.14,  paragraph  (a)(103)  was 
omitted  during  the  consolidation  of  the 
regulations  of  the  Fisheries  of  the 
Northeastern  United  States  and  is 
added. 

In  §  648.14,  paragraph  (c)(1),  an  error 
was  made  in  the  reference  to  §  648.86(c) 
and  is  corrected.  Also  in  paragraph  (c), 
paragraphs  (11),  (12),  (13),  (15),  (18)  and 
(19),  the  references  to  §  648.82(j)  are 
incorrect,  because  this  final  rule 
redesignate  §  648.82(j)  to  (k).  These 
references  are  corrected  to  reflect  that 
redesignation. 

In  §  648.52,  paragraph  (a),  a  spelling 
error  is  corrected. 

In  §  648.73,  paragraphs  (a)(2)  and  (3), 
errors  were  made  in  the  notation  of 
coordinates  and  are  corrected. 

In  §  648.82,  a  second  paragraph  (j) 
was  added,  inadvertently  overwriting  an 
original  paragraph  (j).  Paragraph  (j)  is 
redesignated  as  (k)  and  the  original  (j)  is 
added.  In  paragraph  (k),  references  to  (j) 
are  revised  to  reflect  its  redesignation. 

In  §  648.86,  paragraph  (b)  and  (d)  are 
duplicates.  Paragraph  (b)  is  deleted  and 
paragraphs  (c)  and  (d)  are  redesignated 
as  (b)  and  (c). 

Classification 

This  rule  implements  management 
measures  for  the  recreational  summer 
flounder  fishery  that  will  enhance  the 
effectiveness  of  the  FMP. 

The  measures  contained  in  this  rule 
have  already  been  implemented  by  the 
applicable  states  under  the  Atlantic 
Coastal  Fishery  Cooperative 
Management  Act.  Consequently,  Federal 
permit  holders  are  already  subject  to  the 
measures.  Since  all  affected  entities  are 
already  subject  to  the  measures,  it  is 
unnecessary  under  5  U.S.C.  553(d)(3)  to 
delay  the  effective  date  of  this  rule  for 
30  days.  Accordingly,  since  the  fishery 
has  already  started,  the  rule  is  being 
made  effective  upon  the  date  of  filing 
for  public  inspection  at  the  Office  of  the 
Federal  Register. 

This  action  is  authorized  by  50  CFR 
part  648. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

When  this  rule  was  proposed,  the 
Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  such  as  the 
charter  boats  and  head  boats  that 
participate  in  the  recreational  fishery. 
The  reasons  were  published  in  the 
proposed  rule  and  are  not  repeated  here. 
No  comments  were  received  concerning 
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this  determination.  As  a  result,  no 
regulatory  flexibility  analysis  was 
prepared. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated;  July  3, 1997. 

David  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  amended 
as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §648.12,  paragraphs  (a)  through 
(c)  are  added  to  read  as  follows: 

§  648.1 2  Experimental  fishing. 
***** 

(a)  The  Regional  Administrator  may 
not  grant  such  an  exemption  unless  he/ 
she  determines  that  the  purpose,  design, 
and  administration  of  the  exemption  is 
consistent  with  the  management 
objectives  of  the  respective  FMP,  the 
provisions  of  the  Magnuson-Stevens 
Act,  and  other  applicable  law,  and  that 
granting  the  exemption  will  not: 

(1)  Have  a  detrimental  effect  on  the 
respective  resources  and  fishery; 

(2)  Cause  any  quota  to  be  exceeded;  or 

(3)  Create  significant  enforcement 
problems. 

(b)  Each  vessel  participating  in  any 
exempted  experimental  fishing  activity 
is  subject  to  all  provisions  of  the 
respective  FMP,  except  those 
necessarily  relating  to  the  purpose  and 
nature  of  the  exemption.  The  exemption 
will  be  specified  in  a  letter  issued  by  the 
Regional  Administrator  to  each  vessel 
participating  in  the  exempted  activity. 
This  letter  must  be  carried  on  board  the 
vessel  seeking  the  benefit  of  such 
exemption. 

(c)  Experimental  Ashing  for  surf  clams 
or  ocean  quahogs  will  not  require  an 
allocation  permit. 

3.  In  §648.14,  paragraph  (a)(103)  is 
added,  and  paragraphs  (c)(1),  (11),  (12), 
(13),  (15),  (18),  and  (19)  are  revised  to 
read  as  follows: 

§648.14  Prohibitions. 

(a)  *  *  * 

(103)  Sell,  barter,  trade  or  transfer,  or 
attempt  to  sell,  barter,  trade  or  otherwise 
transfer,  other  than  transport,  any 
multispecies,  unless  the  dealer  or 
transferee  has  a  dealer  permit  issued 
under  §  648.6. 

***** 


(c)  *  *  * 

(I)  Fish  for,  possess  at  any  time 
during  a  trip,  or  land  per  trip  more  than 
the  possession  limit  of  regulated  species 
specifled  in  §  648.86(c)  afler  using  up 
the  vessel’s  annual  DAS  allocation  or 
when  not  participating  in  the  DAS 
program  pursuant  to  §  648.82,  unless 
otherwise  exempted  under 

§  648.82(b)(3)  or  §  648.89. 
*****> 

(II)  If  the  vessel  has  been  issued  a’ 
limited  access  multispecies  permit  and 
Ashes  under  a  multispecies  DAS,  fail  to 
comply  with  gillnet  requirements  and 
restrictions  speciAed  in  §  648.82(k). 

(12)  If  the  vessel  has  been  issued  a 
limited  access  Day  gillnet  category 
designation,  fail  to  comply  with  the 
restriction  and  requirements  speciAed 
in  §648.82(k)(l). 

(13)  If  the  vessel  has  been  issued  a 
Day  gillnet  category  designation,  fail  to 
remove  gillnet  gear  from  the  water  as 
described  in  §  648.82(g)  and 
§648.82(k)(l)(iv). 

***** 

(15)  Produce,  or  cause  to  be  produced, 
gillnet  tags  under  §  648.82(k)(l)  without 
the  written  conArmation  from  the 
Regional  Administrator  described  in 
§648.82(k)(l)(ii). 

*****  ^ 

(18)  If  the  vessel  has  been  issued  a 
Trip  gillnet  category  designation,  fail  to 
comply  with  the  restrictions  and 
requirements  speciAed  in  §  648.82(k)(2). 

(19)  Fail  to  comply  with  the 
exemption  speciAcations  as  described  in 
§  648.86(b)(2). 

***** 

4.  In  §648.52,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  648.52  Possession  limits. 

(a)  Owners  or  operators  of  vessels 
with  a  limited  access  scallop  permit  that 
have  declared  out  of  the  DAS  program 
as  speciAed  in  §  648.10,  or  that  have 
used  up  their  DAS  allocations,  and 
vessels  possessing  a  General  scallop 
permit,  unless  exempted  under  the  state 
waters  exemption  program  described 
under  §  648.54,  are  prohibited  from 
possessing  or  landing  per  trip  more  than 
400  lb  (181.44  kg)  of  shucked,  or  50  bu 
(17.62  hi)  of  in-shell  scallops  with  not 
more  than  one  scallop  trip  allowable  in 
any  calendar  day. 

*  .  *  *  *  * 

5.  In  §648.73,  paragraphs  (a)(2)  and 
(3)  are  revised  to  read  as  follows: 

§  648.73  Closed  areas. 

(a)  *  *  * 

(2)  New  York  Bight.  The  polluted  area 
and  waste  disposal  site  known  as  the 
“New  York  Bight”  and  located  at 


40‘’25’04”  N.  lat.,  73‘’42’38”  W.  long., 
and  with  a  radius  of  6  nm  in  every 
direction  from  that  point,  extending 
further  northwestward,  westward  and 
southwestward  between  a  line  from  a 
point  on  the  arc  at  40°31’00”  N.  lat., 
73°43’38”  W.  long.,  directly  northward 
toward  Atlantic  Beach  Light  in  New 
York  to  the  limit  of  the  state  territorial 
waters  of  New  York;  and  a  line  from  the 
point  on  the  arc  at  40°19’48”  N.  lat., 
73°45’42”  W.  long.,  to  a  point  at  the 
limit  of  the  state  territorial  waters  of 
New  Jersey  at  40°14’00”  N.  lat., 

73‘’55’42”  W.  long. 

(3)  106  Dumpsite.  The  toxic  industrial 
site  known  as  the  “106  Dumpsite”  and' 
located  between  38°40’00”  and 
39®00’00”  N.  lat.,  and  between 
72'’00’00”  and  72‘’30’00”  W.  long. 
***** 

6.  In  §  648.82,  paragraph  (j)  added  at 
62  FR  15388  on  April  1, 1997,  is 
redesignated  as  (k),  and  newly 
designated  (k)(l)(i)  and  (iv)  are  revised 
to  read  as  follows. 

§  648.82  Effort-control  program  for  limited 
access  vessels. 

***** 

(k)  *  *  * 

(l)  *  *  * 

(i)  Number  and  size  of  nets.  Vessels 
may  not  Ash  with,  haul,  possess,  or 
deploy  more  than  80  roundAsh  gillnets 
or  160  flatAsh  gillnets.  Vessels  may  Ash 
any  combination  of  roundAsh  and 
flatAsh  gillnets,  up  to  160  nets,  provided 
that  the  number  of  roundAsh  and 
flatAsh  gillnets  does  not  exceed  the 
limitations  speciAed  in  this 
subparagraph,  and  the  nets  are  tagged  in 
accordance  with  paragraph  (k)(l)(ii)  of 
this  section.  Nets  may  not  be  longer 
than  300  ft  (91.44  m),  or  50  fathoms,  in 
length. 

***** 

(iv)  Declaration  of  time  out  of  the 
gillnet  fishery.  (A)  During  each  Ashing 
year,  vessels  must  declare,  and  tcike,  a 
total  of  120  days  out  of  the  multispecies 
gillnet  Ashery.  Each  period  of  time 
declared  and  taken  must  be  a  minimum 
of  7  consecutive  days.  At  least  21  days 
of  this  time  must  be  taken  between  June 
1  and  September  30  of  each  Ashing  year. 
The  spawning  season  time  out  period 
required  by  §  648.82(g)  will  be  credited 
toward  the  120-days  time  out  of  the 
multispecies  gillnet  Ashery.  If  a  vessel 
owner  has  not  declared  and  taken,  any 
or  all  of  the  remaining  periods  of  time 
required  by  the  last  possible  date  to 
meet  these  requirements,  the  vessel  is 
prohibited  from  Ashing  for,  possessing, 
or  landing  regulated  multispecies 
harvested  with  gillnet  gear,  or  from 
having  gfllnet  gear  on  board  the  vessel 
that  is  not  stowed  in  accordance  with 
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§  648.81(e)(4),  while  fishing  under  a 
multispecies  DAS,  from  that  date 
through  the  end  of  the  period  between 
Jime  1  and  September  30,  or  through  the 
end  of  the  fishing  year,  as  applicable. 

(B)  Vessels  shall  declare  their  periods 
of  required  time  out  following  the 
notification  procedures  specified  in 

§  648.10(f)(2). 

(C)  Diuing  each  period  of  time 
declared  out,  a  vessel  is  prohibited  finm 
fishing  with  non-exempted  gillnet  gear. 
However,  the  vessel  may  fish  in  an 
exempted  fishery  as  described  in 

§  648.80,  or  it  may  fish  imder  a 
multispecies  DAS  provided  it  fishes 
with  gear  other  than  non-exempted 
gillnet  gear. 

*  «  *  '  *  * 

7.  In  §  648.86  as  published  at  62  FR 
15388  on  April  1, 1997,  instruction  12 
is  revised  to  read  as  follows: 

“12.  In  §  648.86,  paragraph  (a)(1)  is 
revised  and  paragraphs  (c)  and  (d)  are 
added  to  read  as  follows:” 

8.  In  §  648.86,  paragraph  (b)  is 
redesignated  as  (c)  and  present 
paragraph  (c)  is  redesignated  as  (b); 
newly  redesignated  paragraph  (b)  is 
amended  by  revising  paragraphs 
(b)(l)(i),  (ii)  introductory  text,  (iii),  and 
(b)(2);  and  paragraph  (d)  is  removed  to 
read  as  follows: 

}  648.86  Possession  restrictions. 

«  *  *  *  * 

(b)  *  *  * 

(1)  Landing  limit  north  o/ 42*00’ 

North  Latitude,  (i)  Except  as  provided  in 
paragraph  (b)(2)  of  this  section,  a  vessel 
fishing  under  a  NE  multispecies  DAS 
may  land  up  to  1,000  lb  (453.6  kg)  of 
cod  per  day,  or  any  part  of  a  day,  for 
each  of  the  first  4  days  of  a  trip,  and  may 
land  up  to  1,500  lb  (680.4  kg)  of  cod  per 
day  for  each  day,  or  any  part  of  a  day, 
in  excess  of  4  consecutive  days.  A  (lay, 
for  the  purposes  of  this  paragraph, 
means  a  24-hour  period.  Vessels 
calling-out  of  the  multispecdes  DAS 
program  imder  §  648.10(c)(3)  that  have 
utilized  “part  of  a  day”  (less  than  24 
hoius)  may  land  up  to  an  additional 
1,000  lb  (453.6  kg)  of  cod  for  that  “part 
of  a  day”,  however,  such  vessels  may 
not  end  any  subsequent  trip  with  cod  on 
board  within  the  24-hour  period 
following  the  beginning  of  the  “part  of 
the  day”  utilized  (e.g.,  a  vessel  that  has 
called-in  to  the  multispecies  DAS 
program  at  3  p.m.  on  a  Monday  and 
ends  its  trip  the  next  day  (Tuesday)  at 
4  p.m.  (accruing  a  total  of  25  hours)  may 
legally  land  up  to  2,000  lb  (907.2  kg)  of 
cod  on  such  a  trip,  hut  the  vessel  may 
not  end  any  subsequent  trip  with  cod  on 
board  until  after  3  p.m.  on  the  following 
day  (Wednesday)).  Cod  on  board  a 


vessel  subject  to  this  landing  limit  must 
be  separated  from  other  species  of  fish 
and  stored  so  as  to  be  readily  available 
for  inspection. 

(ii)  A  vessel  subject  to  the  cod  landing 
limit  restrictions  described  in  paragraph 
(b)(l)(i)  of  this  section  may  come  into 
port  with  and  offload  cod  in  excess  of 
the  landing  limit  as  determined  by  the 
number  of  DAS  elapsed  since  the  vessel 
called  into  the  DAS  program,  provided 
that: 

(A)  *  *  • 

*  *  * 

(iii)  A  vessel  that  has  not  exceeded 
the  cod  landing  limit  restrictions 
described  in  paragraph  (b)(l)(i)  of  this 
section  and  that  is  offloading  some  or  all 
of  its  catch  without  calling  out  of  the 
miiltispecies  DAS  program  under 

§  648.10(c)(3),  is  subject  to  the  call-in 
requirement  describe  in  paragraph 
(b)(l)(ii)(B)  of  this  section. 

(2)  Exemption.  A  vessel  fishing  under 
a  NE  multispecies  DAS  is  exempt  fit>m 
the  landing  limit  described  in  paragraph 
(b)(1)  when  fishing  south  of  42*00’  N. 
lat,  provided  that  it  does  not  fish  north 
of  this  exemption  area  for  a  minimum 
of  30  consecutive  days  (when  fishing 
imder  the  multispecies  DAS  program), 
and  has  on  board  an  authorization  letter 
issued  by  the  Regional  Administrator. 
Vessels  exempt  from  the  landing  limit 
requirement  may  transit  the  GOM/GB 
Regulated  Mesh  Area  north  of  the  42*00’ 
N.  lat.,  provided  that  their  gear  is 
stowed  in  accordance  with  one  of  the 
provisions  of  §  648.81(e). 

9.  In  §  648.103,  paragraph  (b)  is 
revised  to  read  as  follows: 

$  648.103  Minimum  fish  sizes. 
***** 

(b)  The  minimum  size  for  summer 
flounder  is  14.5  inches  (36.8  cm)  TL  for 
all  vessels  that  do  not  qualify  for  a 
moratorium  permit,  and  party  and 
charter  boats  holding  moratoriiun 
permits,  hut  fishing  with  passengers  for 
hire  or  carrying  more  than  three  crew 
members,  if  a  charter  boat,  or  more  than 
five  crew  members,  if  a  party  boat. 
***** 

10.  In  §  648.105,  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  648.1 05  Possession  restrictions. 

(a)  No  person  shall  possess  more  than 
ten  summer  flounder  in,  or  harvested 
fiom,  the  EEZ  unless  that  person  is  the 
owner  or  operator  of  a  fishing  vessel 
issued  a  summer  flounder  moratorium 


permit  or  is  issued  a  summer  flounder 
dealer  permit.  *  *  * 

***** 

[FR  Doc.  97-18117  Filed  7-8-97;  4:19  pm) 
BILUNQ  CODE  3S10-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

(Docket  No.  961126334-7025-02;  I.D. 
070797AJ 

Rsheries  of  the  Exclusive  Economic 
Zone  Off  Alaska,  Pacific  Ocean  Perch 
in  the  Eastern  Regulatory  Area  of  the 
Quif  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  directed 
fishing  for  Pacific  ocean  perch  in  the 
Eastern  Regulatory  Area  of  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  prevent  exceeding  the  Pacific  ocean 
perch  total  allowable  catch  (TAG)  in  the 
Eastern  Regulatory  Area  of  the  GOA. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  July  7, 1997,  until  2400  hrs, 
A.l.t.,  December  31, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groimdfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
imder  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  Pacific  ocean  perch  TAG  in  the 
Eastern  Regulatory  Area  of  the  Gulf  of 
Alaska  was  established  by  the  Final 
1997  Harvest  Specifications  of 
Groundfish  for  the  GOA  (62  FR  8179, 
February  24, 1997)  as  2,366  metric  tons 
(mt),  determined  in  accordance  with 
§679.20(c)(3)(ii). 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 

NMFS  (Regional  Administrator),  has 
determined  that  the  Pacific  ocean  perch 
TAG  in  the  Eastern  Regulatory  Area  will 
soon  be  reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  2,116  mt,  and  is 
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setting  aside  the  remaining  250  as 
bycatch  to  support  other  anticipated 
groundhsh  fisheries.  In  accordance  with 
§  679.20(d)fl)(iii),  the  Regional 
Administrator  tinds  that  this  directed 
hshing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  closing  directed 
fishing  for  Pacific  ocean  perch  in  the 
Eastern  Regulatory  Area  of  the  GOA. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e)  and  (f). 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be  ‘ 


implemented  immediately  to  prevent 
overharvesting  the  1997  TAG  for  Pacific 
ocean  perch  in  the  Eastern  Regulatory 
Area  of  the  GOA.  A  delay  in  the 
effective  date  is  impracticable  and 
contrary  to  public  interest.  The  fleet  will 
soon  take  the  directed  fishing  allowance 
for  Pacific  ocean  perch.  Further  delay 
would  only  result  in  overharvest  and 
disrupt  the  FMP’s  objective  of  allowing 
incidental  catch  to  be  retained 
throughout  the  year.  NMFS  finds  for 
good  cause  that  the  implementation  of 
this  action  cannot  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 


553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

Classification 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  from  review  under 
E.O.  12866.  r- 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  July  7, 1997. 

Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  97-18140  Filed  7-7-97;  4:37  pm] 
BILUNG  CODE  3510-22-E 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haaith  tnspectlon 
Service 

7  CFR  Part  301 
[Docket  No.  96-016-15] 

RIN  057O-AA83 

Kama!  Bunt;  Compensation  for  the 
1996-1997  Crop  Season 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  Kamal  brmt  regulations  by  adding 
compensation  provisions  for  certain 
growers,  handlers,  owners  of  grain 
storage  facilities,  flour  millers,  and 
participants  in  the  National  Kamal  Bunt 
Survey  who  incur  losses  and  expenses 
because  of  Kamal  bimt  in  the  1996- 
1997  crop  season.  The  payment  of 
compensation  is  necessary  in  order  to 
reduce  the  economic  impact  of  the 
Kamal  bunt  regulations  on  affected 
wheat  growers  and  other  individuals, 
and  to  help  obtain  cooperation  from 
affected  individuals  in  Kamal  bimt 
eradication  efforts.  The  proposed 
amendments  appear  necessary  to  make 
compensation  appropriate  for 
circumstances  in  the  1996-1997  crop 
season. 

OATES:  Consideration  will  be  given  only 
to  conunents  received  on  or  before 
September  9, 1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  96-016-15,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  96-016-15.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW,, 
Washington,  E)C,  between  8  a.m.  emd 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 


ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations. 
PPQ,  APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236,  (301)  734- 
8247. 

SUPPLEMENTARY  INFORMATION: 
Background 

Kamal  bunt  is  a  fungal  disease  of 
wheat  {Triticum  aestivum),  durum 
wheat  [Triticum  durum),  and  triticale 
[Triticum  aestivum  X  Secale  cereale],  a 
hybrid  of  wheat  and  rye.  In  the  absence 
of  measures  taken  by  the  U.S. 
Department  of  Agriculture  (USDA)  to 
prevent  its  spread,  the  establishment  of 
Kamal  bimt  in  the  United  States  could 
have  significant  consequences  with 
regard  to  the  export  of  wheat  to 
international  mmkets.  Kamal  bunt  is 
caused  by  the  smut  fungus  Tilletia 
indica  (Mitra)  Mundkur  and  is  spread 
by  spores.  The  regulations  regarding 
Kamal  bunt  are  set  forth  in  7  CFR 
301.89-1  through  301.89-14.  Among 
other  things,  the  regulations  define  areas 
regulated  for  Kamal  bimt  and  restrict 
the  movement  of  certain  regulated 
articles,  including  wheat  seed  and  grain, 
fium  the  regulated  areas. 

In  an  interim  rule  effective  June  27, 
1996,  and  published  in  the  Federal 
Register  on  July  5, 1996,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
amended  the  regulations  to  provide 
compensation  for  certain  wheat  growers 
and  handlers,  owners  of  grain  storage 
facilities,  and  flour  millers  in  order  to 
mitigate  losses  and  expenses  incurred  in 
the  1995-1996  crop  season  because  of 
actions  taken  by  the  Secretary  to  prevent 
the  spread  of  Kamal  bunt  (61  FR  35102- 
35107,  Docket  No.  96-016-7).  On  May 
6, 1997,  we  published  a  document  in 
the  Federal  Register  (62  FR  24745- 
24653,  Docket  No.  96-016-17)  making 
final  the  July  5  interim  mle,  and  adding 
compensation  provisions  for  handlers  of 
wheat  that  was  tested  and  found 
negative  for  Kamal  bunt  and  for 
participants  in  the  National  Kamal  Bunt 
Survey  whose  wheat  tested  positive  for 
Kamal  bunt  in  the  1995-1996  crop 
season. 

We  believe  it  is  appropriate  at  this 
time  to  revise  the  scope  of  the  1995- 
1996  compensation  program  for  wheat 
to  be  harvested  in  1997.  We  are, 
therefore,  proposing  to  add 


compensation  provisions  for  1996-1997 
crop  season  wheat.  <  These  provisions 
would  provide  compensation  for 
growers  and  handlers,  owners  of  greiin 
storage  facilities,  flour  millers,  and 
participants  in  the  National  Kamal  Bunt 
Survey  in  order  to  mitigate  losses  and 
expenses  incurred  during  the  1996- 
1997  crop  season  because  of  the 
regulations  for  Kamal  bunt. 

Compensation  for  Growers  and 
Handlers 

We  €ure  proposing  to  add  a  new 
§  301.89-15  to  the  Kamal  bunt 
regulations,  to  apply  to  growers  and 
handlers  in  the  1996-1997  crop  season. 
This  section  would  provide 
compensation  to  growers  and  handlers 
for  the  loss  in  value  of  1996-1997  crop 
season  wheat  seed  and  grain  (referred  to 
in  the  regulations  as  propagative  and 
nonpropagative  wheat)  due  to  Kamal 
bunt.  The  compensation  calculation  we 
would  offer  for  wheat  seed  would  be  the 
same  as  that  offered  for  wheat  grain.  For 
the  1996-1997  crop  season,  we  are 
proposing  to  compiensate  only  for  wheat 
that  was  tested  by  APHIS  and  found 
positive  for  Kamal  bunt. 

Movement  of  grain  that  tested 
negative  out  of  the  regulated  area  during 
the  1996  harvest  season  also  had 
restricted  movement.  It  could  only  move 
to  approved  facilities  under  specific 
safeguard  and  sanitation  requirements. 
An  interim  mle  effective  on  April  25, 
1997,  and  published  in  the  Federal 
Register  on  May  1,  1997  (62  FR  23620- 
23628,  Docket  No.  96-016-19), 
amended  the  testing  requirements  and 
movement  restrictions  for  wheat  from 
the  regulated  areas.  These  regulations 
now  allow  wheat  grain  that  tests 
negative  to  move  under  certificate  to 
any  location  in  the  United  States 
without  further  safeguarding  or 
sanitation  requirements.  In  light  of  the 
Eunended  movement  restrictions,  we  do 
not  believe  that  it  would  be  necessary  to 
compensate  growers  and  handlers  for 
wheat  that  tests  negative  for  Kamal  bunt 
in  the  1996-1997  crop  season. 

For  the  1996-1997  crop  season,  we 
are  proposing  different  levels  of 
compensation  for  growers  and  handlers 
of  positive  wheat,  depending  on  which 
of  the  following  two  sets  of 


■  The  1995-1996  crop  season  is  that  season  in 
which  wheat  was  harvested  in  1996.  The  1996- 
1997  crop  season  is  that  season  in  which  wheat  is 
harvested  in  1997. 
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circumstances  applies:  (1)  The  wheat  is 
from  an  area  that  became  regulated  for 
Karnal  bunt  after  the  1996—1997  crop 
was  planted,  or  for  which  an  Emergency 
Action  Notification  (PPQ  Form 
523){EAN)  was  issued  after  the  1996- 
1997  crop  was  planted,  and  that 
remained  regulated  or  under  an  EAN  at . 
the  time  the  wheat  was  sold;  or  (2)  the 
wheat  is  from  an  area  that  became 
regulated  for  Kamal  bunt  before  the 
1996-1997  crop  was  planted,  or  for 
which  an  EAN  was  issued  before  the 
1996-1997  crop  was  planted,  and  that 
remained  regulated  or  under  an  EAN  at 
the  time  the  wheat  was  sold.  We  would 
call  these  areas  “areas  under  the  first 
regulated  crop  season”  and  “areas  under 
the  second  regulated  crop  season,” 
respectively.  Growers  and  handlers  in 
areas  under  the  first  regulated  crop 
season  would  not  have  known  that  their 
area  was  to  become  regulated  for  Kamal 
bunt  at  the  time  they  made  their 
planting  and  many  of  their  contracting 
decisions,  and  would  not  have  been 
prepared  for  the  loss  in  value  of  their 
wheat  due  to  Karnal  bunt.  Growers  and 
handlers  in  areas  under  the  second 
regulated  crop  season  knew  they  were 
in  an  area  regulated  for  Karnal  bunt  at 
the  time  planting  and  contracting 
decisions  were  made  for  the  1996-1997 
crop  season.  Understanding  the 
restrictions,  growers  and  handlers  could 
have  chosen  to  alter  their  planting  or 
contract  decisions  to  avoid  experiencing 
losses  due  to  Kamal  bunt.  We  believe 
the  compensation  we  are  proposing  for 
first  regulated  crop  season  areas  and 
second  regulated  crop  season  areas  is 
appropriate  for  the  circumstances  in 
each  area. 

At  the  present  time,  there  are  no  areas 
under  the  first  regulated  crop  season. 

All  currently  regulated  areas  are  in  the 
second  regulated  crop  season.  APHIS  is 
continuing  to  monitor  for  Karnal  bunt 
throughout  wheat  producing  areas  in 
the  United  States.  If  Kamal  bunt  is 
found  to  exist  in  an  area  outside  the 
currently  regulated  area  during  the 
1996-1997  crop  season,  APHIS  will 
regulate  that  area,  and  growers  and 
handlers  would  be  eligible  for 
compensation  for  the  loss  in  value  of 
their  wheat  in  accordance  with  the 
proposed  provisions  for  areas  under  the 
first  regulated  crop  season. 

First  Regulated  Crop  Season 

As  stated  previously,  we  would  define 
an  area  in  the  first  regulated  crop  season 
as  an  area  that  became  regulated  for 
Kamal  bunt  after  the  1996-1997  crop 
was  planted  or  for  which  an  EAN  was 
issued  after  the  1996-1997  crop  was 
planted.  Further,  the  area  must  have 
remained  regulated  or  under  an  EAN  at 


the  time  the  wheat  was  sold  in  order  for 
a  grower  or  handler  to  be  eligible  for 
compensation.  An  EAN  (issued  in 
accordance  with  §  301.89-3(d)  of  the 
regulations)  temporarily  regulates  a 
nonregulated  area  as  a  regulated  area. 
Areas  temporarily  regulated  under  an 
EAN  are  subject  to  the  same  restrictions, 
and  potential  losses  or  expenses,  as 
areas  that  are  listed  in  the  regulations  as 
“regulated  areas.”  However,  the 
Secretary  of  Agriculture  is  authorized  to 
compensate  only  individuals  who  are  in 
States  for  which  an  extraordinary 
emergency  has  been  declared. 

The  compensation  we  are  proposing 
for  growers  and  handlers  of  positive¬ 
testing  wheat  grown  i^n  area  under 
the  first  regulated  crop  season  is  similar 
to  the  compensation  offered  to  growers 
and  handlers  of  positive-testing  wheat 
in  the  1995-1996  crop  season.  In  areas 
under  the  first  regulated  crop  season,  we 
would  compensate  growers  and 
handlers  for  positive  1996-1997  crop 
season  wheat  and  for  positive  wheat 
inventories  in  their  possession  that  were 
unsold  at  the  time  the  area  became 
regulated  for  Kamal  bunt. 

We  are  proposing  that  growers  of 
wheat  in  an  area  under  the  first 
regulated  crop  season  who  sell 
propagative  or  nonpropagative  wheat 
that  was  tested  by  APHIS  and  found 
positive  for  Kamal  bunt  prior  to  sale,  or 
was  tested  by  APHIS  and  found  positive 
for  Karnal  bunt  after  sale  and  the  price 
received  by  the  grower  is  contingent  on 
the  test  results,  would  be  eligible  to 
receive  compensation  as  follows: 

1.  If  the  wneat  was  grown  under 
contract  and  a  price  was  determined  in 
the  contract  before  the  area  where  the 
wheat  was  grown  became  regulated  for 
Karnal  bunt,  compensation  would  equal 
the  contract  price  minus  the  actual  price 
received  by  the  grower;  or 

2.  If  the  wheat  was  not  grown  under 
contract  or  a  price  was  determined  in 
the  contract  after  the  area  where  the 
wheat  was  grown  became  regulated  for 
Karnal  bunt,  compensation  would  equal 
the  estimated  market  price  for  the 
relevant  class  of  wheat  (meaning  type  of 
wheat,  such  as  dumm  or  hard  red 
winter)  minus  the  actual  price  received 
by  the  grower. 

We  are  proposing  two  different 
compensation  calculations  for  growers 
in  the  first  regulated  crop  season 
because  contract  prices  set  after  the  area 
where  the  wheat  was  grown  became 
regulated  for  Kamal  bunt  may  reflect  the 
loss-in- value'  of  wheat  due  to  the  Kamal 
bunt  regulations.  For  both  situations 
described  above,  compensation  for 
positive-testing  wheat  would  not  exceed 
$1.80  per  bushel  under  any 
circumstances. 


Contract  price  is  currently  defined  in 
the  regulations  to  mean  “(t)he  net  price 
after  adjustments  for  any  premiums  or 
discounts  stated  in  the  contract.”  We 
would  add  a  definition  to  the 
regulations  for  “actual  price  received” 
to  read  “the  net  price  after  adjustments 
for  any  premiums  or  discounts  stated  on 
the  sales  receipt.”  This  is  to  ensure  that 
individuals  are  not  paid  compensation 
for  quality  issues  not  related  to  Karnal 
bunt. 

For  the  1995-1996  crop  season, 
estimated  market  prices  were  calculated 
for  dumm  wheat  and  hard  red  winter 
wheat  for  the  harvest  months  of  May 
and  June.  The  estimated  market  prices 
for  dumm  wheat  were  calculated  based 
on  the  following:  the  daily  closing  cash 
prices  for  choice  milling  durum  wheat 
traded  on  the  Minneapolis  Grain 
Exchange  during  the  period  of  May  1  to 
June  30, 1996,  adjusted  to  account  for 
the  handling  and  transportation  charges 
inciured  in  getting  the  wheat  from  the 
regulated  area  in  ^lifomia  and  Arizona 
to  the  central  market  in  Minneapolis. 
These  adjustments  were  based  on  the 
average  difference  between  the 
Minneapolis  cash  price  and  the  cash 
prices  within  the  regulated  area  for 
1995.  Estimated  market  prices  for  hard 
red  winter  wheat  were  calculated  in  a 
similar  manner,  based  on  the  daily 
closing  futures  prices  for  the  July  hard 
red  winter  wheat  contract  traded  on  the 
Kansas  City  Board  of  Trade  during  the 
period  of  May  1  to  June  30, 1996, 
adjusted  to  account  for  the  handling  and 
transportation  charges  incurred  in 
getting  the  wheat  from  a  central  point  in 
the  regulated  area  to  the  market  in 
Kansas  City.  These  adjustments  were 
based  on  the  average  difference  between 
the  Kansas  City  futures  price  and  the 
cash  prices  within  the  regulated  area  for 
1995. 

For  the  1996-1997  crop  season, 
estimated  market  prices  would  be 
calculated  in  a  similar  manner,  as 
appropriate  for  the  types  of  wheat 
grown  in  the  regulated  area  that  is  imder 
the  first  regulated  crop  season  and  the 
relevant  terminal  markets  and  harvest 
months  for  that  area.  Separate  estimated 
market  prices  would  be  calculated  for 
propagative  and  nonpropagative  wheat. 

We  are  proposing  that  handlers  who 
sell  propagative  or  nonpropagative 
wheat  grown  in  an  area  under  the  first 
regulated  crop  season  would  be  eligible 
to  receive  compensation  only  if  the 
wheat  was  not  tested  by  APHIS  prior  to 
piurchase  by  the  handler,  but  was  tested 
by  APHIS  and  found  positive  for  Kamal 
bunt  after  purchase  by  the  handler,  as 
long  as  the  price  to  be  paid  is  not 
contingent  on  the  test  results. 
Compensation  would  equal  the 
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estimated  market  price  for  the  relevant 
class  of  wheat  (meaning  type  of  wheat, 
such  as  durum  or  hard  red  winter) 
minus  the  actual  price  received  by  the 
handler.  Separate  estimated  market 
prices  would  be  calculated  for 
propagative  and  nonpropagative  wheat. 
However,  compensation  for  positive¬ 
testing  wheat  would  not  exceed  $1.80 
per  bushel  under  any  circumstances. 

The  calculation  described  above  for 
handlers  would  provide  compensation 
only  for  handlers  who  experience  a 
change  in  the  expected  value  of 
purchased  wheat.  Wheat  that  is  negative 
for  Kamal  bimt  is  expected  to  be  worth 
more  than  positive  wheat  because  of  the 
restrictions  imposed  by  the  Kamal  bunt 
regulations  on  the  movement  and  use  of 
positive  wheat.  In  the  1995—1996  crop 
season,  wheat  was  tested  twice  before 
movement,  with  the  hrst  test  being  done 
from  samples  taken  in  the  field. 
Therefore,  results  of  at  least  one  test 
were  known  before  a  grower  sold  the 
wheat  to  a  handler.  For  the  1996-1997 
crop  season,  testing  protocols  will 
require  wheat  to  be  sampled  and  tested 
for  the  first  time  at  the  means  of 
conveyance,  at  which  time  the  wheat 
will  usually  already  have  been 
purchased  by  a  handler.  If  a  handler 
purchases  untested  wheat  at  a  price 
appropriate  for  negative  wheat,  instead 
of  maldng  the  price  contingent  on  test 
results,  and  the  wheat  later  tests 
positive,  the  handler  would  experience 
a  loss  in  value  of  the  wheat. 

Second  Regulated  Crop  Season 

We  would  describe  an  area  in  the 
second  regulated  crop  season  as  an  area 
that  became  regulated  for  Kamal  bunt 
before  the  1996-1997  crop  was  planted 
or  for  which  an  EAN  was  issued  before 
the  1996-1997  crop  was  planted. 
Further,  the  area  must  have  remained 
regulated  or  under  an  EAN  at  the  time 
the  wheat  was  sold  in  order  for  a  grower 
or  handler  to  be  eligible  for 
compensation.  However,  the  Secretary 
of  Agriculture  is  authorized  to 
compensate  only  individuals  who  are  in 
States  for  which  an  extraordinary 
emergency  has  been  declared.  As 
discussed  previously  in  this  document, 
all  of  the  areas  currently  listed  as 
regulated  areas  in  the  Kamal  bunt 
regulations,  and  all  the  areas  currently 
regulated  for  Kamal  bunt  under  EANs, 
would  be  considered  to  be  in  the  second 
regulated  crop  season. 

We  are  proposing  that  growers  in  the 
second  regulated  crop  season  who  sell 
propagative  or  nonpropagative  wheat 
are  eligible  to  receive  compensation 
only  if  the  wheat  was  tested  by  APHIS 
and  foimd  positive  for  Kamal  bunt  prior 
to  sale,  or  was  tested  by  APHIS  and 


found  positive  for  Kamal  bunt  after  sale 
and  the  price  received  by  the  grower  is 
contingent  on  the  test  results. 
Compensation  would  be  at  the  rate  of 
$.60  per  bushel  of  positive  testing 
wheat. 

We  are  proposing  that  handlers  who 
sell  propagative  or  nonpropagative 
wheat  grown  in  an  area  under  the 
second  regulated  crop  season  are 
eligible  to  receive  compensation  only  if 
the  wheat  was  not  tested  by  APHIS  prior 
to  purchase,  but  was  tested  by  APHIS 
and  found  positive  for  Kamal  bimt  after 
purchase,  as  long  as  the  price  to  be  paid 
is  not  contingent  on  the  test  results. 
Compensation  would  be  at  the  rate  of 
$.60  per  bushel  of  positive  testing 
wheat. 

Growers  and  Handlers — ^To  Claim 
Compensation 

We  are  proposing  that  the  Farm 
Service  Agency  (FSA)  of  USDA  would 
issue  compensation  to  growers  and 
handlers  for  the  loss  in  value  of  their 
wheat.  We  would  require  that  all 
compensation  claims  be  received  by 
FSA  on  or  before  March  31, 1998.  The 
Administrator  of  APHIS  could  extend 
that  deadline,  upon  request  in  specific 
cases,  when  unusual  and  unforeseen 
circumstances  occur  which  prevent  or 
hinder  a  claimant  from  requesting 
compensation  on  or  before  March  31, 
1998. 

Growers  and  handlers  who  are 
eligible  for  compensation  under  the 
proposed  first  or  second  regulated  crop 
season  regulations  would  need  to 
provide  the  same  dociunents  for 
claiming  compensation,  with  a  few 
exceptions.  Both  growers  and  handlers 
would  have  to  submit  a  Kamal  Bunt 
Compensation  Claim  form,  provided  by 
FSA.  (We  have  developed  a  form  to  be 
used  in  claiming  Kamal  bunt 
compensation.  See  the  information 
under  the  “Paperwork  Reduction  Act” 
section  of  this  document  for  further 
information  on  this  form.)  If  the  wheat 
was  grown  in  an  area  that  is  not  a 
regulated  area,  but  for  which  an  EAN 
has  been  issued,  the  grower  or  handler 
would  have  to  submit  a  copy  of  the 
EAN.  Both  grdwers  and  handlers  would 
also  have  to  submit  a  copy  of  the  Kamal 
bunt  certificate  issued  by  APHIS  that 
shows  the  Kamal  bunt  test  results,  and 
verification  as  to  the  actual  (not 
estimated)  weight  of  the  wheat  that 
tested  positive  (such  as  a  copy  of  the 
limited  permit  imder  which  the  wheat 
is  being  moved,  or  other  verification). 

In  addition  to  the  documents 
described  above  for  both  growers  and 
handlers,  growers  would  have  to  submit 
a  copy  of  ^e  receipt  for  the  final  sale 
of  the  wheat,  showing  the  total  bushels 


sold  and  the  total  price  received  by  the 
grower.  Growers  compensated  under  the 
regulations  for  areas  in  the  first 
regulated  crop  season  would  have  to 
submit  a  copy  of  the  contract  the  grower 
has  for  the  wheat,  if  the  wheat  was 
imder  contract.  Growers  compensated 
under  the  regulations  for  areas  in  the 
second  regulated  crop  season  who  sold 
wheat  that  was  not  yet  tested  by  APHIS 
would  have  to  submit  documentation 
showing  that  the  price  paid  to  the 
grower  was  contingent  on  test  results 
(this  information  could  appear  on  the 
receipt  for  the  final  sale  of  the  wheat  or 
on  a  contract  the  grower  has  for  the 
wheat,  if  the  wheat  was  under  contract). 

In  addition  to  the  documents 
described  above  for  both  growers  and 
handlers,  handlers  would  have  to 
provide  the  FSA  office  with  a  copy  of 
the  receipt  for  the  purchase  of  the 
wheat,  and  a  copy  of  the  receipt  for  the 
final  sale  of  the  wheat.  The  handler 
would  also  have  to  submit 
documentation  showing  that  the  price 
paid  or  to  be  paid  to  the  grower  is  not 
contingent  on  the  test  results  (this 
documentation  could  appear  on  the 
receipt  for  the  purchase  of  the  wheat 
frnm  the  grower  or  on  a  contract  for  the 
purchase  of  the  wheat,  if  the  wheat  was 
purchased  under  contract). 

Compensation  for  Grain  Storage 
Facilities,  Flour  Millers,  and  National 
Survey  Participants 

The  Kamal  bunt  compensation 
regulations  for  the  1995-1996  crop 
season  provided  compensation  for  the 
decontamination  of  grain  storage 
facilities,  the  treatment  of  millfeed,  and 
participants  in  the  National  Kamal  Bunt 
Survey  whose  wheat  or  grain  storage 
facility  is  found  by  APHIS  to  be  positive 
for  Kamal  bunt.  We  are  proposing  to 
include  compensation  for  these  same 
losses  and  expenses  in  the  1996-1997 
crop  season.  Unlike  for  growers  and 
handlers  in  the  1996-1997  crop  season, 
there  would  not  be  separate 
compensation  for  areas  in  the  first  and 
second  regulated  crop  season.  The 
proposed  compensation  for  the 
decontamination  of  grain  storage 
facilities,  the  treatment  nf  millfeed,  and 
participants  in  the  National  Kamal  Bunt 
Survey  would  appear  in  a  new  §  301.89- 
16. 

Decontamination  of  Grain  Storage 
Facilities 

As  part  of  the  Kamal  bunt  program, 
APHIS  may  require  the  d^ontamination 
of  grain  storage  facilities  that  have  been 
determined  by  APHIS  to  be 
contaminated  with  Kamal  bunt.  Section 
301.89-14(d)  of  the  Kamal  bunt 
regulations  provides  compensation  for 
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the  1995-1996  crop  season  to  owners  of 
grain  storage  facilities  that  are  in  States 
where  the  Secretary  has  declared  an 
extraordinary  emergency,  and  who  have 
decontaminated  their  grain  storage 
facilities  pursuant  to  an  BAN  issued  by 
an  inspector.  We  are  proposing  to  offer 
the  same  compensation  for  the 
decontamination  of  grain  storage 
facilities  in  the  1996-1997  crop  season. 
Compensation  for  decontamination  of 
grain  storage  facilities  would  appear  in 
paragraph  (a)  of  proposed  §  301.89-16, 
and  would  be  as  follows: 

Owners  of  grain  storage  facilities  that 
are  in  States  where  the  Secretary  has 
declared  an  extraordinary  emergency, 
and  who  have  decontaminated  their 
grain  storage  facilities  pursuant  to  an 
BAN  issued  by  an  inspector  would  be 
eligible  to  be  compensated,  on  a  one 
time  only  basis  for  each  facility  for  each 
covered  crop  year  wheat,  for  up  to  50 
percent  of  the  direct  cost  of 
decontamination.  However, 
compensation  would  not  exceed 
$20,000  per  grain  storage  facility. 
General  clean-up,  repair,  and 
refurbishment  costs  would  be  excluded 
from  compensation. 

Compensation  payments  for  the 
decontamination  of  grain  storage 
facilities  would  be  issued  by  APHIS.  To 
claim  compensation,  the  owner  of  the 
grain  storage  facility  would  have  to 
submit  to  an  inspector  records 
demonstrating  that  decontamination 
was  perform^  on  all  structures, 
conveyances,  or  materials  ordered  to  be 
decontaminated  by  the  BAN  on  the 
facility.  The  records  would  have  to 
include  a  copy  of  the  BAN,  contracts 
with  individuals  or  companies  hired  to 
perform  the  decontamination,  receipts 
for  equipment  emd  materials  purebred 
to  perform  the  decontamination,  time 
sheets  for  employees  of  the  grain  storage 
facility  who  performed  activities 
connected  to  the  decontamination,  and 
any  other  documentation  that  helps 
show  the  cost  to  the  owner  and  that 
decontamination  has  been  completed. 

We  would  require  that  claims  for 
compensation  be  received  by  APHIS  on 
or  before  March  31, 1998.  The 
Administrator  could  extend  this 
deadline,  upon  written  request  in 
specific  cases,  when  unusual  and 
'  unforeseen  circumstances  occur  which 
prevent  or  hinder  a  claimant  from 
requesting  compensation  on  or  before 
March  31, 1998. 

Compensatioirfor  Treating  Millfeed 

The  compensation  regulations  for  the 
1995-1996  crop  season  provide  that 
flour  millers  who,  in  accordance  with  a 
compliance  agreement  with  APHIS, 
heat-treat  millfeed  made  from  wheat 


produced  in  regulated  areas  that  require 
such  treatment  are  eligible  to  be 
compensated  at  the  rate  of  $35.00  per 
short  ton  of  millfeed.  Paragraph  (b)  of 
proposed  §  301.89-16  would  provide 
the  same  compensation  for  treating 
millfeed  in  the  1996-1997  crop  season. 
The  amount  of  millfeed  compensated 
would  be  calculated  by  multiplying  the 
weight  of  wheat  from  the  regulated  area 
received  by  the  miller  by  25  percent  (the 
average  percent  of  millfeed  derived  from 
a  short  ton  of  grain).  Compensation 
payments  would  be  issued  by  APHIS. 

To  claim  compensation,  the  miller 
would  have  to  submit  to  an  inspector 
verification  as  to  the  actual  (not 
estimated)  weight  of  the  wheat  (such  as 
a  copy  of  the  limited  permit  under 
which  the  wheat  was  moved  to  the  mill 
or  a  copy  of  the  bill  of  lading  for  the 
wheat,  if  the  actual  weight  appears  on 
those  documents,  or  other  verification). 
Flour  millers  would  also  have  to  submit 
verification  that  the  millfeed  was  heat 
treated  (such  as  a  copy  of  the  limited 
permit  under  which  the  wheat  was 
moved  to  a  treatment  facility  and  a  copy 
of  the  bill  of  lading  accompanying  that 
movement;  or  a  copy  of  PPQ  Form  700 
(which  includes  certification  of 
processing)  signed  by  the  inspector  who 
monitors  the  mill).  Claims  for 
compensation  would  have  to  be 
received  by  APHIS  on  or  before  March 
31, 1998.  The  Administrator  may  extend 
this  deadline,  upon  written  request  in 
specific  cases,  when  unusual  and 
unforeseen  circumstances  occur  which 
prevent  or  hinder  a  claimant  from 
requesting  compensation  on  or  before 
March  31, 1998. 

We  are  considering  proposing  to 
eliminate  the  requirement  to  heat  treat 
millfeed  made  from  wheat  produced  in 
regulated  areas.  If  this  requirement  is 
eliminated  by  a  future  rulemaking, 
compensation  would  not  be  paid  for 
millfeed  that  is  heat  treated  ^er  the 
effective  date  of  such  a  rule. 

National  Karnal  Bunt  Survey 
Participants 

We  are  also  proposing  compensation 
provisions  for  participants  in  the 
National  Kamal  Bimt  Survey  in  the 
1996-1997  crop  season  whose  wheat 
tests  positive  for  Kamal  bunt  APHIS  is 
conducting  a  National  Kamal  Bunt 
Survey  to  demonstrate  to  our  trading 
partners  that  areas  producing  wheat  for 
export  are  free  of  the  disease.  APHIS  is 
receiving  voluntary  cooperation  from 
many  grain  storage  facilities  in  wheat 
producing  areas  both  within  and  outside 
the  States  in  which  the  Secreteuy  of 
Agriculture  has  declared  an 
extraordinary  emergency.  The 
declarations  of  extraordinary  emergency 


authorize  the  Secretary  of  Agriculture  to 
take  emergency  action  with  regard  to 
Kamal  bunt,  and  authorize  the  Secretary 
to  compensate  growers  and  other 
persons  for  economic  losses  incurred  by 
them  as  a  result  of  those  emergency 
actions.  The  Secretary  is  not  authorized 
to  pay  compensation  to  individuals  who 
are  not  in  States  for  which  an 
extraordinary  emergency  has  been 
declared. 

If  a  grain  storage  facility  participating 
in  the  National  Survey  in  one  of  the 
States  for  which  an  extraordinary 
emergency  has  been  decleu'ed  tests 
positive  for  Kamal  bunt,  APHIS  will 
regulate  the  facility  under  an  BAN.  We 
are  proposing  that  APHIS  would 
compensate  the  owner  for  the  loss  in 
value  of  the  wheat  and  for  up  to  50 
percent  of  the  direct  cost  of 
decontaminating  the  facility  (not  to 
exceed  $20,000)  on  a  one  time  only 
basis  for  any  covered  crop  season  wheat. 
In  the  event  that  a  grain  storage  facility 
participating  in  the  National  Survey  that 
is  in  a  State  not  covered  by  a  declaration 
of  extraordinary  emergency  should  test 
positive  for  Kamal  bunt,  the  State  may 
offer  to  compensate  the  owner  of  the 
facility  for  the  loss  in  value  of  the 
positive  wheat  and  for  the  cost  of 
decontamination.  If  the  State  is 
unwilling  or  unable  to  offer 
compensation  at  a  level  equal  to  that 
offered  by  APHIS  (as  proposed  in  this 
dociunent),  the  Secretary  may,  in 
consultation  with  the  State  Department 
of  Agriculture,  declare  an  extraordinary 
emergency  in  that  State.  APHIS  could 
then  compensate  the  owner  as  discussed 
above. 

We  completed  the  National  Survey  for 
the  1995-1996  crop  season  in  the  fall  of 
1996.  We  plan  to  continue  the  National 
Survey  after  the  1996-1997  crop  season 
wheat  is  harvested.  If  a  grain  storage 
facility  participating  in  the  National 
Kamal  Bunt  Survey  in  the  1996-1997 
crop  season  tests  positive  for  Kamal 
bunt,  the  facility  will  be  regulated,  and 
may  be  ordered  decontaminated, 
pursuant  to  an  BAN  issued  by  an 
inspector.  We  are  proposing  that,  if  a 
declaration  of  extraordinary  emergency 
has  been  declared  in  the  State  in  which 
the  grain  storage  facility  is  located,  the 
owner  would  be  eligible  for 
compensation  for  the  loss  in  value  of  the 
positive-testing  wheat  and  for  the 
decontamination  of  the  grain  storage 
facility,  if  decontamination  is  required. 
These  provisions  would  appear  in 
paragraph  (c)  of  proposed  §  301.89-16. 

Compensation  for  the  loss  in  value  of 
positive-testing  wheat  would  equal  the 
estimated  marltet  price  for  the  relevant 
class  of  wheat  minus  the  actual  price 
received  for  the  wheat.  The  estimated 
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market  price  would  be  calculated  by 
APHIS  for  each  class  of  wheat,  taking 
into  account  the  prices  offered  by 
relevant  terminal  markets  (animal  feed, 
milling,  or  export)  during  the  relevant 
time  period  for  that  facility,  with 
adjustments  for  transportation  and  other 
handling  costs.  However,  compensation 
would  not  exceed  $1.80  per  bushel 
under  any  circumstances.  Compensation 
payments  for  loss  in  value  of  wheat 
would  be  issued  by  FSA.  To  claim 
compensation,  the  owner  of  the  facility 
would  have  to  submit  to  the  local  FSA 
office  a  Kamal  Bunt  Compensation 
Claim  form,  provided  by  FSA;  a  copy  of 
the  EAN  under  which  the  facility  is  or 
was  regulated;  verification  as  to  the 
actual  (not  estimated)  weight  of  the 
wheat  (such  as  a  copy  of  the  limited 
permit  under  which  the  wheat  was 
moved  to  a  mill  or  a  copy  of  the  bill  of 
lading  for  the  wheat,  if  the  actual  weight 
appears  on  those  documents,  or  other 
verification);  and  a  copy  of  the  receipt 
for  the  final  sale  of  the  wheat,  showing 
the  total  bushels  sold  and  the  total  price 
received  by  the  owner  of  the  grain 
storage  facility.  Claims  for 
compensation  would  have  to  be 
received  by  FSA  on  or  before  March  31, 
1998.  The  Administrator  may  extend 
this  deadline,  upon  request  in  specific 
cases,  when  unusual  and  unforeseen 
circumstances  occur  which  prevent  or 
hinder  a  claimant  from  requesting 
compensation  on  or  before  March  31, 
1998. 

Compensation  for  the 
decontamination  of  the  grain  storage 
facility  would  be  on  a  one  time  only 
basis  for  each  grain  storage  facility  for 
each  covered  crop  year  wheat  for  the 
direct  costs  of  decontamination  of  the 
facility  at  the  same  rate  described 
previously  in  this  document  for  the 
decontamination  of  grain  storage 
facilities  (up  to  50  per  cent  of  the  direct 
costs  of  decontamination,  not  to  exceed 
$20,000  per  grain  storage  facility)(see 
proposed  §  301.89-16(a)).  Compensation 
payments  for  decontamination  of  grain 
storage  facilities  would  be  issued  by 
APHIS,  and  claims  for  compensation 
would  have  to  he  submitted  in 
accordance  with  the  provisions 
described  previously  in  this  document 
for  compensation  for  the 
decontamination  of  grain  storage 
facilities.  Claims  for  compensation 
would  have  to  be  received  by  APHIS  on 
or  before  March  31, 1998.  The 
Administrator  may  extend  this  deadline, 
upon  request  in  specific  cases,  when 
unusual  and  unforeseen  circumstances 
occur  which  prevent  or  hinder  a 
claimant  firom  requesting  compensation 
on  or  before  March  31, 1998. 


Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  This  rule 
has  been  determined  to  be  economically 
significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

This  action  would  amend  the 
regulations  to  establish  compensation 
for  certain  growers,  handlers,  owners  of 
grain  storage  facilities,  flour  millers,  and 
participants  in  the  National  Kamal  Bunt 
Survey  to  mitigate  losses  and  expenses 
incurred  in  the  1996-1997  crop  season 
because  of  the  Kamal  bunt  quarantine 
and  emergency  actions.  The  quarantine 
and  regulations  for  Kamal  bunt  were 
established  by  a  series  of  interim  mles 
and  a  final  mle  published  in  the  Federal 
Register  on  October  4, 1996.  This 
proposed  mle  for  1996-1997  crop 
season  compensation  is  being  issued  on 
an  expedited  basis,  so  that  we  can 
accept  public  comments  and  promulgate 
compensation  regulations  before  the  end 
of  the  1997  harvest.  An  interim  mle 
effective  on  April  25, 1997,  and 
published  in  the  Federal  Register  on 
May  1, 1997,  substantially  reduces  the 
size  of  the  area  regulated  for  Kamal 
bunt,  which  means  that  there  will  no 
longer  be  restrictions  imposed  upon  the 
movement  of  regulated  articles  such  as 
grain,  seed,  and  straw  fi-om  those  areas 
released  from  regulation.  The  interim 
mle  also  eases  restrictions  on  the 
movement  of  grain  and  other  regulated 
articles  fi-om  those  areas  that  remain 
under  regulation.  We  anticipate  that  the 
changes  made  by  the  interim  mle  will 
have  a  significant  deregulatory  impact 
on  affected  entities.  This  will 
significantly  reduce  the  number  of 
entities  in  need  of  compensation,  and 
the  amount  of  compensation  those 
entities  are  ultimately  paid  will  likely 
be  reduced. 

In  the  interim  mle,  we  explained  that 
the  expedited  basis  on  which  that  mle 
was  issued  made  compliance  with 
section  603  and  timely  compliance  with 
section  604  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  603  and  604) 
impracticable.  Given  that  we  cannot  yet 
assess  the  effects  of  the  interim  mle,  and 
the  effects  of  the  interim  mle  will 
significantly  affect  the  impact  of  this 
proposed  mle,  compliance  with  section 

603  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  is  also  impracticable 
with  regards  to  ^is  proposed  mle.  We 
will  discuss  the  issues  raised  by  section 

604  of  the  Regulatory  Flexibility  Act  in 
our  Final  Regulatory  Flexibility 
Analysis. 


Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  proposed  mle  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  mle  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  mle  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
mle;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  mle. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  we  are  requesting  approval  from 
the  Office  of  Management  and  Budget 
(OMB)  of  a  revision  of  a  currently 
approved  information  collection  in 
support  of  the  Kamal  bunt  regulations. 

Title:  Kamal  Bunt. 

OMB  Number:  0579-0121. 

Expiration  Date  of  Approval:  April  30, 

2000. 

Type  of  Request:  Revision  of  a 
currently  approved  information 
collection. 

Abstract:  This  mle  would  require  that 
growers  and  handlers  contact  a  Farm 
Service  Agency  (FSA)  office  and 
provide  certain  documents  to  that  office 
in  order  to  claim  compensation. 

Growers  and  handlers  would  also  have 
to  submit  to  FSA  a  Kamal  Bunt 
Compensation  Claim  form.  The  local 
FSA  office  would  provide  the  form  and 
would  complete  the  form  using 
information  provided  by  the  grower  or 
handler.  The  grower  or  handler  would 
have  to  sign  the  form  to  attest  that  the 
information  on  the  form  is  accurate  and 
to  demonstrate  acceptance  of  the 
compensation.  In  addition,  for 
compensation  claims  from  growers  and 
handlers  in  the  first  regulated  crop 
season,  the  local  FSA  office  would  have 
to  complete  a  Kamal  Bimt 
Compensation  Worksheet  in  order  to 
calculate  the  rate  of  compensation  in 
accordance  with  the  regulations.  This 
worksheet  would  be  completed  using 
the  information  collected  by  FSA  in 
completing  the  Kamal  Bunt 
Compensation  Claim  form.  This  mle 
would  also  require  that  owners  of  grain 
storage  facilities  and  flour  millers 
provide  certain  records  and  documents 
to  an  APHIS  inspector  in  order  to  claim 
compensation. 
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The  above  information  collection  is 
necessary  in  order  to  verify  a  claimant’s 
eligibility  for  compensation  and  to 
provide  documentation  of  compensation 
claims  and  payments. 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .57  hours  per 
response. 

Respondents:  Growers,  handlers, 
owners  of  grain  storage  facilities,  and 
flour  millers. 

Estimated  number  of  respondents: 
2249. 

Estimated  number  of  responses  per 
respondent:  4.20. 

Estimated  total  annual  burden  on 
respondents:  5332  hours. 

In  addition,  as  discussed  previously 
in  this  document,  APHIS  is  conducting 
a  National  Kamal  Bunt  Survey  to 
demonstrate  to  our  trading  partners  that 
areas  producing  wheat  for  export  are 
free  of  Kamal  bunt.  APHIS  is  receiving 
voluntary  cooperation  in  conducting 
this  survey  from  grain  storage  facilities 
in  wheat  producing  areas  throughout 
the  United  States.  To  conduct  the 
survey,  APHIS  is  asking  that  personnel 
at  participating  grain  storage  facilities 
set  aside  samples  of  grain  at  the  time 
that  shipments  of  wheat  enter  the 
facility.  The  grain  samples  will  be 
collected,  tested,  and  recorded  by 
APHIS  to  determine  if  Kamal  bunt  is 
present. 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .1  hours  per 
response. 

Respondents:  Employees  of  grain 
storage  facilities. 

Estimated  number  of  respondents: 
2100. 

Estimated  number  of  responses  per 
respondent:  10. 

Estimated  total  annual  burden  on 
respondents:  2100  hours. 

We  are  soliciting  comments  from  the 
public  (as  well  as  affected  agencies) 
concerning  the  information  collection 
and  recordkeeping  requirements  in  this 
proposed  mle,  and  concerning  the 
information  collection  in  support  of  the 
National  Kamal  Bunt  Survey.  We  need 
this  outside  input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  our  agency’s 
functions,  including  whether  the 
information  will  have  practical  utility: 

(2)  Evaluate  the  accuracy  of  ovu 
estimate  of  the  burden  of  the  proposed 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used;  . 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected: 


(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  responses). 

Please  send  written  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  Attention:  Desk  Officer 
for  APHIS,  Washington,  DC  20503. 

Please  state  that  your  comments  refer  to 
Docket  No.  96-016-15.  Please  send  a 
copy  of  yovu  comments  to:  (1)  Docket 
No.  96-016-15,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  suite  3C03, 
4700  River  Road  Unit  118,  Riverdale, 

MD  20737-1238,  and  (2)  Clearance 
Officer,  OIRM,  USD  A,  room  404-W, 

14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC  20250.  A 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication  of  this 
proposed  rule. 

Copies  of  this  information  collection 
can  be  obtained  from:  Clearance  Officer, 
OIRM,  USDA,  room  404— W,  14th  Street 
and  Independence  Avenue  SW., 

.  Washington,  DC  20250. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  would  be 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  150bb,  ISOdd, 
150ee,  150ff,  161, 162,  and  164-167;  7  CFR 
2.22,  2.80,  and  371.2(c). 

2.  In  §  301.89-1,  a  definition  for 
Actual  price  received  would  be  added  in 
alphabetical  order  to  read  as  follows: 

§  301 .89-1  Definitions. 

Actual  price  received.  The  net  price 
after  adjustment  for  any  premiums  or 
discounts  stated  on  the  sales  receipt. 
***** 

3.  New  §§  301.89-15  and  301.89-16 
would  be  added  to  read  as  follows: 

§  301 .89-15  Compensation  for  growers 
and  handlers  in  the  1996-1997  crop  season. 

Growers  and  handlers  are  eligible  to 
receive  compensation  from  the  United 
States  Department  of  Agriculture 
(USDA)  for  the  1996-1997  crop  season 
to  mitigate  losses  or  expenses  incurred 
because  of  the  Kamal  bunt  regulations 
and  emergency  actions,  as  follows: 


(a)  Growers  and  handlers  in  areas 
under  first  regulated  crop  season. 

Growers  and  handlers  are  eligible  to 
receive  compensation  for  the  loss  in 
value  of  their  wheat  in  accordance  with 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  if:  the  wheat  was  grown  in  a 
State  where  the  Secretary  has  declared 
an  extraordinary  emergency;  and,  the 
wheat  was  grown  in  an  area  of  that  State 
that  became  regulated  for  Kamal  bunt 
after  the  1996-1997  crop  was  planted, 
or  for  which  an  Emergency  Action 
Notification  (PPQ  Form  523)  was  issued 
after  the  1996-1997  crop  was  planted; 
and,  the  wheat  was  grown  in  an  area 
that  remained  regulated  or  under 
Emergency  Action  Notification  at  the 
time  the  wheat  was  sold.  Growers  and 
handlers  in  areas  under  the  first 
regulated  crop  season  are  eligible  for 
compensation  for  1996-1997  crop 
season  wheat  and  for  wheat  inventories 
in  their  possession  that  were  unsold  at 
the  time  the  area  became  regulated. 

(1)  Growers.  Growers  of  wheat  in  an 
area  under  the  first  regulated  crop 
season,  who  sell  propagative  or 
nonpropagative  wheat  that  was  tested 
by  APHIS  and  found  positive  for  Kamal 
bunt  prior  to  sale,  or  was  tested  by 
APHIS  and  found  positive  for  Kamal 
bunt  after  sale  and  the  price  received  by 
the  grower  is  contingent  on  the  test 
results,  are  eligible  to  receive 
compensation  as  described  in 
paragraphs  (a)(l)(i)  and  (a)(l)(ii)  of  this 
section.  However,  compensation  for 
positive-testing  wheat  will  not  exceed 
$1.80  per  bushel  under  any 
circumstances. 

(1)  If  the  wheat  was  grown  under 
contract  and  a  price  was  determined  in 
the  contract  before  the  area  where  the 
wheat  was  grown  became  regulated, 
compensation  will  equal  the  contract 
price  minus  the  actual  price  received  by 
the  CTower. 

(ix)  If  the  wheat  was  not  grown  under 
contract  or  a  price  was  determined  in 
the  contract  after  the  area  where  the 
wheat  was  grown  became  regulated, 
compensation  will  equal  the  estimated 
market  price  for  the  relevant  class  of 
wheat  (meaning  type  of  wheat,  such  as 
dunrni  or  hard  red  winter)  minus  the 
actual  price  received  by  the  grower.  The 
estimated  market  price  will  be 
calculated  by  APHIS  for  each  class  of 
wheat,  teiking  into  account  the  prices 
offered  by  relevant  terminal  markets 
(animal  feed,  milling,  or  export)  during 
the  harvest  months  for  the  area,  with 
adjustments  for  transportation  and  other 
handling  costs.  Separate  estimated 
market  prices  will  be  calculated  for 
propagative  and  nonpropagative  wheat. 

(2)  Handlers.  Hemalers  who  sell 
propagative  or  nonpropagative  wheat 
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grown  in  an  area  under  the  first 
regulated  crop  season  are  eligible  to 
receive  compensation  only  if  the  wheat 
was  not  tested  by  APHIS  prior  to 
purchase  by  the  handler,  but  was  tested 
by  APHIS  and  found  positive  for  Kamal 
bunt  after  purchase  by  the  handler,  as 
long  as  the  price  to  be  paid  is  not 
contingent  on  the  test  results. 
Compensation  will  equal  the  estimated 
market  price  for  the  relevant  class  of 
wheat  (meaning  type  of  wheat,  such  as 
durum  or  hard  red  winter)  minus  the 
actual  price  received  by  the  handler. 

The  estimated  market  price  will  be 
calculated  by  APHIS  for  each  class  of 
wheat,  taking  into  account  the  prices 
offered  by  relevant  terminal  markets 
(animal  feed,  milling,  or  export)  during 
the  harvest  months  for  the  area,  with 
adjustments  for  transportation  and  other 
handling  costs.  Separate  estimated 
market  prices  will  be  calculated  for 
propagative  and  nonpropagative  wheat. 
However,  compensation  will  not  exceed 
$1.80  per  bushel  under  any 
circumstances. 

(b)  Growers  and  handlers  in  areas 
under  second  regulated  crop  season. 
Growers  and  handlers  are  eligible  to 
receive  compensation  for  the  loss  in 
value  of  their  wheat  in  accordance  with 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section  if:  the  wheat  was  grown  in  a 
State  where  the  Secretary  has  declared 
an  extraordinary  emergency;  and,  the 
wheat  was  grown  in  an  area  of  that  State 
that  became  regulated  for  Kamal  bunt 
before  the  1996-1997  crop  was  planted, 
or  for  which  an  Emergency  Action 
Notification  (PPQ  Form  523)  was  issued 
before  the  1996-1997  crop  was  planted; 
and,  the  wheat  was  grown  in  an  area 
that  remained  regulated  or  under 
Emergency  Action  Notification  at  the 
time  the  wheat  was  sold.  Growers  and 
handlers  in  areas  under  the  second 
regulated  crop  season  are  eligible  for 
compensation  only  for  1996-1997  crop 
season  wheat.  * 

(1)  Growers.  Growers  of  wheat  in  an 
area  under  the  second  regulated  crop 
season  who  sell  propagative  or 
nonpropagative  wheat  that  was  tested 
by  APHIS  and  found  positive  for  Kamal 
bunt  prior  to  sale,  or  was  tested  by 
APHIS  and  found  positive  for  Kamal 
bunt  after  sale  and  the  price  received  by 
the  grower  is  contingent  on  the  test 
results,  are  eligible  to  receive 
compensation  at  the  rate  of  $.60  per 
bushel  of  positive  testing  wheat. 

(2)  Handlers.  Handlers  who  sell 
propagative  or  nonpropagative  wheat 
grown  in  an  area  under  the  second 
regulated  crop  season  are  eligible  to 
receive  compensation  only  if  the  wheat 
was  not  tested  hy  APHIS  prior  to 
purchase  by  the  handler,  but  was  tested 


by  APHIS  and  found  positive  for  Kamal 
bunt  after  purchase  by  the  handler,  as 
long  as  the  price  to  be  paid  by  the 
handler  is  not  contingent  on  the  test 
results.  Compensation  will  be  at  the  rate 
of  $.60  per  bushel  of  positive  testing 
wheat. 

(c)  To  claim  compensation. 
Compensation  payments  to  growers  and 
handlers  under  paragraphs  (a)  and  (b)  of 
this  section  will  be  issued  by  the  Farm 
Service  Agency  (FSA).  Compensation 
claims  must  be  received  by  FSA  on  or 
before  March  31, 1998.  The 
Administrator  may  extend  the  deadline, 
upon  request  in  specific  cases,  when 
unusual  and  unforeseen  circumstances 
occur  which  prevent  or  hinder  a 
claimant  from  requesting  compensation 
on  or  before  March  31, 1998.  To  claim 
compensation,  a  grower  or  handler  must 
complete  and  submit  to  the  local  FSA 
county  office  the  following  documents: 

(1)  Both  growers  and  handlers.  A 
grower  or  handler  must  submit  a  Kamal 
Bunt  Compensation  Claim  form, 
provided  by  FSA.  If  the  wheat  was 
grown  in  an  area  that  is  not  a  regulated 
area,  but  for  which  an  Emergency 
Action  Notification  (PPQ  Form 
523)(EAN)  has  been  issued,  the  grower 
or  handler  must  submit  a  copy  of  the 
EAN.  Growers  and  handlers  must  also 
submit  a  copy  of  the  Kamal  bunt 
certificate  issued  by  APHIS  that  shows 
the  Kamal  bunt  test  results,  and 
veri^cation  as  to  the  actual  (not 
estimated)  weight  of  the  wheat  that 
tested  positive  (such  as  a  copy  of  the 
limited  permit  under  which  the  wheat 
is  being  moved,  or  other  verification). 

(2)  Growers.  In  addition  to  the 
documents  required  in  paragraph  (c)(1) 
of  this  section,  growers  must  submit  a 
copy  of  the  receipt  for  the  final  sale  of 
the  wheat,  showing  the  total  bushels 
sold  and  the  total  price  received  by  the 
grower.  Growers  compensated  under 
paragraph  (a)(1)  of  this  section  (first 
regulated  crop  season)  must  submit  a 
copy  of  the  contract  the  grower  has  for 
the  wheat,  if  the  wheat  was  under 
contract.  Growers  compensated  under 
paragraph  (b)(1)  of  this  section  (second 
regulated  crop  season)  whose  wheat  was 
not  tested  prior  to  sale  must  submit 
documentation  showing  that  the  price 
paid  to  the  grower  was  contingent  on 
test  results  (such  as  a  copy  of  the  receipt 
for  the  final  sale  of  the  wheat  or  a  copy 
of  the  contract  the  grower  has  for  the 
wheat,  if  this  information  appears  on 
those  documents). 

(3)  Handlers.  In  addition  to  the 
documents  required  in  paragraph  (c)(1) 
of  this  section,  handlers  must  submit  a 
copy  of  the  receipt  for  the  final  sale  of 
the  wheat,  showing  the  total  bushels 
sold  and  the  total  price  received  by  the 


handler.  The  handler  must  also  submit 
documentation  showing  that  the  price 
paid  or  to  be  paid  to  the  grower  is  not 
contingent  on  the  test  results  (such  as  a 
copy  of  the  receipt  for  the  purchase  of 
the  wheat  or  a  copy  of  the  contract  the 
handler  has  with  the  grower,  if  this 
information  appears  on  those 
documents). 

§  301 .89-1 6  Compensation  for  grain 
storage  facilities,  flour  millers,  and  National 
Survey  participants  for  the  1996-1997  crop 
season. 

Owners  of  grain  storage  facilities, 
flour  millers,  and  participemts  in  the 
National  Kamal  Bunt  Survey  are  eligible 
to  receive  compensation  from  the 
United  States  Depeulment  of  Agriculture 
(USDA)  for  the  1996-1997  crop  season 
to  mitigate  losses  or  expenses  incurred 
because  of  the  Kamal  bunt  regulations 
and  emergency  actions,  as  follows: 

(a)  Decontamination  of  grain  storage 
facilities.  Owners  of  grain  storage 
facilities  that  are  in  States  where  the 
Secretary  has  declared  an  extraordinary 
emergency,  and  who  have 
decontaminated  their  grain  storage 
facilities  pursuant  to  an  Emergency 
Action  Notification  (PPQ  Form  523) 
issued  by  an  inspector  are  eligible  to  be 
compensated,  on  a  one  time  only  basis 
for  each  facility  for  each  covered  crop 
year  wheat,  for  up  to  50  percent  of  the 
direct  cost  of  decontamination. 

However,  compensation  will  not  exceed 
$20,000  per  grain  storage  facility  (as 
defined  in  §  301.89-1).  General  clean¬ 
up,  repair,  and  refurbishment  costs  are 
excluded  fi-om  compensation. 
Compensation  payments  will  be  issued 
by  APHIS.  To  claim  compensation,  the 
owner  of  the  grain  storage  facility  must 
submit  to  an  inspector  records 
demonstrating  that  decontamination 
was  performed  on  all  stmctures, 
conveyances,  or  materials  ordered  to  be 
decontaminated  by  the  Emergency 
Action  Notification  on  the  facility.  The 
records ’must  include  a  copy  of  the 
Emergency  Action  Notification, 
contracts  with  individuals  or  companies 
hired  to  perform  the  decontamination, 
receipts  for  equipment  and  materials 
purchased  to  perform  the 
decontamination,  time  sheets  for 
employees  of  the  grain  storage  facility 
who  performed  activities  connected  to 
the  decontamination,  and  any  other 
documentation  that  helps  show  the  cost 
to  the  owner  and  that  decontamination 
has  been  completed.  Claims  for 
compensation  must  be  received  by 
APHIS  on  or  before  March  31, 1998.  The 
Administrator  may  extend  this  deadline, 
upon  written  request  in  specific  cases, 
when  unusual  and  unforeseen 
circumstances  occur  which  prevent  or 
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hinder  a  claimant  from  requesting 
compensation  on  or  before  March  31, 
1998. 

(b)  Flour  millers.  Flour  millers  who, 
in  accordance  with  a  compliance 
agreement  with  APHIS,  heat-treat 
millfeed  made  from  wheat  produced  in 
regulated  areas  that  require  such 
treatment  are  eligible  to  be  compensated 
at  the  rate  of  $35.00  per  short  ton  of 
millfeed.  The  amount  of  millfeed 
compensated  will  be  calculated  by 
multiplying  the  weight  of  wheat  from 
the  regulated  area  received  by  the  miller 
by  25  percent  (the  average  percent  of 
millfeed  derived  from  a  short  ton  of 
grain).  Compensation  payments  will  be 
issued  by  APHIS.  To  claim 
compensation,  the  miller  must  submit  to 
an  inspector  verification  as  to  the  actual 
(not  estimated)  weight  of  the  wheat 
(such  as  a  copy  of  the  limited  permit 
under  which  the  wheat  was  moved  to 
the  mill  or  a  copy  of  the  bill  of  lading 
for  the  wheat,  if  the  actual  weight 
appears  on  those  documents,  or  other 
verification).  Flour  millers  must  also 
submit  verification  that  the  millfeed  was 
heat  treated  (such  as  a  copy  of  the 
limited  permit  under  which  the  wheat 
was  moved  to  a  treatment  facility  and  a 
copy  of  the  bill  of  lading  accompanying 
that  movement;  or  a  copy  of  PPQ  Form 
700  (which  includes  certification  of 
processing)  signed  by  the  inspector  who 
monitors  the  mill).  Claims  for 
compensation  must  be  received  by 
APHIS  on  or  before  March  31, 1998.  The 
Administrator  may  extend  this  deadline, 
upon  written  request  in  specific  cases, 
when  unusual  and  unforeseen 
circumstances  occur  which  prevent  or 
hinder  a  claimant  from  requesting 
compensation  on  or  before  March  31, 
1998. 

(c)  National  Karnal  Bunt  Survey 
participants.  If  a  grain  storage  facility 
participating  in  the  National  Kamal 
Bunt  Survey  tests  positive  for  Karnal 
bimt,  the  facility  will  be  regulated,  and 
may  be  ordered  decontaminated, 
pursuant  to  an  Emergency  Action 
Notification  (PPQ  Form  523)  issued  by 
an  inspector.  If  the  Secretary  has 
declared  an  extraordinary  emergency  in 
the  State  in  which  the  grain  storage 
facility  is  located,  the  owner  will  be 
eligible  for  compensation  as  follows: 

(1)  Loss  in  value  of  positive  wheat. 

The  owner  of  the  grain  storage  facility 
will  be  compensated  for  the  loss  in 
value  of  positive  wheat.  Compensation 
will  equal  the  estimated  market  price  for 
the  relevant  class  of  wheat  minus  the 
actual  price  received  for  the  wheat.  The 
estimated  market  price  will  be 
calculated  by  APHIS  for  each  class  of 
wheat,  taking  into  account  the  prices 
offered  by  relevant  terminal  markets 


(animal  feed,  milling,  or  export)  during 
the  relevant  time  period  for  that  facility, 
with  adjustments  for  transportation  and 
other  handling  costs.  However, 
compensation  will  not  exceed  $1.80  per 
bushel  under  any  circumstances. 
Compensation  payments  for  loss  in 
value  of  wheat  will  be  issued  by  the 
Farm  Service  Agency  (FSA).  To  claim 
compensation,  the  owner  of  the  facility 
must  submit  to  the  local  FSA  office  a 
Karnal  Bunt  Compensation  Claim  form, 
provided  by  FSA.  The  owner  of  the 
facility  must  also  submit  to  FSA  a  copy 
of  the  Emergency  Action  Notification 
under  which  the  facility  is  or  was 
quarantined;  verification  as  to  the  actual 
(not  estimated)  weight  of  the  wheat 
(such  as  a  copy  of  the  limited  permit 
under  which  tiie  wheat  was  moved  to  a 
mill  or  a  copy  of  the  bill  of  lading  for 
the  wheat,  if  the  actual  weight  appears 
on  those  documents,  or  other 
verification);  and  a  copy  of  the  receipt 
for  the  final  sale  of  the  wheat,  showing 
the  total  bushels  sold  and  the  total  price 
received  by  the  owner  of  the  grain 
storage  facility.  Claims  for 
compensation  must  be  received  by  FSA 
on  or  before  March  31, 1998.  The 
Administrator  may  extend  this  deadline, 
upon  request  in  specific  cases,  when 
unusual  and  unforeseen  circumstances 
occur  which  prevent  or  hinder  a 
claimant  from  requesting  compensation 
on  or  before  March  31, 1998. 

(2)  Decontamination  of  grain  storage 
facilities.  The  owner  of  the  facility  will 
be  compensated  on  a  one  time  only 
basis  for  each  grain  storage  facility  for 
each  covered  crop  year  wheat  for  the 
direct  costs  of  decontamination  of  the 
facility  at  the  same  rate  described  under 
paragraph  (a)  of  this  section  (up  to  50 
per  cent  of  the  direct  costs  of 
decontamination,  not  to  exceed  $20,000 
per  grain  storage  facility).  Compensation 
payments  for  decontamination  of  grain 
storage  facilities  will  be  issued  by 
APHIS,  and  claims  for  compensation 
must  be  submitted  in  accordance  with 
the  provisions  in  paragraph  (a)  of  this 
section.  Claims  for  comp>ensation  must 
be  received  by  APHIS  on  or  before 
March  31, 1998.  The  Administrator  may 
extend  this  deadline,  upon  request  in 
specific  cases,  when  unusual  and 
unforeseen  circumstances  occur  which 
prevent  or  hinder  a  claimant  from 
requesting  compensation  on  or  before 
March  31, 1998. 

Done  in  Washington,  £)C,  this  3rd  day  of 
July  1997. 

Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  97-18181  Filed  7-10-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  202 

[Regulation  B;  Docket  No.  R-0978] 

Equal  Credit  Opportunity 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Board  is  proposing  to 
amend  certain  model  forms  in  its 
Regulation  B  on  equal  credit 
opportunity  to  reflect  recent  statutory 
amendments  to  the  Fair  Credit 
Reporting  Act  (FCRA)  disclosures 
contained  in  those  forms.  Creditors  have 
the  option  of  including  the  FCRA 
disclosures  with  the  notice  of  action 
taken  required  under  Regulation  B. 
DATES:  Comments  must  be  received  on 
or  before  August  15, 1997. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0978,  and  may  be  mailed 
to  William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20051. 
They  may  also  be  delivered  to  the 
Board’s  mail  room  between  8:45  a.m. 
and  5:15  p.m.  weekdays,  and  to  the 
security  control  room  at  all  other  times. 
The  mail  room  and  the  security  control 
room  are  accessible  from  the  courtyard 
entrance  on  20th  Street  between 
Constitution  Avenue  and  C  Street,  N.W. 
Comments  will  be  available  for 
inspection  and  copying  by  members  of 
the  public  in  the  Freedom  of 
Information  Office,  Room  MP-500  of  the 
Martin  Building  between  9:00  a.m.  and 
5:00  p.m.  weekdays,  except  as  provided 
in  Section  261.8  of  the  Board’s  Rules 
Regarding  Availability  of  Information. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Jensen  Cell,  Senior  Attorney,  or  Sheilah 
A.  Goodman,  Staff  Attorney,  Division  of 
Consumer  and  Comiftunity  Affairs, 
Board  of  Governors  of  the  Federal 
Reserve  System,  at  (202)  452-3667; 
users  of  Telecommunications  Device  for 
the  Deaf  (TDD)  only,  contact  Diane 
Jenkins  at  (202)  452-3544. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Regulation  B,  which  implements  the 
Equal  Credit  Opportunity  Act,  requires 
creditors  to  provide  a  consumer  with  a 
notice  of  action  taken  if  an  application 
for  credit  is  denied,  an  account  is 
terminated,  or  the  terms  of  an  account 
are  unfavorably  changed.  The  Fair 
Credit  Reporting  Act  (FCRA)  (15  U.S.C. 
1681a),  requires  creditors  that  take 
adverse  action  against  a  consumer,  such 
as  denying  an  application  for  credit,  to 
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provide  a  consumer  with  certain 
disclosures  if  the  action  is  based  on 
information  provided  by  a  third  party  or 
a  consumer  reporting  agency.  The 
required  FCRA  disclosures  include,  for 
example,  the  name  and  address  of  the 
consumer  reporting  agency  that 
supplied  the  information.  For 
information  obtained  from  a  third  party, 
the  required  disclosiue  includes  a 
statement  that  the  consumer  has  the 
right  to  request  the  reason  for  the  denial 
within  sixty  days.  Creditors  have  the 
option  of  including  the  FCRA 
disclosures  with  the  notice  of  action 
taken  required  under  Regulation  B; 
Appendix  C  to  Regulation  B  provides 
model  forms  that  combine  the  current 
FCRA  and  ECOA  di.sclosures. 

The  Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act  of  1996  (Pub. 
L.  104-208, 110  Stat.  3009)  made 
extensive  changes  to  the  FCRA.  Among 
other  changes,  the  amendments  require 
that  additional  disclosures  be  given  to 
consiimers  who  are  denied  credit  based 
on  information  horn  an  affiliate  or  from 
a  consumer  reporting  agency.  The 
disclosure  requirements  for  information 
firom  a  third  party  are  not  affected. 

The  Board  is  proposing  changes  to  the 
FCRA  portion  of  Regulation  B’s  model 
forms  C-1  through  C-5  and  to  the 
general  instructions  for  these  forms.  The 
forms  include  language  that  may  be 
used  when  credit  is  denied  based  on 
information  obtained  from  a  consumer 
reporting  agency,  from  a  third  party 
other  than  a  consumer  reporting  agency, 
or  from  an  affiliate.  The  Board 
anticipates  adopting  final  amended 
model  forms  prior  to  the  effective  date 
of  the  FRCA  amendments  (September 
30, 1997)  to  ease  compliance  for 
creditors  that  choose  to  use  the  forms. 

n.  New  Model  Language 

When  adverse  action  is  taken  against 
a  consumer  based  on  information  from 
a  consumer  reporting  agency,  section 
615(a)  of  the  FCRA  now  requires  the 
following  additional  disclosures:  a 
telephone  number  for  the  consumer 
reporting  agency  (toll-free  if  the  agency 
compiles  and  maintains  files  on 
consumers  nationwide);  a  statement  that 
the  consumer  reporting  agency  did  not 
make  the  decision  to  t^e  the  adverse 
action,  and  cannot  state  the  reason  why 
the  adverse  action  was  taken;  the 
consumer’s  right  to  a  free  copy  of  the 
credit  report  from  the  consumer 
reporting  agency,  if  the  request  is  made 
within  60  days  of  receipt  of  the  adverse 
action  notice;  and  the  consumer’s  right 
to  dispute  with  the  consumer  reporting 
agency  the  accuracy  or  completeness  of 
the  credit  report. 


When  the  adverse  action  is  based  on 
a  consumer  report  obtained  from  an 
affiliate,  the  Board  believes  that  the 
creditor  must  provide  the  same 
disclosures  as  would  be  required  if  the 
report  had  come  directly  from  the 
consumer  reporting  agency.  Interpreting 
the  statute  otherwise  would  produce  a 
result  that  does  not  appear  to  be 
consistent  with  the  pvirposes  of  the  law, 
by  allowing  creditors  who  could  get 
consumer  reports  from  affiliates  rather 
than  consumer  reporting  agencies  to 
avoid  giving  consumers  the  FCRA 
disclosures  and  rights.  This 
interpretation  is  reflected  in  the 
instructions  to  the  model  forms  in 
Appendix  C  to  Regulation  B.  The  Board 
solicits  comment  on  this  approach. 

Creditors  are  not  requirea  to  provide 
the  consumer  with  any  FCRA 
disclosures  when  the  adverse  action  is 
based  on  a  creditor’s  own  experience. 
The  amendments  expand  that 
exemption  so  that  a  creditor  does  not 
have  to  provide  any  FCRA  disclosures  if 
the  adverse  action  taken  against  the 
consumer  is  based  on  the  transactional 
experience  of  the  creditor’s  affiliate.  In 
the  case  of  information  obtained  from  an 
affiliate  (other  than  a  credit  report  or  the 
affiliate’s  own  transactional  experience), 
the  amendments  require  the  creditor  to 
give  the  consumer  a  disclosure  that  is 
substantially  similar  to  the  one 
currently  required  for  information 
obtained  frnm  third  parties.  The 
proposed  modifications  to  the  Appendix 
C  instructions,  and  model  forms  C-1 
through  C-5  of  Regulation  B  reflect 
these  changes. 

In  the  case  of  information  frem  an 
affiliate  that  is  neither  a  consumer 
report  nor  the  affiliate’s  own 
transactional  experience,  the  Board  is 
proposing  to  allow  creditors  to  use  the 
current  third  party  notice,  as  amended. 
See  model  form  C-1.  There  is  a 
difference,  however,  in  the  timing 
provisions  of  section  615(b)(1)  (third- 
party  notice)  and  section  615(b)(2) 
(affiliate  notice).  Under  the  third-party 
provision,  the  request  must  be 
submitted  to  the  creditor  within  60  days 
after  the  consumer  learns  of  the  action. 
Under  the  affiliate  provision,  the  request 
must  be  submitted  within  60  days  after 
the  “transmittal  of  the  notice.’’ 

To  ease  compliance  for  creditors  and 
provide  a  more  imderstandable  time 
frame  for  consumers,  the  Board 
proposes  that  Regulation  B’s  existing 
model  language  for  information  frtim  a 
"thirdpeirty  also  be  used  for  information 
.  from  an  affiliate.  The  language,  which 
appears  in  model  form  C-<1,  states  that 
the  consumer  has  60  days  from  receipt 
of  the  notice  to  submit  a  request  to  the 
creditor.  The  Board  believes  that 


relatively  few  transactions  will  require 
the  affiliate  notice;  thus,  it  will  be  less 
burdensome  for  creditors  to  use  the 
existing  third-party  notice  rather  than  a 
separate  notice  for  affiliate  transactions. 
The  Board  solicits  comment  on  whether 
the  third-party  notice  is  adequate  or  if 
model  language  for  adverse  action  tetken 
by  affiliates  would  be  desirable. 

m.  Section-by-Sectioh  Analysis 

In  Appendix  C,  the  second  paragraph 
would  be  amended  by  adding  two 
sentences  to  the  end  of  the  paragraph 
explaining  the  FCRA  disclosure 
requirements  for  information  obtained 
from  an  affiliate. 

Model  Form  C-1 

Sample  Notice  of  Action  Taken  and 
Statement  of  Reasons  would  be 
amended  in  Part  n  by  adding  at  the  end 
of  the  first  paragraph  the  FCRA 
disclosures  notifying  the  consiuner  of 
the  right  to  request  a  copy  of  the 
consumer  report,  and  the  right  to 
dispute  the  accuracy  of  the  report  with 
the  reporting  agency  (collectively,  the 
dispute  disclosure).  In  addition,  the 
words  toll-free  would  be  put  in  brackets 
before  the  reporting  agency’s  telephone 
number.  A  reference  to  an  affiliate 
would  be  added  in  the  second 
paragraph. 

Model  Form  C-2 

.  Sample  Notice  of  Action  Taken  and 
Statement  of  Reasons  would  be 
amended  by  adding  to  the  first  sentence 
in  the  second  p€uragraph  the  words  toll- 
free  in  brackets  before  the  reporting 
agency’s  telephone  number.  The  dispute 
disclosure  would  be  inserted  before  the 
last  sentence. 

Model  Form  C-3 

Sample  Notice  of  Action  Taken  and 
Statement  of  Reasons  (Credit  Scoring) 
would  be  amended  by  adding  to  the 
third  sentence  in  the  fourth  paragraph 
the  words  toll-free  in  brackets  before  the 
reporting  agency’s  telephone  number. 
The  dispute  disclosure  would  be  added 
..  at  the  end  of  the  paragraph. 

Model  Form  C-4 

Sample  Notice  of  Action  Taken  and 
Statement  of  Reasons,  and  Counteroffer 
would  be  amended  by  adding  to  the  first 
sentence  in  the  third  paragraph  the 
words  toll-free  in  brackets  before  the 
reporting  agency’s  telephone  number. 

At  the  end  of  the  paragraph  the 
disclosure  stating  that  the  reporting 
agency  played  no  part  in  the  decision 
would  1m  added  along  with  the  dispute 
disclosure. 


"t  'ijnmTirififntnin 
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Form  C-1 — Sample  Notice  of  Action  Taken 

and  Statement  of  Reasons 

Statement  of  Credit  Denial,  Termination,  or 

Change 

Date;  _ 

Applicant’s  Name:  _ 

Applicant's  Address: _ 

Description  of  Account.  Transaction,  or 
Requested  Credit: 


Description  of  Action  Taken: 


Part  I — Principal  Reason(s)  for  Credit  Denial, 
Termination,  or  other  Action  Taken 
Concerning  Credit.  This  section  must  be 
completed  in  all  instances. 

_ Credit  application  incomplete 

_ Insufficient  number  of  cr^it  references 

provided 

_ Unacceptable  type  of  credit  references 

provided 

_ Unable  to  verify  credit  references 

Temporary  or  irregular  employment 

_ Unable  to  verify  employment 

_ Length  of  employment 

_ Income  insufficient  for  amount  of  credit 

requested 

_ Excessive  obligations  in  relation  to 

income 

_ Unable  to  verify  income 

_ Length  of  residence 

_ Temporary  residence 

_ Unable  to  verify  residence 

_ No  credit  file 

_ Limited  credit  experience 

_ Poor  credit  performance  with  us 

_ Delinquent  past  or  present  credit 

obligations  with  others 

_ Garnishment,  attachment,  foreclosure, 

repossession,  collection  action,  or 
judgment 
_ Baidcruptcy 

_ Value  or  type  of  collateral  not  sufficient 

Other,  specify: 


Part  n — Disclosure  of  use  of  information 
obtained  firom  an  outside  source.  This 
section  should  be  completed  if  the  credit 
decision  was  based  in  whole  or  in  part 
on  information  that  has  been  obtained 
from  an  outside  source. 

_ Our  credit  decision  was  based  in  whole 

or  in  part  on  information  obtained  in  a 
report  from  the  consumer  reporting 
agency  listed  below.  You  have  a  right 
under  the  Fair  Credit  Reporting  Act  to 
know  the  information  contained  in  your 
credit  file  at  the  consumer  reporting 
agency.  The  reporting  agency  played  no 
part  in  our  decision  and  is  unable  to 
supply  specific  reasons  why  we  have 
denied  credit  to  you.  You  also  have  a 
right  to  a  fiee  copy  of  your  report  &om 
the  reporting  agency,  if  you  request  it  no 
later  than  60  days  after  you  receive  this 
notice.  In  addition,  if  you  find  that  any 
information  contained  in  the  report  you 
receive  is  inaccurate  or  incomplete,  you 
have  the  right  to  dispute  the  matter  with 
the  reporting  agency. 

Name:  _ ^ _ 


Address: 


[Toll-free]  Telephone  number: 

_ Our  credit  decision  was  based  in  whole 

or  in  part  on  information  obtained  from 
“an  affiliate  or  from”  an  outside  source 
other  than  a  consiuner  reporting  agency. 
Under  the  Fair  Credit  Reporting  Act,  you 
have  the  right  to  make  a  written  request, 
no  later  than  60  days  after  you  receive 
this  notice,  for  disclosiue  of  the  nature 
of  this  information. 


If  you  have  any  questions  regarding  this 
notice,  you  should  contact: 

Creditor's  name: _ 

Creditor’s  address: _ 

Creditor’s  telephone  number: _ 

Notice 

The  federal  Equal  Credit  Opportunity  Act 
prohibits  creditors  from  discriminating 
against  credit  applicants  on  the  basis  of  race, 
color,  religion,  national  origin,  sex,  marital 
status,  age  (provided  the  applicant  has  the 
capacity  to  enter  into  a  binding  contract); 
because  all  or  part  of  the  applicant’s  income 
derives  from  any  public  assistance  program; 
or  because  the  applicant  has  in  good  faith 
exercised  any  right  imder  the  Consumer 
Credit  Protection  Act.  The  federal  agency  that 
administers  compliance  with  this  law 
concerning  this  creditor  is  (name  and  address 
as  specified  by  the  appropriate  agency  listed 
in  appendix  A). 

Form  C-2 — Sample  Notice  of  Action  Taken 
and  Statement  of  Reasons 

Date: _ 

Dear  Applicant: 

ThAk  you  for  your  recent  application. 

Your  request  for  (a  loan/a  credit  card/an 
increase  in  your  credit  limit]  was  carefully 
considered,  and  we  regret  that  we  are  unable 
to  approve  your  application  at  this  time,  for 
the  following  reason(s]: 

Your  Income: 

_ is  below  our  minimum  requirement. 

_ is  insufficient  to  sustain  payments  on 

the  amount  of  credit  requested. 

_ could  not  be  verified. 

Your  Employment: 

_ is  not  of  sufficient  length  to  qualify. 

_ could  not  be  verified. 

Your  Credit  History: 

_ of  making  payments  on  time  was  not 

satisfactory. 

_ could  not  be  verified. 

Your  Application: 

_ lacks  a  sufficient  number  of  credit 

references. 

_ lacks  acceptable  types  of  credit 

references. 

_ reveals  that  current  obligations  are 

excessive  in  relation  to  income. 

Other:  _ 

The  consumer  reporting  agency  contacted 
that  provided  information  that  iiifluenced 
our  decision  in  whole  or  in  part  was  [name, 
address  and  ^[toll-free]'^  telephone  number 
of  the  reporting  agency].  The  reporting 
agency  is  unable  to  supply  specific  reasons 
why  we  have  denied  credit  to  you.  You  do. 


however,  have  a  right  under  the  Fair  Credit 
Reporting  Act  to  know  the  information 
contained  in  your  credit  file.  ^You  also  have 
a  right  to  a  free  copy  of  your  report  from  the 
reporting  agency,  if  you  request  it  no  later 
than  60  days  after  you  receive  this  notice.  In 
addition,  if  you  find  that  any  information 
contained  in  the  report  you  receive  is 
inaccurate  or  incomplete,  you  have  the  right 
to  dispute  the  matter  with  the  reporting 
agency.  '^Any  questions  regarding  such 
information  should  be  directed  to  (consumer 
reporting  agency). 

If  you  have  any  questions  regarding  this 
letter,  you  should  contact  us  at  (creditor’s 
name,  address  and  telephone  number). 

Notice:  The  federal  Equal  Credit 
Opportunity  Act  prohibits  creditors  from 
discriminating  against  credit  applicants  on 
the  basis  of  race,  color,  religion,  national 
origin,  sex,  marital  status,  age  (provided  the 
applicant  has  the  capacity  to  enter  into  a 
binding  contract);  b^ause  all  or  part  of  the 
applicant’s  income  derives  frrom  any  public 
assistance  program;  or  because  the  applicant 
has  in  good  faith  exercised  any  right  under 
the  Consumer  Credit  Protection  Act.  The 
federal  agency  that  administers  compliance 
with  this  law  concerning  this  creditor  is 
(name  and  address  as  specified  by  the 
appropriate  agency  listed  in  Appendix  A). 

Form  C-3 — Sample  Notice  of  Action  Taken 
and  Statement  of  Reasons  (Credit  Scoring) 

Date: _ _ 

Dear  Applicant: 

Thank  you  for  your  recent  application  for 

We  regret  that  we  are  unable  to  approve  your 
request. 

Your  application  was  processed  by  a  credit 
scoring  system  that  assigns  a  numerical  value 
to  the  various  items  of  information  we 
consider  in  evaluating  an  application.  These 
numerical  values  are  based  upon  the  results 
of  analyses  of  repayment  histories  of  large 
numbers  of  customers. 

The  information  you  provided  in  your 
application  did  not  score  a  sufficient  number 
of  points  for  approval  of  the  application.  The 
reasons  why  you  did  not  score  well 
compared  with  other  applicants  were: 

•  Insufficient  bank  references 

•  Type  of  occupation 

•  Iiisufficient  credit  experience 

In  evaluating  yom  application  the 
consumer  reporting  agency  listed  below 
provided  us  with  information  that  in  whole 
or  in  part  influenced  our  decision.  The 
reporting  agency  played  no  part  in  our 
decision  other  than  providing  us  with  credit 
information  about  you.  Under  the  Fair  Credit 
Reporting  Act,  you  have  a  right  to  know  the 
information  provided  to  us.  It  can  be 
obtained  by  contacting:  [name,  address,  and 
^( toll-free]'^  telephone  number  of  the 
consumer  reporting  agency].  ^You  also  have 
a  right  to  a  free  copy  of  your  report  from  the 
reporting  agency,  if  you  request  it  no  later 
than  60  days  after  you  receive  this  notice.  In 
addition,  if  you  find  that  any  information 
contained  in  the  report  you  receive  is 
inaccurate  or  incomplete,  you  have  the  right 
to  dispute  the  matter  with  the  reporting 
agency.-^ 
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172,  FAA,  New  York  Aircraft 
Certification  Office,  Engine  and 
Propeller  Directorate,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7509;  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  . 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  97-NM-04-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-1 03,  Attention:  Rules  Docket  No. 
97-NM-04-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

Discussion 

Transport  Canada  Aviation,  which  is 
the  airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  de 
Havilland  Model  DHC-8— 100,  -200,  and 
-300  series  airplanes.  Transport  Canada 
Aviation  advises  it  has  received  a  report 
indicating  that  the  door  lock  mechanism 
of  the  flight  compartment  door  jammed 
and  it  could  not  be  opened  using  the 
alternate  release  mechcmism. 

Subsequent  testing  revealed  that  the 
flight  compartment  door  could  be 
opened,  but  more  than  reasonable  force 
was  required  to  pivot  and  open  it  into 


the  passenger  compartment.  Such  force 
damaged  the  flight  compartment  door 
and  its  surrounding  structure.  Failure  of 
the  alternate  release  method  of  the  flight 
compartment  door  when  the  door 
becomes  jammed  could  delay  or  impede 
the  evacuation  of  the  flightcrew  during 
an  emergency.  Such  failure  also  could 
result  in  the  flightcrew  not  being  able  to 
assist  passengers  in  the  event  of  an 
emergency. 

Explanation  of  Relevant  Service 
Information 

Bombardier  has  issued  Service 
Bulletin  S.B.  8-52-39,  Revision  ‘A,’ 
dated  October  31, 1996,  which  describes 
procedures  for  modification  of  the  flight 
compartment  door.  The  modification 
involves  reworking  the  flight 
compartment  door  and  its  surrounding 
structure,  drilling  a  new  hole  in  the 
bottom  of  the  hinge  half,  installing  the 
reworked  hinge  half,  and  replacing 
hinges.  Accomplishment  of  this 
modification  ensures  proper  operation 
of  the  alternate  release  mechanism  of 
the  flight  compartment  door.  Transport 
Canada  Aviation  classified  this  service 
bulletin  as  mandatory  and  issued 
Canadian  airworthiness  directive  CF- 
96-20  Rl,  dated  January  15, 1997,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Canada. 

FAA’s  Conclusions 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
Transport  Canada  Aviation  has  kept  the 
FAA  informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airpl£mes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  flight  comp€Ulment 
door.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
service  bulletin  described  previously. 


Cost  Impact 

The  FAA  estimates  that  133  de 
Havilland  Model  DHC-8-100,  -200,  and 
-300  series  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  4  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 

Required  parts  would  be  provided  by 
the  manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $31,920,  or  $240  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiire  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant, rule”  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

De  Havilland,  Inc.:  Docket  97-NM-04-AD. 

Applicability:  Model  DHC-8-100,  -200, 
and  —300  series  airplanes  having  serial 
numbers  3  through  433  inclusive,  excluding 
serial  nrunbers  269, 408,  and  413;  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 
Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  alternate  release 
mechanism  of  the  flight  compartment  door, 
which  could  delay  or  impede  the  evacuation 
of  the  flightcrew  during  an  emergency, 
accomplish  the  following: 

(a)  Within  9  months  after  the  effective  date 
of  this  AD,  modify  the  flight  compartment 
door  (Modification  8/2337)  in  accordance 
with  Bombardier  Service  Bulletin  S.B.  8-52- 
39,  Revision  ‘A,’  dated  October  31, 1996. 

Note  2:  Modification  of  the  flight 
compartment  door  accomplished  prior  to  the 
effective  date  of  this  AD,  in  accordance  with 
Bombardier  Service  Bulletin  S.B.  8-52-39, 
dated  August  30, 1996,  is  considered 
accept^le  for  compliance  with  the 
modification  required  by  paragraph  (a)  of  this 
AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  oe  accomplished. 


Issued  in  Renton,  Washington,  on  July  3, 
1997. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-18151  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  4910-1 3-(> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  97-AGL-e] 

Proposed  establishment  of  Class  E 
Airspace;  McLaughlin,  SD. 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  action  withdraws  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
which  proposed  to  establish  a  Class  E 
airspace  area  at  McLaughlin,  SD,  to 
accommodate  a  Global  Positioning 
System  (GPS)  Runway  31  standard 
instrument  approach  procedures  (SLAP) 
for  McLaughlin  Municipal  Airport.  The 
NPRM  is  being  withdrawn  because  the 
number  of  operations  at  this  airport  no 
longer  warrants  a  GPS  SIAP. 

DATES:  This  withdrawal  is  effective  July 
11, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Manuel  A.  Torres,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

The  Proposed  Rule 

On  May  13, 1997,  a  Notice  of 
Proposed  Rulemaking  was  published  in 
the  Federal  Register  to  establish  Class  E 
airspace  at  McLaughlin,  SD,  to 
accommodate  a  new  GPS  Rimway  31 
SIAP  for  McLaughlin  Municipal  Airport 
(62  ra  26263). 

Summary  of  Comments 
No  conunents  were  received. 
Conclusion 

In  consideration  of  the  operations  at 
McLaughln  Municipal  Airport  which  no 
longer  warrant  a  GPS  SIAP,  action  is 
being  taken  to  withdraw  the  proposed 
establishment  of  Class  E  airspace  at 
McLaughlin,  SD. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


Withdrawal  of  Proposed  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Airspace 
Docket  No.  97-AGL-9,  as  published  in 
the  Federal  Register  on  May  13, 1997 
(62  FR  26263),  is  hereby  withdrawn. 

Authority:  49  U.S.C.  106(G),  40103, 40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

Maureen  Woods, 

Manager,  Air  Traffic  Division. 

[hi  Doc.  97-18153  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  4910-13-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  193-0038;  FRL-5858-6] 

Approval  and  Promulgation  of 
Implementation  Pisms;  California  State 
implementation  Plan  Revision,  Bay 
Area  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  to  govern 
transportation  conformity  and  decisions 
in  the  San  Francisco  Bay  Area.  The 
intended  effect  of  proposing  approval  of 
these  rules  is  to  implement  the 
transportation  conformity  provisions  of 
the  Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  The  revisions  concern 
rules  from  the  following  District:  Bay 
Area  Air  Quality  Management  District 
(BAAQMD).  The  rules  define  the  criteria 
and  procedures  for  transportation 
conformity  actions  and  consultation  for 
the  Bay  Area. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  August 
11, 1997. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Mark 
Brucker,  Air  Planning  Office  (AIR-2), 
Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  K,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901. 

Copies  of  the  rule  revisions  and  EPA’s 
evaluation  report  for  each  rule  are 
available  for  public  inspection  at  EPA’s 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  available  for  inspection  at 
the  following  locations: 

Air  Planning  Office  (AIR-2),  Air 
Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  Ruth  Verlar,  (415)  744-1208. 
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California  Air  Resources  Board, 

Transportation  Strategies  Group,  Rule 
Evaluation  Section,  2020  “L”  Street, 
Sacramento,  CA  92123-1095,  Eric 
Simon,  (916)  322-2700. 

Bay  Area  Air  Quality  Management 
District ,  939  Ellis  St.,  San  Francisco, 
CA  94109,  David  Marshall,  (415)  749- 
4678. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Brucker,  Air  Planning  Office,  AIR- 
2,  Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  DC,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  Telephone:  (415)  744-1231, 
email:  brucker.mark@epamail.epa.gov 

SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rules  being  proposed  for  approval 
into  the  California  SIP  include: 
BAAQMD,  “The  San  Francisco  Bay 
Area  Transportation  Air  Quality 
Conformity  Procedures,”  which 
includes  §§  93.100  through  93.104  and 
§§93.106  through  93.136  and  “The  San 
Francisco  Bay  Area  Transportation  Air 
Quality  Conformity  Interagency 
Consultation  Procedures”.  These  rules 
were  submitted  by  the  California  Air 
Resoiuces  Board  to  EPA  on  December  •’ 
16, 1996.  These  rules  are  found  to  be 
complete  pursuant  to  EPA’s 
completeness  criteria  set  forth  in  40  CFR 
part  51,  appendix  V. 

n.  Background 

Section  176(c)(4)  of  the  Clean  Air  Act 
requires  EPA  to  promulgate  criteria  and 
procedures  for  demonstrating  and 
ensuring  conformity  of  Federal 
transportation  actions  to  the  applicable 
implementation  plan  developed 
pmsuant  to  section  110  and  part  D  of 
the  Act.  Conformity  to  an 
implementation  plan  is  defined  in  the 
Act  as  conformity  to  an  implementation 
plan's  purpose  of  eliminating  or 
^  reducing  the  severity  and  number  of 
violations  of  the  National  Ambient  Air 
Quality  Standards  and  achieving 
expeditious  attainment  of  the  stemdards. 
The  Act  also  stipulates  that  EPA’s 
procedures  must  require  that  State 
Implementation  Plans  (SIPs)  be  revised 
to  include  conformity  procedures  and 

criteria  for  each  nonattainment  or 

_  «• 

maintenance  area  for  one  or  more  .. 
pollutant.  EPA  promulgated  the  federal 
transportation  conformity  criteria  and 
procedures  (referred  to  as  the 
Transportation  Conformity  rule)  on 
November  24, 1993.  The  rule 
established  the  process  by  which  the 
Federal  Highway  Administration 
(FHWA),  the  Federal  Transit 
Administration  (FTA),  and  metropolitan 
planning  organizations  (MPOs) 


determine  conformity  of  transportation 
actions.  It  also  established  requirements 
applicable  to  recipients  of  federal 
highway  and  transit  funds  when 
implementing  projects  which  do  not 
need  federal  approval. 

The  Transportation  Conformity  rule 
also  establishes  the  criteria  for  EPA 
approval  of  conformity  SIPs  (see  40  CFR 
51.396).  These  crileria  provide  that  the 
state  provisions  must  address  all 
requirements  of  the  rule  in  a  manner 
which  makes  them  fully  enforceable 
under  state  law,  must  incorporate 
certain  provisions  verbatim,  and  must 
be  at  least  as  stringent  as  the  other 
requirements  specified  in  the 
Transportation  Conformity  rule. 

The  San  Francisco  Bay  Area  includes 
a  designated  moderate  nonattainment 
area  for  carbon  monoxide  (CO)  and  is  a 
maintenance  area  for  ozone.  However, 
since  redesignation  of  the  area  to 
attainment  for  ozone  in  1995  the  ozone 
standards  have  been  exceeded  many 
times. 

m.  EPA  Evaluation  and  Action 

On  December  16, 1996,  the  state  of 
California  submitted  a  proposed 
revision  to  the  SIP  for  Transportation 
Conformity  for  the  Bay  Area.  The  Bay 
Area’s  proposed  revision  to  the  SIP 
incorporates  virtually  all  of  the  criteria 
and  procedures  mandated  by  the  federal 
rule  verbatim.  One  area  of  the  proposed 
revision  which  cannot  be  incorporated 
verbatim  is  the  consultation  section. 
EPA’s  rule  requires  a  state  to  develop, 
in  coordination  with  other  interested 
agencies,  consultation  procedures 
which  meet  the  minimum  federal 
requirements.  EPA’s  regulations  specify 
certain  topics  which  must  be  consulted 
on,  but  not  how  that  consultation  shall 
occur.  EPA  finds  that  the  consultation 
section  is  approvable.  EPA  finds  that  the 
full  conformity  submission  meets  the 
criteria  set  forth  in  §  51.396  of  the 
Transportation  Conformity  rule.  This 
includes  full  enforceability  under  state 
law.  EPA  has  reviewed  the  submittal 
and  determined  that  the  adoption  by  the 
Bay  Area  Air  Quality  Management 
District  makes  the  rules  fully 
enforceable  under  state  law. 

On  August  8, 1995,  and  November  14, 
1995,  EPA  published  revisions  to  the 
Transportation  Conformity  Rule.  The 
revisions  were  developed  in  response  to 
and  through  consultation  with 
conformity  stakeholders  from 
throughout  the  country.  The  Bay  Area 
proposal  incorporates  those  changes.  In 
addition,  EPA  has  proposed  to  make 
further  changes  to  the  regulations  to 
accommodate  stakeholder  requests  (July 
9, 1996).  Those  changes  are  expected  to 
be  made  final  in  1997.  Once  that  occurs 


the  Bay  Area  agencies  will  have  a  year 
to  incorporate  those  changes.  If  these 
rules  are  approved,  conformity  in  the 
Bay  Area  will  be  governed  by  the 
procedures  being  proposed  for  approval 
in  this  notice  until  EPA  approves 
changes  to  the  SIP  to  incorporate  the 
1997  changes  to  EPA’s  regulations. 

The  SIP  submittal  includes  “The  San 
Francisco  Bay  Area  Transportation  Air 
Quality  Conformity  Procedures,”  which 
includes  sections  93.100-93.104  and 
sections  93.106-93.136,  and  “The  San 
Francisco  Bay  Area  Transportation  Air 
Quality  Conformity  Interagency 
Consultation  Procedures”.  These  rules 
were  adopted  by  the  Bay  Area  Air 
Quality  Management  District  on 
November  6, 1996,  after  proper  notice 
and  a  public  hearing  held  October  11, 
1996  by  the  Metropolitan 
Transportation  Commission  (MTC)  on 
behalf  of  MTC,  the  Bay  Area  Air  Quality 
Management  District  and  the 
Association  of  Bay  Area  Governments. 
The  procedures  apply  to  all  aspects  of 
transportation  conformity  related  to 
ozone  and  carbon  monoxide  in  the  Bay 
Area  and  provide  for  coverage  of 
particulate  matter  less  than  10  microns 
(PM-10)  (with  one  exception  described 
below)  and  Nitrogen  Dioxide  (N02)  in 
case  the  area  is  redesignated  to 
nonattainment  for  PM-10  or  N02,  as 
required  by  §  51.394  of  the 
Transportation  Conformity  rule. 

The  conformity  rules  are  verbatim 
copies  of  the  federal  regulations  with 
two  exceptions.  Section  93.133(c)  has 
been  appropriately  modified  as 
described  below  to  satisfy  EPA’s 
Transportation  Conformity  rule,  and 
§  93.131(b)  has  been  added  to  the  EPA 
provisions  to  make  CO  hotspot 
requirements  developed  in  the  Bay  Area 
enforceable  under  the  Clean  Air  Act  if 
approved  by  EPA.  Section  93.133(c)  is 
required  by  EPA  to  stipulate  that  any 
mitigation  measures  that  are  to  be 
employed  must  be  committed  to  in 
writing  and  must  be  implemented.  The 
submitted  version  does  so.  9 

EPA’s  regulations  allow  Regional 
Administrators  to  approve  CO  hotspot 
analysis  procedures  different  firora 
EPA’s  if  they  are  equally  effective  in 
protecting  air  quality  and  have  been 
consulted  on  through  the  interagency 
consultation  process  in  the  relevant 
nonattainment  and/or  maintenance  area 
(40  CFR  93.131(a)).  They  can  be 
approved  by  EPA  Regional 
Administrators  outside  the  SIP  revision 
process  and  without  a  Federal  Register 
notice.  EPA  has  received  proposed  CO 
hotspot  requirements  for  the  Bay  Area 
that  appear  to  he  approvable  as  being  as 
stringent  as  EPA’s  requirements.  EPA  is 
not  taking  any  action  on  the  hotspot 
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requirements  in  this  notice  because  they 
were  not  submitted  for  and  do  not  need 
to  be  included  in  the  SIP.  EPA  cannot 
approve  them  in  any  case  until  after  the 
Bay  Area’s  rules  are  approved  and  make 
such  procedures  enforceable.  If  this 
approval  becomes  final,  then 
enforceability  will  have  been 
established  for  hotspot  requirements 
developed  for  the  Bay  Area  through  the 
language  in  §  93.131(b)  of  the  rules 
described  above.  EPA  anticipates  being 
able  to  approve  the  hotspot 
requirements  if  and  when  approval  of 
the  conformity  procedures  becomes 
final.  However,  we  have  informed  the 
Bay  Area  that  they  should  solicit  and 
consider  public  comment  on  the 
Protocol  before  expecting  EPA  to 
consider  giving  approval. 

The  Preamble  to  the  federal 
conformity  regulations  strongly 
encourages  agencies  to  adopt  a 
definition  of  “adoption  and  approval” 
for  implementation  of  “non-federal” 
projects  by  recipients  of  federal  surface 
transportation  funds  (58  FR  62205, 
November  24, 1993  Federal  Register).  It 
says:  “The  SIP  must  designate  what 
action  by  each  affected  recipient 
constitutes  adoption  or  approval.”  The 
Bay  Area’s  rules  do  not  include  this 
definition.  Without  such  definition 
there  may  be  some  ambiguity  and 
difficulty  for  agencies  attempting  to 
proceed  with  such  projects.  However, 
EPA  does  not  consider  this  significant 
enough  to  interfere  with  approval. 

Section  51.402  (§93.105)  identifies  a 
number  of  specific  processes  or 
decisions  for  which  interagency  or 
public  consultation  is  required.  For  each 
of  these,  the  Procedures  must  assign  or 
identify  a  lead  agency  and  specify  the 
nature  of  the  consultation  process. 
Almost  all  of  the  consultation 
provisions  that  are  required  are 
included,  but  some  of  the  topics  in  the 
federal  rules  are  not  included  in  the  Bay 
Area’s  consultation  procedures,  as 
described  in  the  Technical  Support 
Document.  The  rules  do  not  include 
provisions  for  identifying  which 
projects  should  be  subject  to  PM-10 
hotspot  analyses  and  do  not  provide  a 
process  to  address  projects  outside  the 
metropolitan  planning  area  but  within  a 
nonattainment  or  maintenance  area. 
Neither  of  these  provisions  is  needed  at 
this  time;  the  area  is  not  currently 
required  to  analyze  the  hotspot  impacts 
of  PM-10  projects  and  the  planning  area 
covers  all  air  quality  nonattainment  and 
maintenance  areas.  If  conditions  change 
such  that  one  or  both  of  these  provisions 
are  needed,  then  EPA  will  have  to  issue 
a  SIP  call  requiring  that  those  provisions 
be  added  to  the  rules.  However,  EPA 
still  considers  the  rules  approvable. 


The  section  of  the  Consultation 
Procedures  which  addresses 
development  of  SIPs  provided  that  the 
three  co-lead  agencies  can  “delegate 
authority  to  one  of  the  three  co-lead 
agencies  to  hold  a  public  hearing 
*  *  This  provision  is  acceptable, 
but  the  public  notice  must  make  it  clear 
that  the  one  hearing  is  for  all  three 
agencies  and  all  of  them  must  in  fact 
take  into  account  the  public  input  from 
the  hearing. 

If  these  rules  are  approved  it  will  not 
amend  any  existing  SIP  rules  or 
requirements.  Because  no  existing  SIP 
provisions  would  be  amended  or 
deleted,  this  action  does  not  need  to 
address  the  provisions  of  sections  110(1) 
and  193  of  the  Act,  which  stipulate  that 
certain  tests  must  be  met  if  SIP 
provisions  are  being  revised,  to  ensure 
continued  satisfaction  of  Act 
requirements  and  protection  of  National 
Ambient  Air  Quality  Standards. 
However,  it  is  possible  that  this 
approval  will  modify  existing 
procedures  being  followed  by  MTC. 
MTC  claims  that  if  this  approval 
becomes  final  it  will  result  in  lifting 
1990  and  1991  U.S.  District  court  orders 
that  mandated  specific  conformity 
procedures  currently  embodied  in  MTC 
Resolution  2270.  EPA  offers  no  opinion 
on  this  claim. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
The  San  Francisco  Bay  Area 
Transportation  Air  Quality  Conformity 
Procedures  and  The  San  Francisco  Bay 
Area  Transportation  Air  Quality 
Conformity  Interagency  Consultation 
Procedures  are  being  approved  under 
section  110(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  section  110(a)  and 
section  176(c)(4). 

Nothing  in  this  action  should  be 
construed  as  pennitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  a'ction  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  hum  Mary  Nichols, 
Assistant  Administrator  for  Air  and 


Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  fi'om  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Through  submission  of  this  state 
implementation  plan,  the  State  has 
elected  to  adopt  the  program  provided 
for  under  Section  110  of  the  Clean  Air 
Act.  These  rules  may  bind  State  and 
local  governments  to  perform  certain 
actions  and  also  require  the  private 
sector  to  perform  certain  duties.  To  the 
extent  that  the  rules  being  proposed  for 
approval  by  this  action  will  impose  new 
requirements,  affected  parties  are 
already  subject  to  these  regulations 
under  State  law.  Accordingly,  no 
additional  costs  to  State  or  local 
governments,  or  to  the  private  sector, 
result  from  this  final  action.  EPA  has 
also  determined  that  this  final  action 
does  not  include  a  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  State  or  local  governments  in 
the  aggregate  or  to  the  private  sector. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
natme  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-^6  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act”),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
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may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 

EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Oxides  of  nitrogen,  Particulates, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  June  27, 1997. 

Felicia  Marcus, 

Regional  Administrator. 

(FR  Doc.  97-18252  Filed  7-10-97;  8:45  am] 
BILUNG  CODE  66e0-60-P 


’  ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

rrX80-1-7329;  FRL-5856-4] 

Approval  and  Promulgation  of  Air 
Quality  State  Implementation  Plans 
(SIP);  Texas:  1990  Base  Year 
V  Emissions  inventories,  15  Percent  Rate 
of  Progress  Plans  and  Contingency 
Plans 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  conditional  interim 
rule. 

SUMMARY:  The  EPA  is  proposing  a 
conditional  interim  approval  of  the  15 
Percent  Rate  of  Progress  Plans  and 
associated  Motor  Vehicle  Emissions 
Budgets  (MVEB)  for  the  Dallas/Fort 
Worth,  El  Paso  and  Houston  ozone 
nonattainment  areas.  In  addition,  the 
EPA  is  proposing  to  fully  approve 


revisions  to  the  1990  base  year 
emissions  inventory  and  contingency 
plans  for  these  three  areas. 

On  January  29, 1996,  the  EPA 
published  a  proposed  limited  approval/ 
limited  disapproval  of  the  15  Percent 
Plans  and  contingency  measures  in  the 
Federal  Register.  Also,  on  January  29, 
1997,  the  EPA  published  a  limited 
approval  of  the  control  measures 
contained  in  the  15  Percent  Plans. 
Today’s  proposed  actionnreplaces  the 
January  29, 1996,  proposed  limited 
approval/limited  disapproval  of  the  15 
Percent  Plans  and  contingency 
measures.  The  proposed  limited 
approval  of  the  control  measures  is  not 
affected  by  this  proposal. 

DATES:  Comments  must  be  received  on 
or  before  August  11, 1997. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Air  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  Persons  interested  in 
examining  these  documents  should 
make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD- 
L),  1445  Ross  Avenue,  Suite  700, 
Dallas,  Texas  75202-2733. 

Texas  Natural  Resource  Conservation 
Commission.  12100  Park  35  Circle, 
Austin,  Texas  78711-3087. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Guy  R.  Donaldson,  Air  Planning  Section 
(6PD-L),  EPA  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
telephone  (214)  665-7242. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Clean  Air  Act  Requirements 

Section  182(b)(1)  of  the  Clean  Air  Act 
(the  Act),  as  amended  in  1990,  requires 
ozone  nonattainment  areas  with 
classifications  of  moderate  and  above  to 
develop  plans  to  reduce  area-wide 
Volatile  Organic  Compound  (VOC) 
emissions  by  15  percent  from  a  1990 
baseline.  The  plans  were  to  be 
submitted  by  November  15, 1993,  and 
the  reductions  were  required  to  be 
achieved  by  November  15, 1996.  The 
Clean  Air  Act  also  sets  limitations  on 
the  creditability  of  certain  types  of 
reductions.  Specifically,  States  caimot 
take  credit  for  reductions  achieved  by 
Federal  Motor  Vehicle  Control  Program 
measures  (new  car  emissions  standards) 
promulgated  prior  to  1990  or  for 


reductions  resulting  from  requirements 
to  lower  the  Reid  Vapor  Pressure  of 
gasoline  promulgated  prior  to  1990. 
Furthermore,  the  Act  does  not  allow 
credit  for  corrections  to  Vehicle 
Inspection  and  Maintenance  Programs 
(I/M)  or  corrections  to  Reasonably 
Available  Control  Technology  (RACT) 
rules  as  these  programs  were  required 
prior  to  1990. 

In  addition,  section  172(c)(9)  of  the 
Clean  Air  Act  requires  that  contingency 
measures  be  included  in  the  plem 
revision  to  be  implemented  if 
reasonable  further  progress  is  not 
achieved  or  if  the  standard  is  not 
attained. 

In  Texas,  four  moderate  and  above 
^one  nonattainment  areas  are  subject  to 
the  15  Percent  Rate  of  Progress 
requirements.  These  eire  the  Beaumont/ 
Port  Arthur  (moderate  ’).  Dallas/Fort 
Worth  (moderate),  El  Paso  (serious),  and 
the  Houston/Galveston  (severe)  areas. 

B.  Previous  15  Percent  Rate  of  Progress 
SIP  Revisions 

Texas  first  adopted  measures  for  the 
15  Percent  Rate  of  Progress  Plans  and 
the  required  contingency  measures  in 
two  phases.  Phase  I  was  submitted  to 
the  EPA  on  November  13, 1993,  and 
contained  measures  achieving  the  bulk 
of  the  required  reductions  in  each  of  the 
nonattainment  areas.  Phase  II  was 
submitted  May  9, 1994.  The  Phase  n 
submittal  was  to  make  up  the  shortfall 
in  reductions  not  achieved  by  the  Phase 
I  measures.  The  combination  of  the 
Phase  I  and  Phase  II  measures  was  ruled 
complete  by  the  EPA  on  May  12, 1994. 

The  EPA  analyzed  the  November  13, 
1993,  and  May  9, 1994,  submittal  and 
determined  that  the  measures  included 
in  the  plan  did  not  achieve  the  required 
amount  of  reductions.  Among  other 
reasons,  there  was  a  shortfall  in 
reductions  because  the  I/M  program 
relied  on  in  the  plans  had  bran  repealed 
by  the  State.  On  January  29, 1996,  the 
EPA  published  a  proposed  limited 
approval/limited  disapproval  of  the  15 
Percent  Plans  included  in  the  November 
13, 1993,  and  May  9, 1994,  submittals 
(61  FR  2751).  The  EPA  also  proposed  a 
limited  approval  of  the  measures  that 
were  included  with  the  plans  because 
they  resulted  in  a  strengthening  of  the 
SIP.  For  a  complete  discussion  of  the 
deficiencies  in  the  State’s  plans,  please 
see  the  January  29, 1996  Federal 
Register  document. 


■  Previously  classifled  Serious,  on  April  2, 1996, 
the  EPA  corrected  the  classification  of  Beaumont/ 
Port  Arthur  to  moderate  (61  FR  14496). 
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C.  Current  15  Percent  SIP  Revision 

The  Governor  of  Texas  submitted  in  a 
letter  dated  August  9, 1996,  revisions  to 
the  15  Percent  Rate  of  Progress  Plans  for 
Beaumont/Port  Arthur,  Dallas/Fort 
Worth,  El  Paso  and  Houston  Areas.  The 
SIP  revision  also  included  revisions  to 
the  1990  Base  Year  Inventory,  El  Paso 
Section  818  analysis,  the  Post  96  Rate  of 
Progress  Plan  for  Houston  and  the 
Employee  Commute  Options  SIP.  In  this 
Federid  Register,  the  EPA  is  teiking 
action  on  only  the  Emissions 
Inventories,  15  Percent  Rate  of  Progress 
Plans  and  Contingency  measiues  for  the 
Dallas/Fort  Worth,  El  Paso  and  Houston 
areas.  The  EPA  is  taking  no  action  on 
the  other  portions  of  the  August  9, 1996, 
submittal  including  the  Beaumont/Port 
Arthiu  15  Percent  Rate  of  Progress  Plan. 
The  other  portions  of  the  SIP  submitta^ 
will  be  acted  on  in  separate  Federal 
Register  documents. 

n.  The  EPA’s  Analysis  of  Texas’s 
Submittal 

A.  General 

Texas  has  made  the  following  changes 
to  address  the  shortfalls  that  were 
identified  in  the  January  29, 1996, 
limited  approval/limited  disapproval. 
First,  Texas  made  several  revisions  to  its 
emissions  estimates.  These  revisions 
were  based  on  more  recent  information 
or  source  surveys.  From  these  studies, 
Texas  concluded  that,  in  some 
instances,  better  estimates  of  emissions 
were  available  based  on  locally  derived 
emission  factors  rather  than  defaults 
based  on  national  data.  Second,  these 
same  studies  resulted,  in  some 
instances,  in  lower  projections  of 
emissions  in  1996  resulting  in  less 
growth  to  be  offset.  Third,  by  better 
segregating  the  emission  points  that 
were  subject  to  specific  rules,  Texas 
identified  additional  emission 
reductions  from  measures  in  the  original 
15  Percent  Plan.  Finally,  Texas 
introduced  a  new  tail  pipe  I/M  program 
called  Texas  Motorist  Choice  to  replace 
the  previous  vehicle  I/M  Program.  The 
EPA  is  proposing  that  the  combination 
of  the  Texas  Motorist  Choice  Program 
and  the  revisions  to  the  Emission 
Inventory  and  Growth  Projections 
eliminate  the  shortfall  identified  in  the 
January  29, 1996,  limited  disapproval/ 
limited  approval. 

B.  Emission  Inventory  Revisions 

The  EPA  approved  the  Texas  1990 
base  year  inventory  on  November  8, 
1994  (59  FR  55586).  In  the  August  23, 
1996,  SIP  revision,  Texas  included 
revisions  to  the  approved  VOC 
inventory.  The  revisions  have  been 
made  based  on  more  recently  available 


information  from  source  surveys  and 
other  methods.  Much  of  the  information 
was  developed  as  part  of  bottom  up 
surveys  of  area  source  categories 
performed  as  part  of  the  1993  intensive 
ozone  study  in  the  Houston  and 
Beaumont  areas.  This  study,  called  the 
Coastal  Oxidant  Assessment  for 
Southeast  Texas  (COAST),  included  a 
study  of  area  source  emissions. 
Traditional  emission  inventory 
techniques  us^national  or  state  level 
statistics  for  the  level  of  activity  of  a 
source  category.  For  example,  gallons  of 
gasoline  sold  statewide  might  be  used  to 
determine  emissions  from  Gasoline 
Stations.  These  emissions  would  be 
apportioned  geographically  using  a 
surrogate  such  as  population.  In  the 
bottom-up  approach,  surveys  of  actual 
facilities  are  used  to  determine  emission 
levels.  In  addition  to  the  data  collected 
from  bottom  up  surveys,  other 
improvements  were  made  to  the  1990 
inventory.  A  brief  discussion  of  the 
changes  made  to  the  inventory  follows. 

Other  Product  Coatings,  High 
Performance  Maintenance  and  Other 
Special  Purpose  Coatings 

These  categories  are  all  surface 
coating  categories  that  were  estimated 
for  the  1990  inventory  using  per  capita 
emission  factors  provided  by  the  EPA. 
The  per  capita  factors  were  developed 
from  national  level  estimates  of  usage  of 
a  product  divided  by  the  1989 
population.  The  documentation  of  the 
coatings  and  emissions  covered  by  these 
categories  was  not  initially  available. 

The  Texas  Natural  Resource 
Conservation  Commission  (TNRCC), 
with  EPA  approval,  removed  these 
categories  from  the  1993  periodic 
emissions  inventory.  After  further 
study,  documentation  of  the  specific 
categories  and  coatings  was  identified 
and  the  1990  inventory  has  been 
adjusted  appropriately.  Once  the 
categories  had  been  accurately 
identified,  overlap  with  the  point  source 
inventory  could  be  accoimted  for  and  an 
improved  area  source  estimate  was 
obtained. 

Marine  Vessel  Loading  Losses 

Area  source  emissions  in  this  category 
were  based  on  estimates  of  the  total 
amount  of  VOCs  loaded  at  Texas  ports. 
Texas  determined  that  individual  point 
sources  had  under  reported  emissions 
from  this  category.  When  the  revised 
point  source  emissions  are  considered, 
it  was  determined  that  all  of  the 
emissions  frcm  this  category  in  the 
Houston  area  and  the  bulk  of  the 
emissions  in  the  Beaumont  area  were 
covered  in  the  point  source  emission 


inventory.  Therefore,  the  area  source 
estimate  could  be  reduced  in  both  areas. 

Surface  Cleaning 

A  contractor  performed  a  bottom  up 
survey  of  this  category.  This  survey  was 
later  expanded  by  TNRCC  staff.  The 
results  of  the  survey  indicated  that  the 
national  default  estimate  of  emissions 
for  this  category  should  be  revised  for 
the  nonattainment  areas  in  Texas. 

Architectural  Coatings 

Texas  revised  emissions  estimate  by 
using  more  recent  information  from  the 
National  Paint  and  Coatings  Association 
combined  with  data  from  surveys  on 
thinner  usage. 

Automobile  Refinishing 

Texas  used  more  recent  information 
from  the  National  Paint  and  Coatings 
Association  and  sorirce  srirveys  to  revise 
the  emission  estimates  for  this  category. 
In  addition,  using  data  from  the 
Department  of  Commerce  on  paint 
shipments,  Texas  projected  a  substantial 
decrease  in  emissions  between  1990  and 
1994. 

Sheet,  Strip  and  Coil 

This  category  was  estimated  for  the 
1990  emission  factor  of  1.5  tons/ 
employee.  The  number  of  employees 
related  to  this  industry  was  obtained 
from  the  County  Business  Patterns  for 
Standard  Industrial  Classification  (SIC) 
3479.  This  SIC  code  includes  many 
businesses  not  engaged  in  coil  coating 
operations.  A  list  of  companies  involved 
in  coil  coating  operations  was  obtained 
from  the  national  coil  coaters 
association.  It  was  determined  that  all  of 
the  companies  involved  in  these 
operations  were  outside  the 
nonattainment  areas  or  were  reporting 
their  emissions  in  the  point  source 
inventory.  Therefore,  including  their 
emissions  in  the  area  source  emissions 
would  be  double  coimting.  Therefore, 
the  area  source  emissions  were  removed 
from  the  inventory. 

Vessels  With  Outboards 

A  telephone  survey  of  pleasure  craft 
owners  in  the  Houston  Galveston  and 
Beaumont  Port  Arthur  areas  was 
conducted.  The  survey  showed  that  62 
percent  of  boat  usage  occurs  on 
weekends  rather  than  on  weekdays. 
Previous  emission  estimates  had 
allocated  pleasure  craft  emissions 
equally  to  each  day  of  the  week.  It  is 
important  to  know  when  emissions 
occur  in  developing  control  strategies. 

In  this  case,  according  to  the  EPA 
guidance,  emissions  are  to  be  reduced 
from  their  1990  summer  time  weekday 
levels.  Therefore,  Texas  reduced  the 
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expected  weekday  emissions  based  on 
the  results  of  the  survey. 
Correspondingly,  the  weekend 
emissions  were  increased.  A  similar 
adjustment  had  previously  been  made  to 
the  Dallas/Fort  Worth  inventory. 

Commercial  Vessels 

This  category  of  emission  results  from 
fuel  combustion  by  ocean  going  vessels, 
harbor  vessels  and  the  fishing  fleet. 
Emissions  were  originally  estimated  by 
using  information  from  the  Army  Corps 
of  Engineers  on  freight  traffic  at  harbors 
and  allocating  national  fuel  usage  to 
Texas.  These  emissions  were  revised 
based  on  a  more  recent  study  performed 
by  an  EPA  funded  contractor  in  1992. 
The  revised  emission  levels  are  based 
on  estimates  of  activity  levels  for 
specific  categories  of  vessels. 

Generators  <50  Horsepower 
As  part  of  the  COAST  project,  local 
area-specific  construction  and 
recreational  area  information,  and  more 
current  information  about  horsepower 
distributions  and  equipment/ 
populations,  were  utilized  to  obtain  a 


more  refined  estimate  of  emissions  in 
this  category. 

Residential  Lawnmowers 

Similar  to  the  siuvey  performed  of 
recreational  boat  users,  a  survey  of 
homeowners  was  performed  to 
determine  when  they  actually  cut  their 
lawns.  Of  those  survey  respondents 
whose  lawns  are  cut  by  the  resident, 
friend  or  neighbor,  fifty-nine  percent  of 
the  surveyed  respondents  reported  that 
they  cut  their  lawns  on  the  weekends. 
Texas  reallocated  the  emissions  based 
on  the  results  of  the  survey.  No 
adjustment  was  made  to  the  emissions 
from  commercial  lawncare  services. 

Military  Aircraft 

This  change  reflects  a  change  in  the 
1990  base  year  inventory  for  the  Dallas/ 
Fort  Worth  area  based  on  a  1992 
Environmental  Impact  Statement  (EIS) 
for  Carswell  Air  Force  Base.  This  EIS 
more  accurately  reflected  the  actual 
aircraft  used  at  the  base  when  compared 
to  the  original  emission  estimate.  This 
change  resulted  in  a  substantial  increase 
in  the  1990  emissions  estimate.  The 


base  has  undergone  a  substantial 
realignment  since  1990  resulting  in  a 
significant  decrease  in  emissions 
projected  for  1996. 

1994  Quality  Assurance  Efforts 

During  1994,  the  TNRCC  completed  a 
thorough  evaluation  of  the  1990  point 
source  inventory  and  discovered  that 
emissions  from  facilities  in  several  SIC 
codes  were  misplaced  under  the  wrong 
emissions  category.  This  effort  resulted 
in  significant  changes  to  some  emissions 
categories.  The  realignment  of  emissions 
did  not  affect  the  total  emissions.  The 
realignment  of  emissions  did  have  the 
effect  of  increasing  the  amoimt  of 
reductions  that  were  expected  for 
certain  control  measures  and  decreasing 
the  amount  of  emission  reductions 
expected  frnm  other  control  measures. 

The  EPA  is  proposing  to  approve 
these  revisions  to  the  1990  Base  Year 
VOC  inventory.  The  originally  approved 
biogenic  emissions  are  unchanged.  A 
summary  of  the  Revised  1990  emissions 
inventory  for  the  three  areas  is  included 
in  Table  1. 


Table  1.— 1990  Base  Year  Emissions  Inventory 


• 

Point 

Area 

Orvroad 

Non-road 

Total 

Dallas/Fort  Worth . 

65.27 

9.45 

481.95 

174.02 

24.94 

200.07 

306.60 

38.27 

251.72 

106.19 

10.99 

129.98 

651.08 

83.65 

1063.72 

El  Paso  . 

Houston . 

C.  Calculation  of  the  1996  Target  Level 
of  Emissions 

Texas  subtracted  the  noncreditable 
reductions  from  the  FMVCP  and  Reid 
Vapor  Pressure  program  from  the  1990 
emissions  inventory.  This  subtraction 


results  in  the  1990  adjusted  inventory. 
The  total  required  emission  reduction 
required  to  meet  the  15  Percent  Plan 
requirement  equals  the  sum  of  15 
percent  of  the  adjusted  inventory,  plus 
reductions  to  offset  any  growth  that 


takes  place  between  1990  and  1996, 
plus  any  reductions  that  result  from 
corrections  to  the  I/M  or  VOC  RACT 
rules.  Table  2  summarizes  the 
calculations  for  the  Dallas/Fort  Worth, 
El  Paso  and  Houston  areas. 


Table  2.— Calculation  of  Required  Reductions  (Tons/Day) 


1990  Emission  Inventory 

1990  Adjusted  . 

15%  of  adjusted  . 

RACT  and  I/M  Corr  . 

1996  Target . 

1996'  Projection  . 

Required  Reduction . 


allas/Fort 

Worth 

El  Paso 

Houston/ 

Galveston 

651.08 

83.65 

1063.72 

548.83 

69.40 

975.39 

82.32 

10.41 

146.31 

.99 

1.57 

16.31 

465.52 

57.42 

812.77 

583.07 

73.61 

1026.27 

117.55 

16.19 

213.27 

'  1996  forecasted  emissions  with  growth  and  pre-1990  controls. 


D.  Projections  of  Growth 

As  can  be  seen  from  the  calculations 
in  Table  2,  an  important  component  of 
calculating  the  required  emission 
reductions  is  to  project  the  amount  of 
growth  in  emissions  that  is  expected 
between  1990  and  1996.  Since  the  1996 
emissions  are  related  to  the  1990 


emissions,  the  changes  in  the  1990 
emission  inventory  resulted  in  changes 
to  the  1996  projections.  In  addition,  as 
discussed  previously,  Texas  has 
projected  reductions  in  the  emissions 
frnm  surface  cleaning,  auto  refinishing 
and  military  aircraft  emissions  from 
1990  levels. 


E.  Deficiencies  Identified  in  the  January 
29,  1996,  Federal  Register 

In  the  January  29, 1996,  Federal 
Register,  the  EPA  identified  several 
areas  where  it  was  believed  that  Texas 
had  projected  too  much  emission 
reduction  for  particular  control 
measures.  The  EPA  has  reviewed  the 
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State’s  August  9, 1996,  SIP  revision  and 
believes  that  it  addresses  the  EPA’s 
previously  identified  concerns.  A  brief 
discussion  of  the  previously  identified 
concerns  and  how  they  have  been 
addressed  follows: 

El  Paso  Stage  II 

In  the  previous  submittal,  the  EPA 
believed  that  for  the  El  Paso  area,  too 
much  emission  benefit  was  projected  for 
this  control  measure.  Texas,  in  the 
August  23, 1996,  SIP  revision,  corrects 
this  problem  by  adjusting  the  projected 
control  efficiency  ^m  98  percent  to  95 
percent. 

Architectural  and  Industrial 
Maintenance  Rules 

Texas  projected  emission  reductions 
for  this  category  based  on  past  EPA 
guidance.  The  guidance,  however,  was 
changed  in  a  memorandum  dated  March 
22, 1995,  (Credit  for  the  15  Percent  Rate- 
of-Progress  Plans  for  Reductions  finm 
the  Architectural  and  Industrial 
Maintenance  (AIM)  Coating  Rule).  In  the 
August  9, 1996,  SIP  revision,  the 
emission  reduction  estimate  is  revised 
based  on  the  more  recent  guidance. 

Emission  reductions  from  the  AIM 
rule  are  based  on  the  rule  proposed  by 
the  EPA  on  June  25, 1995,  which 
expected  compliance  by  April  1997. 
Subsequently,  the  issuance  of  the  rule 
has  been  delayed.  The  EPA  has 
negotiated  a  compliance  date  of  no 
earlier  than  January  1, 1998.  The 
previous  guidance  allowed  States  to 
take  emission  reduction  credit  for  the 
AIM  rule  even  though  the  reductions 
were  not  expected  to  occur  until  April 
1997.  The  EPA  believes  that  even 
though  the  compliance  date  has  been 
pushed  back  to  January  1, 1998,  the 
emission  reduction  from  the  national 
AIM  rule  is  creditable  in  State  15 
Percent  Plans. 

Industrial  Wastewater 

In  the  January  29, 1996,  Federal 
Register,  the  EPA  proposed  that  Texas 
had  projected  too  high  a  control 
efficiency  for  this  control  measure.  The 
EPA  continues  to  believe  that  the 
control  efficiency  projected  by  Texas  for 
this  measure  is  too  high.  Texas, 
however,  believes  that  the  rule 
effectiveness  originally  used  for  this 
control  measure  was  too  low.  The  EPA 
agrees  that  this  is  likely  the  case.  The 
combination  of  rule  effectiveness  and 
control  efficiency  determine  the  overall 
reductions.  Therefore,  the  EPA  believes 
that  the  overall  reductions  should  be 
accurate.  Texas  has  committed  to  study 
emissions  finm  this  category  to 
determine  actual  control  efficiency  and 
rule  effectiveness  for  the  category.  In 


light  of  the  above,  the  EPA  believes  that 
it  is  appropriate  to  propose  approval  of 
these  projected  emission  reductions. 

The  EPA  will  work  with  Texas  to 
further  study  the  emissions  from  this 
source  category  as  part  of  determining 
whether  RACT  has  been  instituted  for 
this  category  of  emissions. 

Employee  Commute  Options  (ECO) 

In  the  Houston  area,  Texas  previously 
relied  on  this  program  to  provide 
emission  reductions.  The  EPA  approved 
the  State  ECO  program  on  March  7, 

1995  (60  FR  12442).  Public  Law  104-70, 
which  was  passed  by  Congress  in 
December  1995,  gave  flexibility  to  the 
states  in  meeting  the  requirements  of  the 
ECO  program.  Specifically,  the 
legislation  allowed  states,  that  prior  to 
its  enactment  were  required  to 
implement  ECO  programs,  to  “remove 
such  provisions  from  the  State 
Implementation  Plan,  or  withdraw  its 
submission,  if  the  state  notifies  the 
Administrator,  in  writing,  that  the  state 
has  undertaken,  or  will  undertake,  one 
or  more  alternative  methods  that  will 
achieve  emission  reductions  equivalent 
to  those  to  be  achieved  by  the  removed 
or  withdrawn  provisions.”  The  State  of 
Texas  has  removed  the  ECO  emissions 
reduction  credit  from  the  Houston  15 
Percent  Plan  and  does  not  rely  on  the 
emission  reduction  of  1.81  ton/ day 
which  was  projected  under  the  ECO 
program.  In  addition,  the  Governor  of 
Texas  has  notified  EPA  and  requested 
removal  of  the  Texas  ECO  rule  frnm  the 
SIP.  For  the  purposes  of  the  15  Percent 
SIP,  the  State  has  satisfied  the 
provisions  of  the  1995  legislation.  The 
EPA  will  act  on  the  Governor’s  request 
under  a  separate  Federal  Register  action 
to  address  the  specific  requirements  of 
the  ECO  program  and  its  removal  from 
the  SIP. 

Marine  Vessel  Loading 

In  the  January  29, 1996  Federal 
Register,  the  EPA  noted  that  Texas  had 
projected  reductions  from  their  Marine 
Vessel  Loading  Rule  for  area  sources 
(sources  with  less  them  25  tons/year 
emissions)  in  this  category.  The  rule, 
however,  only  covered  facilities  with 
emissions  greater  than  100  tons/year. 
Therefore,  the  emission  reductions  for 
area  sources  could  not  be  credited.  As 
discussed  previously,  in  subsequent 
studies,  Texas  has  learned  that  there  are 
no  area  source  emissions  in  this 
category  in  the  Houston  area.  Therefore, 
Texas  has  revised  its  emission  reduction 
estimates  to  remove  the  area  source 
emission  reductions. 


Acetone  Substitution 

Texas  had  projected  emission 
reductions  for  the  rules  to  regulate  the 
cultured  (synthetic)  marble  and  fiber 
reinforced  plastic  operations.  The  EPA, 
however,  has  added  acetone  to  the  list 
of  non-reactive  substances.  Texas,  in  the 
August  9, 1996,  submittal,  has  removed 
emission  reduction  credit  for  these 
rules. 

Vehicle  Inspection  and  Maintenance  (1/ 
M) 

The  January  29, 1996  proposed 
limited  approval/limited  disapproval 
did  not  agree  with  the  emission 
reductions  projected  for  Vehicle  I/M 
because  Texas  had  discontinued  the 
program  after  submittal  of  the  15 
Percent  Plan.  On  June  27, 1996,  the 
Region  received  the  State’s  revised  I/M 
plan.  The  plan  contained  provisions  for 
the  implementation  of  a  decentralized 
two-speed  idle  testing  program.  Testing 
is  required  annually  in  the  counties  of 
Heuris,  Dallas,  Tarrant,  and  El  Paso.  The 
plan  was  submitted  under  the 
provisions  of  the  National  Highway 
Systems  Designations  Act  of  1995 
(NHSDA).  The  plan  also  allows  for,  but 
does  not  require,  loaded  mode  testing  in 
which  case  the  test  would  be  bienni^. 
There  are  no  loaded  mode  testing 
commitments  or  credits  contained  in  the 
I/M  or  15%  plan  SIPs. 

In  the  Houston  area,  this  is  largely  a 
new  program.  In  the  El  Paso  and  Dallas/ 
Fort  Worth  areas  the  existing  program  is 
strengthened  by  provisions  for  remote 
sensing,  a  real  time  data  link  of  test 
stations,  auditing  and  enforcement, 
repair  effectiveness  support, 
performance  monitoring  and  evaluation 
and  gas  cap  pressure  testing.  The  plan 
start  dates  were  July  1, 1996,  for  Dallas/ 
Fort  Worth  and  January  1, 1997,  for 
Houston  and  El  Paso. 

On  October  3, 1996,  the  Region 
proposed  conditional  interim  approval 
of  the  revised  I/M  plan  (61  FR  51651). 
The  proposal  was  conditional  because 
the  State  needed  additional  legal 
authority  to  implement  portions  of  its 
plan  including,  test  on  resale 
provisions,  enforcement  of  remote 
sensing,  and  authority  for  re-registration 
denial.  The  approval  was  interim 
because  imder  the  provisions  of  the 
NHDSA  the  State’s  estimates  regarding 
network  type  were  to  be  based  on  good 
faith  estimates  with  the  credits  to  be 
evaluated  at  the  end  of  an  18  month 
interim  approval  period. 

The  EPA  has  reviewed  the  modeling 
of  the  projected  emission  reductions  for 
the  revised  I/M  program  provided  by 
Texas.  With  the  exception  of  the  gas  cap 
check,  Texas  has  projected  emissions 
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reductions  that  are  consistent  with  EPA 
guidance. 

However,  it  is  the  EPA’s  position  that 
Texas  projected  more  emission 
reductions  than  the  EPA  feels  is 
appropriate  for  their  gas  cap  check.  The 
EPA  has  performed  modeling  to  assess 
the  amount  of  over  estimation.  For  the 
Houston,  Dallas/Fort  Worth  and  El  Paso 
areas,  the  amount  of  over  estimation  is 
estimated  to  be  0.5  tons/ day,  0.8  tons/ 
day,  and  0.2  tons/ day  respectively.  In 
each  of  these  areas  there  are  excess 
emission  reductions  that  are  sufficient 
to  cover  this  over  estimation. 

The  I/M  Program  was  challenged  in 
state  court.  The  Court  recently  ruled 
that  the  two  Senate  Bills  (19  and  178) 
challenged  were  an  unconstitutional 
“taking”  and  an  unconstitutional 
interference  with  contract,  Texas 
Testing  Technologies  I.  et  al.  v.  The 
State  of  Texas,  No.  95-1462  (126th  Dist. 
Court,  Travis  County,  Texas)  (April  21, 
1997).  The  suit  is  essentially  a  contract 
dispute  with  the  State  and  is  hence 
irrelevant  to  today’s  proposal  to  accept 
the  State’s  projected  emission 
reductions  in  the  15%  SIP.  The  State 
has  adequate  legal  authority  without  the 
two  Senate  Bills’  language  to  implement 
and  enforce  an  I/M  program  (except  for 
the  condititons  noted  in  the  October 
1996  Federal  Register  proposal). 
Therefore,  EPA  is  proposing  to  accept 
the  State’s  projected  emissions 
reductions  with  the  exception  of  the 
projected  emissions  horn  the  gas  cap 
check. 

F.  Impact  of  Vehicle  I/M  Start  Dates 

Section  182(b)(1)  of  the  Act  requires 
that  States  containing  ozone 
nonattainment  areas  classified  as 
Moderate  or  above  prepare  SIPs  that 
provide  for  a  15  percent  VOC  emissions 
reduction  by  November  15,  1996.  Most 
of  the  15  percent  SEPs  originally 
submitted  to  the  EPA  contained 
enhanced  I/M  programs  because  this 
program  achieves  more  VOC  emission 
reductions  than  most,  if  not  all  other, 
control  strategies.  However,  because 
most  States  experienced  substantial 
difficulties  wiffi  these  enhanced  I/M 
programs,  only  a  few  States  are 
currently  actually  testing  cars  using 
their  original  enhanced  I/M  protocols. 


In  September,  1995,  EPA  finalized 
revisions  to  its  enhanced  I/M  rule 
allowing  states  significant  flexibility  in 
designing  I/M  programs  appropriate  for 
their  needs  (60  FR  48029). 

Subsequently,  Congress  enacted  the 
NHSDA,  which  provides  States  with 
more  flexibility  in  determining  the 
design  of  enhanced  I/M  programs.  The 
substantial  amount  of  time  needed  by 
States  to  re-design  enhanced  I/M 
programs  in  accordance  with  the 
guidance  contained  within  the  NHSDA, 
secure  state  legislative  approval  when 
necessary,  and  set  up  the  infi’astructure 
to  perform  the  testing  program 
precluded  States  that  revise  their  I/M 
programs  fi'om  obtaining  emission 
reductions  from  such  revised  programs 
by  November  15, 1996. 

Given  the  heavy  reliance  by  many 
States  upon  enhanced  I/M  programs  to 
help  achieve  the  15  Percent  VOC 
emissions  reduction  required  under 
section  182(b)(1)  of  the  Act,  and  the 
recent  NHSDA  and  regulatory  changes 
regarding  enhanced  I/M  programs,  the 
EPA  recognized  that  it  was  no  longer 
possible  for  many  states  to  achieve  the 
portion  of  the  15  percent  reductions  that 
is  attributed  to  I/M  by  November  15, 

1996.  Under  these  circumstances, 
disapproval  of  the  15  percent  SIPs 
would  serve  no  purpose.  Consequently, 
under  certain  circumstances,  the  EPA 
will  propose  to  allow  States  that  pursue 
redesign  of  enhanced  I/M  programs  to 
receive  emission  reduction  credit  fi-om 
these  programs  within  their  15  Percent 
Plans,  even  though  the  emissions 
reductions  fi'om  the  I/M  program  will 
occur  after  November  15, 1996. 

Specifically,  the  EPA  will  propose 
approval  of  15  percent  SIPs  if  the 
emissions  reductions  from  the  revised, 
enhanced  I/M  programs,  as  well  as  from 
the  other  15  Percent  Plan  measures,  will 
achieve  the  15  Percent  target  level  as 
soon  after  November  15, 1996,  as 
practicable.  To  make  this  “as  soon  as 
practicable”  determination,  the  EPA 
must  determine  that  the  15  Percent  SIP 
contains  all  VOC  control  strategies  that 
are  practicable  for  the  nonattainment 
area  in  question  and  that  meaningfully 
accelerate  the  date  by  which  the  15% 
level  is  achieved.  EPA  does  not  believe 


that  measiures  meaningfully  accelerate 
the  15  Percent  date  if  they  provide  only 
an  insignificant  amount  of  reductions. 

G.  Acceptability  of  Texas  15  Percent 
Plans 

In  the  case  of  the  Dallas/Fort  Worth, 

El  Paso  and  Houston  areas,  Texas  has 
submitted  15  Percent  SIP  revisions  that 
demonstrate  they  achieve  the  necessary 
15  Percent  reductions  fiom  I/M  by  the 
end  of  1997.  The  Texas  I/M  program  is 
an  aimual  program  which  began  in 
Dallas/Fort  Worth  on  July  1, 1996,  and 
in  El  Paso  and  Houston  on  January  1 , 

1997.  Texas  submitted  15  Percent  SIPs 
for  Dallas/Fort  Worth,  El  Paso,  and 
Houston  that  included  creditable 
control  measures.  Emission  reductions 
resulting  fiom  the  implementation  of 
the  state  adopted  control  measures  in 
the  15  Percent  Plans  have  already 
occurred.  Texas  has  relied  on  reductions 
fiom  the  AIM  rule.  The  AIM  reductions 
are  expected  to  occur  by  January  1, 

1998.  Therefore,  the  EPA  believes  that 
these  plans  will  achieve  the  required 
reductions  by  January  1, 1998.  The  EPA 
believes  that  these  SEPs  contain 
measures,  including  I/M,  that  achieve 
the  required  reductions  as  soon  as 
practicable  for  these  nonattainment 
areas. 

The  EPA  has  examined  other 
potentially  available  SIP  measures  to 
determine  if  they  are  practicable  for  the 
Dallas/Fort  Worth,  El  Paso  and  Houston 
Areas  and  if  they  would  meaningfidly 
accelerate  the  date  by  which  these  areas 
reach  the  15  Percent  level  of  reductions. 
EPA  proposes  to  determine  that  the  SIPs 
for  the  Dallas/Fort  Worth,  El  Paso  and 
Houston  Areas  contain  the  appropriate 
measures.  For  the  Dallas/Fort  Worth,  El 
Paso  and  Houston  area  no  additional 
measures  were  identified  that  could  be 
implemented  to  meaningfully  accelerate 
the  date  by  which  the  15  Percent  target 
level  could  be  attained.  For  a  complete 
discussion  of  the  control  measures 
considered,  please  see  the  Technical 
Support  Document  for  this  action. 

Tables  3  through  5  summarize  the 
control  measures  and  the  associated 
emission  reductions  used  to  achieve  the 
15  Percent  targets. 


Table  3.— Summary  of  Emission  Reductions:  Dallas/Fort  Worth  (Tons/Day) 


Required  Reduction 


117.55 


Creditable  Reductions: 


RACT  Catch-up  . 

Stage  II  . 

Aircraft  Stage  III . 

Other  VOC  storage,  transport  . 

I/M,  FMVCP  Tier  I,  Reformulated  Gas 

Bakeries . . . . . 

Municipal  Landfills  . 


4.03 

18.19 

0.60 

0.05 

69.46 

0.12 

3.49 
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Table  3.— Summary  of  Emission  Reductions:  Dallas/Fort  Worth  (Tons/Day)— Continued 


Carswell  Fire  Training  Pit  Closure 

RE  Improvements  . . - 

Gas  Utility  Engines  . 

Reform  Off  Road  . 

TCMs  . . . 

Consumer/Commercial  Products  . 

Gasoline  Terminals . 

Fugitives  . 

Wood  Furniture . 

AIM  . . . 

Traffic  Markings . . . . 

High  Performance  Maintenance  .. 
Other  Special  Purpose  Coatings  . 

Total . . . 


1.20 

4.86 

7.76 
4.23 
6.94 
4.09 

2.17 
0.07 
1.35 

4.77 
0.56 
0.96 

1.18 


136.07 


Table  4.— Summary  Emission  Reductions:  El  Paso  (Tons/Day) 


Required  Reduction  . . . 

Creditable  Reductions; 

RACT  Catch-up  . . . 

Stage  II  . . . 

Aircraft  Stage  III . . . 

FMVCP  Tier  I,  I/M,  Low  RVP . 

Offset  Printing . . 

Vessel  Loading  . . . 

Fugitives  . . . . 

RE  Improvements . . 

Gas  Utility  Engines  . . 

TCMs  . . . 

Architectural  Coatings . 

Consumer/Commercial  Products 

Municipal  LarKffills  . 

Industrial  Wastewater . 

Bulk  Gasoline  Terminals . 

Outdoor  Burning  . 

Wood  Furniture . 

RVP  (off-road) . 

Traffic  Markings  . 

High  Performance  Maintenance 

Total . . . . . 


16.19 

0.71 

1.87 

0.02 

7.37 

0.56 

0.32 

1.13 

1.63 

0.88 

0.35 

0.80 

0.70 

0.21 

0.27 

0.77 

0.40 

0.04 

0.09 

0.09 

0.12 


18.32 


Table  5.— Summary  Emission  Reductions:  Houston/Galveston  (Tons/Day) 


Required  Reduction  . . 

Creditable  Reductions: 

RACT  Catch-up  . . . . . 

TSDF . 

Stage  II  . . 

General  Vent  Gas . 

Reform  Gas,  I/M,  Tier  I  FMVCP . 

Reform  (Off  Road)  . 

Vessel  Cleaning/Degassing . 

Stage  I  . 

SOCMI  Ret  &  Dist . . 

Fugitive  Controls . . . 

RE  Improvements . 

Gas  Utility  Engines  . i. 

TCMs  . 

Consumer/Commercial  Products . 

Marine  Vessel  loading  . 

Gasoline  Terminals . 

Wood  Coating . 

Bakeries . 

Architectural  Coatings . 

Industrial  Wastewater . 

Traffic  Markings . . 

Other  Special  Purpose  . 

High  Performance  Maintenance . 


213.27 

27.81 
13.48 
16.89 
13.97 
40.41 

5.30 

3.01 

6.26 

1.68 

46.03 

12.82 
8.47 
0.36 
4.44 

15.73 

3.36 

0.37 

0.22 

5.03 

8.56 

0.56 

1.24 

0.99 
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Table  5.— Summary  Emission  Reductions:  Houston/Galveston  (Tons/Day)— Continued 


Total 


237 


m.  Motor  Vehicle  Emissions  Budgets 

The  Clean  Air  Act,  section  176(c),  and 
the  transportation  conformity  rule 
require  the  states  to  establish  motor 
veUcle  emissions  budgets  (MVEB)  in 
any  control  strategy  SIP  that  is 
submitted  for  attainment  and 
maintenance  of  the  National  Ambient 
Air  Quality  Standards.  These  budgets 
will  be  used  to  determine  if  future 
transportation  plans  conform  with  State 
air  quality  plans.  The  budget  for  each 
area  has  been  calculated  by  projecting 
the  1996  Motor  Vehicle  emissions  and 
subtracting  the  emission  reductions 
horn  planned  emission  control 
programs.  The  State  of  Texas  has 
established  a  MVEB  for  VOC  for  Dallas/ 
Fort  Worth,  El  Paso,  and  Houston.  The 
EPA  is  proposing  to  give  conditional 
interim  approval  of  the  follovdng 
MVEB: 


Table  6.— 1996  VOC  Motor 
Vehicle  Emissions  Budgets 


Area 

VOC 
(Tons  per 
Day) 

Dallas/Fort  Worth . 

El  Paso  . .- . 

Houston . 

165.49 

21.63 

152.12 

IV.  Contingency  Measures 

Ozone  areas  classified  as  moderate  or 
above  must  include  in  their  submittals, 
under  section  172(c)(9)  of  the  Act, 
contingency  measures  to  be 
implemented  if  Reasonable  Further 
Progress  (RFP)  is  not  achieved  or  if  the 
standard  is  not  attained  by  the 
applicable  date.  The  General  Preamble 
to  Title  I,  (57  FR  13498)  states  that  the 
contingency  measures  should,  at  a 
minimum,  ensure  that  an  appropriate 
level  of  emissions  reduction  progress 
continues  to  be  made  if  attainment  or 
RFP  is  not  achieved  and  additional 
planning  by  the  State  is  needed. 
Therefore,  the  EPA  interprets  the  Act  to 
require  States  with  moderate  and  above 
ozone  nonattainment  areas  to  include 
sufficient  contingency  measures  in  the 
November  1993  submittal,  so  that  upon 


implementation  of  such  measures, 
additional  emissions  reductions  of  up  to 
three  percent  of  the  adjusted  base  year 
inventory  (or  a  lesser  percentage  that 
will  make  up  the  identified  shortfall) 
would  be  achieved  in  the  year  after  the 
failure  has  been  identified.  States  must 
show  that  their  contingency  measures 
can  be  implemented  with  minimal 
further  action  on  their  part  and  with  no 
additional  rulemaking  actions  such  as 
public  hearings  or  legislative  review  . 

Analysis  of  Specific  Contingency 
Measures 

The  following  is  a  discussion  of  each 
of  the  contingency  measures  that  have 
been  included  in  the  SIP  submittals  and 
an  analysis  of  their  acceptableness. 

Degassing  or  Qeaning  of  Vessels 

This  measure  was  adopted  as  part  of 
the  15  Percent  Plans  for  the  Houston 
area.  It  was  also  adopted  as  a 
contingency  measure  in  the  El  Paso  and 
Dallas/Fort  Worth  areas.  The  EPA 
believes  the  reductions  that  have  been 
projected  if  this  measure  is  needed  as  a 
contingency  measure  are  appropriate. 

Dry  Cleaning  Naphtha 

This  measure  adopted  at  30  TAG 
115.552  as  a  contingency  measure 
would  call  for  control  of  dry  cleaners 
that  use  petroleum  naphtha.  This  rule 
was  adopted  as  a  contingency  measure 
in  the  Dallas/Fort  Worth,  El  Paso,  and 
Houston  areas.  The  EPA  has  evaluated 
this  measure  and  believes  that  it  will 
achieve  the  projected  reductions  in  the 
event  it  must  be  implemented. 

Offset  Printing 

Regulation  of  emissions  from  offset 
printing  was  adopted  as  a  15  Percent 
Plan  measure  in  the  El  Paso  area.  It  was 
also  adopted  as  a  contingency  measiire 
in  the  Houston  and  Dallas/Fort  Worth 
areas.  The  EPA  believes  that  the 
emission  reductions  that  have  been 
projected  if  it  is  necessary  to  implement 
these  rules  are  appropriate. 

Commercial  Bakeries 

Texas  adopted  control  measures  for 
major  source  bakeries  in  Dallas/Fort 


Worth  and  Houston  as  part  of  the  15 
Percent  Plans.  Texas  also  adopted  for 
Dallas  and  El  Paso,  a  contingency 
measiiie  for  minor  source  bakeries  to  be 
controlled  in  the  event  a  milestone 
demonstration  or  attainment  date  is 
missed.  The  EPA  believes  the 
reductions  that  are  projected  if  these 
rules  are  implemented  are  appropriate. 

Transportation  Control  Measures  (TCM) 

In  Dallas/Fort  Worth  and  El  Paso, 
Texas  has  projected  that-additional 
emission  reactions  will  come  firom 
transportation  control  measures  that 
will  be  implemented  in  the  1997  time 
frame.  TC^  are  measures  such  as  High 
Occupancy  Vehicle  lanes  that  reduce 
emissions  by  modifying  the 
transportation  system.  The  EPA  believes 
the  projected  emission  reductions  have 
been  quantified  appropriately. 

Gas  Utility  Engines 

In  all  three  areas,  Texas  has  projected 
emission  reductions  that  will  occur 
firom  the  small  engine  rule  in  the  year 
following  the  required  milestone 
demonstration  or  1997.  The  EPA 
believes  that  these  reductions  have  been 
quantified  appropriately. 

Vehicle  Inspection  and  Maintenance 
and  Tier  I 

All  of  the  contingency  plans  rely  to 
some  extent  on  reductions  fiom  the 
inspection  and  maintenance  program. 

As  discussed  previously,  the  planned  1/ 
M  reductions  are  not  expected  to  occur 
until  the  end  of  1997.  Additional 
reductions  firam  I/M  cannot  be  expected ' 
to  occur  in  the  time  frame  envisioned 
for  contingency  measures.  Therefore, 
these  reductions  cannot  be  credited 
toward  the  contingency  measures. 

However,  reductions  in  excess  of  the 
15  percent  plans  and  requirements 
achieved  fiom  measures  enumerated 
above  are  sufficient  to  ensure  that  the 
contingency  measure  target  of  three 
percent  is  met.  If  Texas  has  to 
implement  these  measures  for 
contingency  purposes  or  for  future  plans 
then  the  State  will  have  one  year  to 
backfill  the  contingency  plan. 


Table  7.— Summary  of  Acceptable  Contingency  Measures:  Dallas/Fort  Worth  (Tons/Day) 


Required  Contingency  . 

Creditable  Contingency  Reductions: 

Vessel  Cleaning . 

Dry  Cleaning  Naphtha  . 

Offset  Printing . . 

Commercial  Bakeries . 


16.46 

0.18 

2.22 

0.85 

0.15 
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Table  7.— Summary  of  Acceptable  Contingency  Measures:  Dallas/Fort  Worth  (Tons/Day)— Continued 


TCMs  . 

Gas  Utility  Engines  1997  . 

Excess  reductions  from  1 5  Percent  measures 

Total . . . 


2.03 

0.73 

18.52 


24.68 


Table  8.— Summary  of  Contingency  Measure  Reductions:  El  Paso  (tons/day) 


Required  Contingency  . 

Creditable  Contingency  Reductions: 

Vessel  Cleaning . 

Dry  Cleaning  Naphtha . 

Commercial  Bakeries . 

TCMs  . 

Gas  Utility  Engines  1997  . 

Excess  r^uctions  from  15  percent  measures 

Total . 


2.08 

0.09 

0.30 

0.05 

0.53 

0.08 

2.13 


Table  9.— Summary  of  Contingency  Measure  Reductions:  Houston/Galveston  (tons/day) 


Required  Contingency  . 

Creditable  Contingency  Reductions: 

Municipal  Landfills  . 

Dry  Cleaning-Naphtha  . 

Offset  Printing . 

Gas  Utility  Engines  1997  . . . . . 

Excess  Reductions  from  15%  measures 

Total . 


29.26 

3.99 

1.88 

2.20 

0.76 

23.73 


32.56 


V.  Rulemaking  Action 

The  EPA  has  evaluated  the  Emissions 
Inventory,  15  Percent  Plans  and 
contingency  measures  submitted  as  part 
of  the  August  23, 1996  SIP  revision  for 
Texas.  The  EPA  has  also  reviewed  the 
MVEB  associated  with  these  15%  plans. 
The  EPA  proposes  to  give  full  approval 
of  the  revisions  to  the  1990  base  year 
inventory  for  Dallas/Fort  Worth,  El  Paso 
and  Houston/Galveston  Areas.  The  EPA 
•proposes  to  give  Conditional  Interim 
approval  of  the  15  Percent  Plans  and 
associated  MVEB  for  the  three  areas. 
Finally,  the  EPA  proposes  to  give  full 
approval  of  the  contingency  plans  for 
these  three  areas. 

The  15  Percent  Plans  for  the  three 
areas  can  only  receive  a  conditional 
interim  approval  because  the  plans  all 
rely  in  part  on  emission  reductions  from 
the  revised  I/M  program.  The  EPA 
proposed  conditional  interim  approval 
of  the  I/M  program  for  the  three  areas  on 
October  3. 1996.  Therefore,  the  15 
Percent  Plans  can  only  receive 
conditional  interim  approval. 

Interim  Approval 

The  NHSDA  allows  States  to  make  a 
“good  faith”  estimate  of  the  reductions 
that  will  be  achieved  by  the  I/M 
program.  The  I/M  program  can  be  given 
interim  approval  during  an  18  month 
period  during  which  the  program  is 


evaluated  to  validate  the  “good  faith” 
estimate.  At  the  end  of  the  18-month 
interim  period,  the  interim  approval 
status  for  the  I/M  program  will 
automatically  lapse  pursuemt  to  the 
NHSDA.  It  is  expected  that  the  State 
will,  at  that  time,  be  able  to  make  a 
demonstration  of  the  program’s 
effectiveness  using  an  appropriate 
evaluation  criteria.  If  the  State  fails  to 
provide  a  demonstration  of  the 
program’s  effectiveness  to  EPA  within 
18  months  of  the  final  interim  I/M 
rulemaking,  the  interim  approval  will 
lapse,  and  EPA  will  be  forced  to 
disapprove  the  State’s  permanent  I/M 
SIP  revision.  An  I/M  disapproval  will 
result  in  a  15  Percent  Plan  disapproval 
unless  substitute  emission  reductions 
are  submitted.  Information  from  the  I/M 
program  evaluation  showing  the 
program  achieves  a  lesser  amount  of 
reductions  than  originally  projected  will 
be  used  in  the  final  action  on  the  15 
Percent  Plans.  Further  discussion  of  the 
requirements  for  final  approval  of  the 
I/M  program  are  discussed  in  the 
October  3, 1996,  Federal  Register  (61  FR 
51651). 

Conditional  Approval 

The  EPA  is  proposing  a  conditional 
approval  of  the  15  Percent  Plans 
contingent  upon  the  State  meeting  the 
conditions  outlined  in  the  proposed  I/M 


conditional  approval.  These  include  the 
State  obtaining  the  appropriate 
legislative  authority  as  needed  to 
implement  the  program  outlined  in  the 
Governor’s  Executive  Order.  The  EPA 
proposes  that  if  the  State  fails  to  obtain 
the  needed  additional  legal  authority 
within  12  months  of  final  conditional 
interim  approval  of  the  15  Percent 
Plans,  the  15  Percent  Plan  approval  will 
convert  to  a  disapproval  after  a  letter  is 
sent  notifying  the  State  of  the 
conversion  to  disapproval. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

VI.  Administrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

This  action  has  been  classified  as  a  • 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  emd 
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Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  sm^l  entities.  See  5  U.S.C. 
603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Conditional  approvals  of  SIP 
submittals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  I  certify 
that  it  does  not  have  a  significant  impact 
on  any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  imder  the  Act,  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds.  See 
Union  Electric  Co.  v.  U.S.  EPA,  427  U.S. 
246,  255-66  (1976);  42  U.S.C. 

7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k),  based  on  the  State’s 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  State 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  State 
submittal  does  not  affect  its  State- 
enforceability.  Moreover,  EPA’s 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement. 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  substitute  a  new  Federal 
requirement. 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 


EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
inmacted  by  the  rule. 

The  EPA  has  determined  that  the 
conditional  approval  action  proposed 
does  not  include  a  Federal  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  preexisting  requirements 
imder  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  loc^,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference,  Intergovenunental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  1, 1997. 

Jerry  Clifibrd, 

Acting  Regional  Administrator. 

[FR  Doc.  97-18244  Filed  7-10-97;  8:45  am) 
BILUNQ  CODE  6660-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  260,  261.  and  273 

[SWH-FRL-5856-6] 

Hazardous  Waste  Management 
System;  Modification  of  the  Hazardous 
Waste  Program:  Mercury-Containing 
Lamps 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  data  availability. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  making  available  to  the 
public  a  study  containing  information 
relating  to  its  Proposed  Rule  addressing 
the  management  of  mercury-containing 
lamps  under  the  Resource  Conservation 
and  Recovery  Act  Subtitle  C  hazardous 
waste  management  system  published  in 
the  Federal  Register  on  July  27, 1994, 

59  FR  39288.  The  study  consists  of  an 
electronic  model  and  report  that 
provides  an  assessment  of  mercury 
emissions  from  the  management  of 
mercury-containing  lamps  under 
different  approaches,  including  two  that 
were  discussed  in  the  Proposed  Rule:  A 


conditional  exclusion  from  hazardous 
waste  regulations  and  adding  lamps  to 
Univers^  Waste  regulations  (May  11, 
1995,  60  FR  25542).  Readers  should 
note  that  only  comments  about  the 
study  discussed  in  this  Notice  of  Data 
Availability  will  be  considered  by  the 
Agency  during  this  comment  period. 

The  Agency  is  not  reopening  ffie 
comment  period  for  the  July  27, 1994 
proposed  rule  through  thus  Notice  of 
Data  Availability. 

OATES:  Comments  on  the  study  will  be 
accepted  through  August  25, 1997. 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
conunents  referencing  docket  number 
F-97-FLEA-FFFFF  to:  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HQ),  401  M  Street,  SW.,  Washington, 

EX^  20460.  Hand  deliveries  of  comments 
should  be  made  to  the  Arlington,  VA, 
address  listed  below.  Comments  may 
also  be  submitted  electronically  by 
sending  electronic  mail  throu^  the 
Internet  to:  rcra- 

docket@epamail.epa.gov.  Comments  in 
electronic  format  should  also  be 
identified  by  the  docket  number  F-97- 
FLEA-FFFFF.  All  electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  If 
comments  are  not  submitted 
electronically,  EPA  is  asking 
prospective  commenters  to  voluntarily 
submit  one  additional  copy  of  their 
comments  on  labeled  personal  computer 
diskettes  in  ASCII  (TEXT)  format  or  a 
common  word  processing  format  that 
can  be  converted  to  ASCII  (TEXT).  It  is 
essential  to  specify  on  the  disk  label  the 
word  processing  software  and  version/ 
edition  as  well  as  the  commenter’s 
name.  This  will  allow  EPA  to  convert 
the  comments  into  one  of  the  word 
processing  formats  utilized  by  the 
Agency.  Please  use  mailing  envelopes 
designed  to  physically  protect  the 
submitted  diskettes.  ^A  emphasizes 
that  submission  of  comments  on 
diskettes  is  not  mandatory,  nor  will  it 
result  in  any  advantage  or  disadvantage 
to  any  commenter. 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer,  Office  of  Solid  Waste 
(5305W),  U.S.  EPA.  401  M  Street.  SW.. 
Washington,  DC  20460. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC), 
located  at  Crystal  Gateway  I,  First  Floor, 
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1235  Jefferson  Davis  Highway, 

Arlington,  VA  22202.  The  RIC  is  open 
from  9  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  federal  holidays.  To 
review  docket  materials,  it  is 
recommended  that  the  public  make  an 
appointment  by  calling  (703)  603-9230. 
The  public  may  copy  a  maximum  of  100 
pages  from  any  regulatory  docket  at  no 
charge.  Additional  copies  cost  $0.15/ 
page.  Ck)pies  of  the  electronic  emissions 
model  on  compact  disk  will  be  available 
from  the  docket  at  no  charge. 

In  addition  to  being  available  for 
public  viewing  in  the  docket,  the 
electronic  model  and  report  discussed 
in  this  Notice  will  also  be  available  in 
electronic  format  on  the  Internet.  Access 
to  documents  on  the  Internet  will  begin 
in  mid-July  1997.  Follow  these 
instructions  to  access  these  documents. 

WWW:  http;//www.epa.gov/ 
epaoswer/hazwaste/id 

FTP:  ftp.epa/gov 

Login:  anonymous 

Password:  your  Internet  address 

Files  are  located  in  /pub/gopher/ 
OSWRCRA. 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly,  EPA 
will  transfer  ^1  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  at  the 
address  in  ADDRESSES  at  the  beginning 
of  this  dociunent. 

EPA  responses  to  comments,  whether 
the  comments  are  written  or  electronic, 
will  be  in  a  notice  in  the  Federal 
Register  or  in  a  response  to  comments 
document  placed  in  the  official  record 
for  this  rulemaking.  EPA  will  not 
immediately  reply  to  commenters 
electronically  other  than  to  seek 
clarification  of  electronic  comments  that 
may  be  garbled  in  transmission  or 
during  conversion  to  paper  form,  as 
discussed  above. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  or  to  order  paper 
copies  of  this  Federal  Register 
document,  call  the  RCRA  Hotline. 
Callers  within  the  Washington,  D.C. 
Metropolitan 'Area  must  dial  703—412- 
9810  or  TDD  703-412-3323  (hearing 
impaired).  Long  distance  callers  may 
call  1-800-424-9346  or  TDD  1-800- 
553-7672.  The  RCRA  Hotline  is  open 
Monday-Friday,  9:00  a.m  to  6:00  p.m.. 
Eastern  Standard  Time.  For  other 
information  on  this  notice,  contact  Mr. 
Lyn  Luben  (5307W),  Office  of  Solid 
Waste,  401  M  St.  SW.,  Washington,  DC 
20460,  phone  703-308-0508. 

A  telephone  line  and  electronic 
address  specifically  dedicated  to 


technical  support  for  the  Mercury 
Emissions  electronic  model  have  been 
established  for  the  public  comment 
period.  For  technical  assistance  on  any 
aspect  of  the  Mercury  Emissions 
electronic  model,  call  1-888-272-8729. 
Requests  for  assistance  may  also  be 
submitted  electronically  to 
mercurymodel@icfkaiser.com  or  may  be 
faxed  to  703-934-3740. 

SUPPLEMENTARY  INFORMATION:  On  July 
27, 1994,  the  Enviromnental  Protection 
Agency  issued  a  proposed  rule(59  FR 
39288)  proposing  two  alternative 
approaches  for  the  management  of 
mercury-containing  lamps. 

The  amount  of  mercury  released  into 
the  environment  from  spent  fluorescent 
lamps  was  a  key  uncertainty  identified 
in  the  1994  proposed  rule.  Since  the 
proposal,  the  Agency  has  continued  to 
collect  and  analyze  information  from 
other  sources  on  mercury  emissions 
frcm  the  management  of  spent 
fluorescent  lamps.  Part  of  this  ongoing 
effort  included  development  of  the 
Mercury  Emissions  study.  This  Notice 
annoimces  the  availability  of  this 
additional  information  and  the  mercury 
emissions  study. 

The  purpose  of  the  mercury  emissions 
study  is  to  provide  a  supplementary  tool 
for  the  assessment  of  amounts  and 
sources  of  mercury  emissions 
potentially  produced  under  alternative 
management  scenarios  for  spent 
fluorescent  lamps.  The  study  examines 
three  basic  elements  in  the  assessment 
of  mercury  emissions  associated  with 
the  disposal  of  spent  fluorescent  lamps: 
merciuy  input  into  the  waste 
management  system,  mercury  emissions 
from  ffie  management  of  spent  lamps, 
and  mercury  emissions  avoided  due  to 
the  installation  of  energy  efficiency 
lighting  and  the  corresponding 
reduction  in  power  generation 
requirements. 

The  study  is  considered  by  EPA  to  be 
a  qualitative  study  based  partly  on 
quantitative  analyses.  It  is  considered 
qualitative  by  EPA  due  to  limitations  of 
the  data.  The  study  should  be  used  in 
combination  with  available  scientific 
knowledge  to  help  evaluate  primary  and 
secondary  mercury  emissions 
potentially  associated  with  the 
management  of  spent  lamps. 

EPA  believes  the  following 
observations  may  be  derived  from  the 
study  results.  First,  mercury  emissions 
from  municipal  waste  combustors  are  a 
major  source  of  mercury  emissions  from 
lamps.  Second,  mercury  emissions  from 
lamps  broken  prior  to  recycling  or 
disposal  are  a  significant  contributor  to 
lamp  mercury  emissions.  These  two 
observations  are  derived  firam  Table  3- 


2  in  the  report.  Finally,  as  detailed  in 
Table  3—4,  energy  savings  from  the  use 
of  fluorescent  lamps  and  the  resultant 
decrease  in  mercury  emissions  from 
coal-fired  utility  boilers  appear  to  be 
independent  of  spent  lamp  management 
approach. 

Data  Available  For  Review  and 
Comment 

The  Agency  requests  comment  on  the 
study  described  in  this  notice. 
Supporting  documents  used  in  the 
development  of  the  study  are  listed 
below.  Copies  of  reports  and  these 
supporting  documents  are  available  for 
inspection  in  the  docket  for  this  Notice. 

1.  Hinkley,  William  M.,  Bureau  of 
Solid  and  Hazardous  Waste 
Management,  Department  of 
Environmental  Protection,  State  of 
Florida,  Comments  on  EPA’s  Proposed 
Rule:  Modification  of  the  Hazardous 
Waste  Program;  Mercury  Containing 
Lamps,  November  23, 1994. 

2.  Howley,  Joseph,  CE  Lighting:  Letter 
to  Ms.  Kristina  Meson  and  Ms.  Yvette 
Hopkins  of  the  U.S.  Enviromnental 
Protection  Agency,  August  20, 1996. 

3.  McGaughey,  James  F.,  et  al.  Eastern 
Research  Group,  fric.  Mercury  and  Other 
Metals  Testing  at  the  GSF  Energy  Inc. 
Landfill  Gas  Recovery  Plant  at  the  Fresh 
Kills  Landfill;  Final  Report,  January 
1997. 

4.  National  Electrical  Manufacturers 
Association,  Environmental  Risk 
Analysis:  Spent  Mercury-Containing 
Lamps,  A  Summary  of  Current  Studies, 
(second  edition)  February  20, 1995. 

5.  National  Electrical  Manufacturers 
Association,  Environmental  Risk 
Analysis:  Spent  Mercury-Containing 
Lamps,  A  Summary  of  Current  Studies, 
(third  edition)  March  18, 1996. 

6.  State  of  California — Department  of 
Toxic  Substances  Control,  letter 
submitted  to  Alec  McBride  of  EPA, 
March  9, 1993. 

7.  State  of  Florida — Florida 
Department  of  Environmental 
Protection,  Managing  Spent  Fluorescent 
and  High  Intensity  Discharge  (HID) 
Lamps,  July  1996. 

8.  State  of  Florida,  Florida 
Department  of  Environmental 
Protection,  1995  Florida  Mercury- 
Containing  Lamp  Recycling  &  1996 
Florida  Mercury-Containing  Lamp 
Recycling,  May  20, 1997. 

9.  State  of  Minnesota — ^Minnesota 
Pollution  Control  Agency,  FAX 
submitted  to  Yvette  Hopkins  of  EPA, 
August  23, 1996. 

10.  State  of  Wisconsin — Department 
of  Natural  Resources,  Letter  sent  to 
David  Layland  of  EPA,  February  26, 
1993. 
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11.  Sylvania  Corporation:  Meeting 
notes  and  follow-up  letter.  Meeting 
between  Ms.  Kristina  Meson,  EPA 
technical  staff,  and  personnel  from 
Sylvania  Corporation,  August  21, 1996. 
Sylvania  follow-up  comments  presented 
in  letter  dated  September  18, 1996.  ^ 

12.  TetraTech  Inc.  and  Frontier 
Geosciences  Inc.,  Information  on  Fate  of 
Mercury  From  Mercury-Containing  ‘ 
Lamps  Disposed  in  Landfills,  November 

1994. 

13.  Truesdale,  Robert  S.,  et  al.,  , 

Research  Triangle  Institute,  j  t 

Management  of  Used  Fluorescent 
Lamps:  Preliminary  Risk  Assessment, 
(RTI  Project  No.  94U-5400-010), 
October  1992  (Revised  May  14, 1993). 

14.  United  States  Department  of 
Commerce,  Economics  and  Statistics 
Administration,  Bureau  of  the  Census, 
Current  Industry  Reports — Electric 
Lamps,  Summary  for  1992,  MQ36B(92)- 
5,  September  1993. 

15.  United  States  Department  of 
Commerce,  Economics  and  Statistics 
Administration,  Bureau  of  the  Census, 
Current  Industry  Reports — Electric 
Lamps,  Summary  for  1993,  (in: 
Commerce  News)  MQ36B(94)-1, 
November  1994. 

16.  United  States  Department  of 
Commerce,  Economics  and  Statistics 
Administration,  Bureau  of  the  Census, 
Current  Industry  Reports — Electric 
Lamps,  Summary  for  1994,  (in: 
Commerce  News)  MQ36B(94)-1,  July 

1995. 

17.  United  States  Department  of 
Energy,  Energy  Information 
Administration,  Commercial  Buildings 
Energy  Consumption  and 
Expenditures — 1992,  DOE/EIA- 
0318(92),  April  1995. 

18.  United  States  Department  of 
Energy,  Energy  Information 


Administration,  Commercial  Buildings 
Characteristics — 1992,  DOE/EIA- 
0246(92),  Anril  1994.  , 

19.  United  States  Department  of 

Energy,  Energy  Information 
Administration.  Electric  Power  Annual 
1995 — Generating  Capability,  Net 
Generation,  Fossil  Fuel  Statistics 
(consumption-stocks-receipts-costs), . 
Estimated  Retail  Sales/Revenue,  Volume 
I  (DOE/EIA-0348(95),  July  1996.  ' 

20.  United  States  Environmental  - 
Protection  Agency,  Mercury  Study, 
Report  To  Congress:  SAB  Review  Draft. 
EPA-452/R-9&-001.  June  1996. ' 

21.  United  States  Environmental 
Protection  Agency,  Office  of  Air  and ' 
Radiation,  Lighting  Upgrade 
Technologies,  EPA  430-B-95-008, 
February  1997. 

22.  United  States  Environmental 
Protection  Agency,  Office  of  Air  and  . 
Radiation,  EPA  Green  Lights,  FAXes 
firom  Geoffivy  Brown  to  Gary  Ballard. 
October  23, 1995  «md  October  25, 1995. 

23.  United  States  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Plaiming  and  Standards,  Control 
Technology  Center,  Evaluation  of  . 
Mercury  Emissions  From  Fluorescent 
Lamp  Crushing.  EPA-453/D-94-018. 
February  1994. 

24.  United  States  Environmental 
Protection  Agency,  Standards  of 
Performance  for  Municipal  Waste 
Combustors — Direct  Final  Rule,  Federal 
Register,  VoL  60,  No.  243,  Tuesday, 
December  19, 1995.  25.  Waltisky,  Paul, 
Phillips  Lighting  Company:  Letter  to 
Ms.  Kristina  Meson,  Environmental 
Protection  Agency.  September  30, 1996. 

Dated:  July  3, 1997. 

Elizabeth  Cotsworth, 

Acting  Director,  Office  of  Solid  Waste. 

[FR  Doc.  97-18246  Filed  7-10-97;  8:45  am] 
BILUNG  CODE  6560-6(M> 


DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  245  and  252 

[DFARS  Case  92-0024] 

Defense  Federal  Acquisition 
Regulation  Supplement; 
Demilitarization 

agency:  Department  of  Defense  (DoD). 

ACTION:  Proposed  mle;  extension  of 
comment  period.’  ’ 


SUMMARY:  This  extends  the  public 
comment  period  for  the  proposed  rule 
concerning  Demilitarization  that  the 
Department  of  Defense  published  on 
June  5. 1997  (62  FR  30832).  The  end  of 
the  comment  period  is  extended  from 
August  4, 1997  to  August  15, 1997. 

DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before 
August  15, 1997,  to  be  considered  in  the 
formulation  of  a  final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense  , 
Acquisition  Regulations  Council,  Attn: 
Mr.  Rick  Layser,  PDUSD(A&T)DP(DAR), 
IMD  3D139,  3062  Defense  Pentagon, 
Washington,  DC  20301-3062.  Telefax 
number  (703)  602-0350.  Please  cite 
DFARS  Case  92-D024  in  all 
correspondence  related  to  this  issue. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Layser,  (703)  602-0131. 

Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

[FR  Doc.  97-18219  Filed  7-10-97;  8:45  am] 
BILUNG  CODE  50(XM)4-M 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
~  statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  97-049-1] 

Notice  of  Request  for  Extension  of  a 
Currentiy  Approved  Information 
Coilection 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Approved  information 
collection  extension;  comment  request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service’s  intention  to 
request  an  extension  of  a  currently 
approved  information  collection  in 
support  of  the  National  Poultry 
Improvement  Plan. 

DATES:  Comments  on  this  notice  must  be 
received  by  September  9, 1997  to  be 
assured  of  consideration. 

ADDRESSES:  Send  comments  regarding 
the  accuracy  of  burden  estimate,  ways  to 
minimize  the  burden  (such  as  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology),  or  any  other  aspect  of  this 
collection  of  information  to:  Docket  No. 
97-049-1,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  suite  3C03, 
4700  River  Road  Unit  118,  Riverdale, 
MD  20737-1238.  Please  send  an  original 
and  three  copies,  and  state  that  your 
comments  refer  to  Docket  97-049-1. 
Comments  received  may  be  inspected  at 
USDA,  room  1141,  South  Building,  14th 
Street  and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30.p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION:  For 
information  regarding  the  National 
Poultry  Improvement  Plan,  contact  Mr. 


Andrew  Rhorer,  National  Poultry 
Improvement  Plan  Coordinator, 
Operational  Support,  VS,  APHIS,  1500 
Klondike  Road,  Suite  A-102,  Conyers, 
GA  30207,  (770)  922-3496.  For  copies  of 
more  detailed  information  on  the 
information  collection,  contact  Ms. 
Celeste  Sickles,  Agency  Support  Service 
Specialist,  at  (301)  734-7477. 

SUPPLEMENTARY  INFORMATION: 

Title:  National  Poultry  Improvement 
Plan. 

OMB  Number:  0579-0007, 

Expiration  Date  of  Approval: 
November  30, 1997. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  National  Poultry 
Improvement  Plan  (NPIP)  is  a  volimtary 
Federal-State  cooperative  program  for 
the  improvement  of  poultry  breeding 
flocks  and  products  through  disease 
control  techniques.  The  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
of  the  U.S.  Department  of  Agriculture  is 
responsible  for  administering  the  NPIP, 
the  primary  purpose  of  which  is  to 
protect  the  healdi  of  the  U.S.  poultry 
population. 

Administering  the  NPIP  requires  us  to 
engage  in  a  number  of  information 
collection  activities,  which  are 
described  below.  We  are  asking  the 
Office  of  Management  and  Budget 
(OMB)  to  approve  the  continued  use  of 
these  information  collection  activities, 
which  are  critical  to  our  ability  to 
prevent  the  spread  of  contagious  poultry 
diseases  within  the  United  States. 

Flock  Selecting  and  Testing  Report  (VS 
Form  9-2) 

This  form  is  used  by  authorized 
agents  £md  State  inspectors  when 
breeding  flocks  are  selected  and  tested. 
The  form  provides  space  for  the  number 
of  birds  tested  and  the  results  of  the  test. 
This  form  also  identifies  a  given  flock  as 
to  owner,  hatchery  affiliation,  stock, 
type,  purpose,  classification,  and  most 
importantly,  flock  location.  Since  most 
of  the  floc^  are  supply  flocks  for  the 
same  hatchery,  it  is  extremely  important 
to  know  the  location  of  the  flock.  The 
information  on  this  form  is  of  critical 
importance  when  an  investigation  must 
be  conducted  to  determine  the  source  of 
a  hatchery-disseminated  or  egg- 
transmitted  disease. 


Report  of  Sales  of  Hatching  Eggs, 

Chicks,  and  Poults  (VS  Form  9-3) 

NPIP  participants  use  this  form  to 
record  any  interstate  sales  of  their 
hatching  eggs,  chicks,  and  poults.  This 
document  is  used  by  both  APHIS  and 
the  receiving  State  to  monitor  the 
movements  of  these  items.  This  form 
also  serves  as  a  vital  investigative  aid 
when  APHIS  is  attempting  to  track 
down  the  source  of  a  poultry  disease. 
These  records  must  be  maintained  by 
producers  for  3  years. 

Sununary  of  Breeding  Flock 
Participation  (VS  Form  9-4) 

This  report  form,  which  is  completed 
by  State  animal  health  authorities, 
contains  a  summary  of  blood  testing 
work  and  of  flock  participation  by 
classes  and  breeding  status.  It  is 
distributed  to  official  State  agencies 
from  our  offices  at  the  end  of  the  testing 
year  in  June  and  must  be  returned  to  us 
in  July.  With  this  information,  we  can 
publish  our  Tables  on  Hatchery  and 
Flock  Participation,  which  serve  as  an 
important  tool  in  monitoring  the  health 
status  of  participating  flocks. 

Report  of  NPIP  Hatchery  Participation 
or  Change  (VS  Form  9-5) 

This  form  is  completed  by  the  official 
State  Agency  to  record  an  NPIP 
participant’s  decision  to  withdraw  fi-om 
the  program,  or  to  record  a  producer’s 
decision  to  join  the  program.  This 
document  is  also  used  to  record  a 
change  in  disease  program 
classification.  This  form  allows  us  to 
effectively  monitor  participation  in  the 
NPIP,  and  to  maintain  an  up-to-date  list 
of  program  participants,  their  addresses, 
and  other  important  information 
concerning  their  poultry  operations. 

Investigation  of  Salmonella  and 
Arizona  Isolations  (VS  Form  9-7) 

If  a  multi-State  disease  outbreak 
occurs,  the  NPIP  will  conduct  an 
investigation  and  share  the  resulting 
information  with  all  the  States  involved. 
VS  Form  9-7  is  one  of  the  tools  used  to 
complete  this  investigation;  it  provides 
the  investigating  State  agency  with  a 
uniform  method  of  compiling  and 
analyzing  information  that  can 
subsequently  be  used  to  study  trends, 
economic  importance,  and  other 
matters.  This  form  is  arranged  in 
sections  so  that  the  disease 
investigations  cem  be  completed  in 
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stages  by  different  inspectors, 
depending  upon  the  location  of  the 
flock,  hatchery,  and  breeding  flock.  The 
inspector  obtains  some  of  the  needed 
information  by  interviewing  the 
appropriate  poultry  producers.  When 
several  States  are  involved  in  a 
pullorum-typhoid  infection,  the 
completed  form  will  be  sent  to  each  of 
the  States  involved  so  that  all  of  them 
will  be  aware  of  the  investigation’s 
outcome. 

Sentinel  Birds  Banded  for  Identification 
Prior  to  Flock  Vaccination 

When  a  Federally  licensed 
Salmonella  enteritidis  bacterin  is  used 
to  vaccinate  a  flock,  350  birds  must 
remain  unvaccinated  so  that  they  can  be 
used  to  conduct  the  necessary 
serological  tests  for  Salmonella 
pullomm  and  Salmonella  gallinarum. 
These  test  birds  must  be  banded  so  that 
they  can  be  recognized  as  sentinel  birds. 
A  report  is  submitted  annually  to 
APHIS,  from  the  various  States,  with 
information  from  their  participants  and 
data  required  by  the  various  disease 
control  programs  of  the  NPIP. 

Request  for  Salmonella  Serotyping  fVS 
Form  10-3) 

This  is  a  National  Veterinary  Services 
Laboratory  (NVSL)  form  that  must  be 
completed  by  State  or  APHIS  personnel 
who  are  submitting  samples  for 
salmonella  serotyping.  If  samples  were 
sent  to  NVSL  without  this  form,  lab 
personnel  would  have  no  way  of 
identifying  any  given  sample  as  to  the 
flock  from  which  it  came,  or  even  the 
disease  for  which  the  sample  is  to  be 
tested. 

Printing  and  Mailing  Computerized 
Printouts 

These  printouts  are  constructed  by 
hatchery  operators  who  ship  large 
munbers  of  small  chick  orders  all  across 
the  United  States.  These  computerized 
lists  contain  all  the  information  found 
on  a  VS  9-3,  but  reduce  the  paperwork 
load  substantially  because  they  are 
computer  generated.  These  printouts  are 
sent  every  month  to  those  States  that 
request  them.  The  States  use  these 
printouts  to  monitor  the  number  of 
small  chicks  they  are  receiving. 

The  purpose  of  this  notice  is  to  solicit 
comments  ffom  the  public  (eis  well  as 
affected  agencies)  concerning  our 
information  collection.  We  need  this 
outside  input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 


(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  ^e  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies,  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  Bumen:  Public  reporting 
bmxlen  for  this  collection  of  information 
is  estimated  to  average  .165  hours  per 
re^onse. 

Respondents:  Flock  owners,  breeders, 
hatchery  operators,  and  State  veterinary 
medical  officers. 

Estimated  Number  of  Respondents: 
9,075. 

Estimated  Number  of  Responses  per 
Respondent:  5.139. 

Estimated  Total  Annual  Burden  on 
Respondents:  7,695  hours. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  DC,  this  7th  day  of 
July  1997. 

Craig  A.  Reed, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Sendee. 

[FR  Doc.  97-18204  Filed  7-10-97;  8:45  am) 
BtLUNG  CODE  3410-34-P 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  97-066-1] 

Genetically  Engineered  Virus  Resistant 
Plants;  Public  Meeting 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice  of  public  meeting. 

^MMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  will  hold  a  meeting 
to  disciiss  several  issues  related  to  the 
use  of  transgenes  from  plant  viruses  in 
the  development  of  genetically 
engineered  plants.  The  meeting  will  be 
operated  as  a  workshop,  and  we  request 
that  interested  persons  register  2  weeks 
before  the  meeting  date. 

DATES:  The  meeting  will  be  held  in 
Riverdale,  MD,  on  Tuesday,  August  5, 
1997,  from  8  a.m.  until  5  p.m. 
ADDRESSES:  The  meeting  will  be  held  in 
Training  Room  4  at  the  USDA  Center  at 


Riverside,  4700  River  Road,  Riverdale, 
MD. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  agenda  and  to 
register  for  the  meeting,  contact  Dr. 

James  White,  Biotechnology  and 
Scientific  Services,  PPQ,  APHIS,  Suite 
5B05,  4700  River  Road  Unit  147, 
Riverdale,  MD  20737-1236,  (301)  734- 
5940;  or  e-mail:  jwhite@aphis.usda.gov. 
Information  about  the  meeting  is  also 
available  on  the  Internet  at  the  APHIS 
World  Wide  Web  site:  http:// 
www.aphis.usda.gov/biotech. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
“Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,”  regulate, 
among  other  things,  the  introduction 
(importation,  interstate  movement,  or 
release  into  the  environment)  of 
organisms  and  products  altered  or 
produced  through  genetic  engineering 
that  are  plant  pests  or  that  there  is 
reason  to  believe  are  plant  pests.  Such 
genetically  engineered  organisms  and 
products  are  considered  “regulated 
articles.”  Before  introducing  a  regulated 
article,  a  person  is  required  under 
§  340.0  of  the  regulations  to  either  (1) 
notify  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  in 
accordance  with  §  340.3  or  (2)  obtain  a 
permit  in  accordance  with  §  340.4.  The 
regulations  in  §  340.6  provide  that  any 
person  may  submit  a  petition  to  APHIS 
seeking  a  determination  that  an  article 
should  not  be  regulated  imder  7  CFR 
part  340.  In  this  regard,  APHIS  believes 
it  appropriate  to  review  any  new 
scientific  issues  associated  with  the 
release  of  certain  genetically  engineered 
organisms  when  questions  arise 
concerning  the  use  of  such  organisms  in 
the  environment. 

To  provide  an  opportunity  for  a 
discussion  of  the  scientific  issues 
surrounding  the  development  of  certain 
virus  resistant  plants,  APHIS  has 
scheduled  a  workshop  to  be  held  in 
Riverdale,  MD,  on  August  5, 1997. 

Three  issues  will  be  addressed  in  the 
meeting. 

(1)  Some  plant  viruses  replicate  in  a 
limited  number  of  plant  cells.  If  a  plant 
is  engineered  to  be  resistant  using  one 
of  the  genes  fitim  these  viruses  and  the 
transgene  is  produced  in  all  the  plant 
cells,  does  this  raise  the  likelihood  of  a 
new  virus  appearing  via  recombination? 

(2)  The  next  generation  of  genetically 
engineered  virus  resistant  plants  may 
contain  several  transgenes  derived  from 
one  virus,  e.g.,  replicase  and  coat 
protein.  Does  the  presence  of  a  larger 
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proportion  of  the  genome  of  a  virus  in 
a  plant  raise  the  likelihood  of  a  new 
virus  appearing?  ’’ 

(3)  Most  scientific  discussions  of  the 
risks  associated  with  the  use  of 
transgenes  focus  on  transgenes  derived 
from  RNA  viruses.  Are  there  any 
additional  concerns  with  use  of 
transgenes  derived  from  single  stranded 
DNA  plant  viruses,  e.g.,  geminiviruses? 

APHIS  has  invited  a  group  of 
scientists  with  recognized  expertise  in 
viral  recombination  to  explore  these 
subject  areas.  The  public  is  invited  to 
attend  and  to  participate  in  the 
discussions.  We  expect  to  provide  a 
summary  of  the  discussions,  which  will 
be  made  available  on  the  APHIS  World 
Wide  web  site,  or  by  contacting  the 
individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

We  request  that  interested  persons 
submit  registrations,  which  should 
include  name,  address,  and  telephone 
number,  by  July  22, 1997,  to  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Done  in  Washington,  DC,  this  2nd  day  of 
July  1997. 

Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  97-18144  Filed  7-10-97;  8:45  am] 
BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

[3410-111 

Ramshom  Forest  Vegetation 
Rilanagement,  Shoshone  National 
Forest,  Fremont  County,  Wyoming 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Forest  will  prepare  an 
environmental  impact  statement  on  a 
proposal  to  manage  forest  vegetation  in 
the  upper  Brent  Creek  and  Tappen 
Creek  drainages  located  on  the  Wind 
River  District  of  the  Shoshone  National 
Forest  within  Fremont  County, 
Wyoming.  The  area  adopted  for  analysis 
in  the  EIS  corresponds  to  the  Ramshom 
Analysis  Area  delineated  in  the  1986 
Forest  Land  and  Resource  Management 
Plan. 

The  proposal  includes  the  use  of 
prescribed  fire,  timber  harvest, 
fuelwood  sales,  aspen  stand 
enhancement  measures,  and  other 
practices  designed  to  improve  the  long 
term  health  and  diversity  of  forest 
vegetation  throughout  the  analysis  area. 
Optimum  use  would  be  made  of  small 


timber  sales  for  the  benefit  of  local 
businesses  and  operators.  About  700 
acres  would  be  treated  in  the  forest’s 
suited  timber  base  to  partially  meet  the 
forest  health  and  diversity  objective. 
About  300  acres  would  be  treated  in  the 
forested  area  outside  the  suited  base  to 
assist  in  meeting  the  vegetation  health 
and  diversity  goal.  High  priority  for 
treatment  would  include  areas  where 
aspen  stands  are  in  danger  of  being  lost, 
where  there  is  a  high  degree  of  vtrildfire 
risk,  where  there  is  increased  mortality 
due  to  insect  and  disease  infestation  and 
in  large  stands  lacking  in  species  and 
structural  diversity. 

Approximately  two  miles  of  new  road 
construction  and  three  miles  of  road 
reconstruction  would  be  necessary  to 
access  the  suited  base  portion  of  the 
analysis  area.  The  proposal  includes 
closing  all  new  roads  and  existing 
closed  roads  opened  for  the  purpose  of 
this  project  following  completion  of  the 
project. 

The  scope  of  this  analysis  offers  the 
possibility  of  a  number  of  alternatives 
that  vary  the  mix  of  treatment  measures 
for  improving  forest  vegetation  health 
and  diversity  within  a  discrete  area. 

The  primary  underlying  purpose  for 
this  proposal  is  to  improve  the  health 
and  diversity  of  forest  vegetation  within 
the  Ramshom  analysis  area.  The  need 
for  doing  this  is  indicated  by  the 
imbalance  of  current  forest  conditions 
and  trends  with  respect  to  diversity 
standards  in  the  forest  plan,  and  by  the 
risks  associated  with  extensive  fuel 
buildups  and  insect  and  disease 
infestations.  THe  purpose  and  need 
focuses  on  the  forest  plan  goal  of: 
Improving  tree  age  class  and  species 
diversity  to  benefit  forest  health, 
recreation  experiences,  visual  quality, 
and  wildlife  habitat  (Forest  Plan  page 
III-8).  Forest  vegetation  diversity 
standards  to  be  exercised  in  meeting 
this  goal  are  found  in  Forest  Plan 
direction  on  pages  III-19  through  21. 

In  meeting  the  primary  goal,  a  number 
of  secondary  goals  are  addressed.  These 
include:  (1)  Managing  vegetation  types 
to  provide  multiple  benefits 
commensurate  with  land  capability  and  , 
resource  demand  (Forest  Plan  page  III- 
6);  (2)  Improve  the  health  and  vigor  of 
vegetation  types  outside  wilderness  and 
selected  types  in  wilderness  where 
necessary  (Forest  Plan  page  III-6;  (3) 
Integrate  vegetation  management  with 
resource  management  in  ^nctional 
areas  (Plan  page  III-7);  (4)  Adopt  visual 
quality  objectives  that  will  maintain  or- 
enhance  the  characteristic  landscapes  of 
the  Forest  (Plan  page  III-7);  (5)  Improve 
habitats  where  vegetation  conditions  are 
significantly  below  biological  potential 
(Plan  page  III-8);  (6)  Maintain  or 


improve  habitat  for  threatened  or 
endangered  species  (Plan  page  UI-8);  (7) 
Rehabilitate  lands  in  declining  and 
unsatisfactory  watershed  condition 
(Plan  page  111-9);  (8)  Reduce  the 
accumulation  of  natured  fuels  (Plan  page 
in-8);  (9)  Reduce  damages  by  insect,, 
disease,  and  other  Forest  pests  to 
acceptable  levels  through  integrated 
management  of  vegetation  (Plan  page 
III-IO);  (10)  Provide  timber  sales  of 
sufficient  quantity  and  quality  to  attract 
investment  by  the  timber  industry  to 
accomplish  desired  vegetation 
management  (Plan  page  111-8). 

In  order  to  achieve  the  primary  goal, 
in  the  Ramshom  area,  identified 
impacts  will  need  to  be  addressed 
through  mitigation  and  application  of 
forest  plan  standards  and  guidelines. 
This  includes  attention  to  cumulative 
impacts,  including  roads,  and  the  need 
to  meet  forest  plan  direction  for  “no  net 
increase”  in  roads  (Forest  Plan 
Allowable  Sale  Quantity  Record  of 
Decision,  pages  5-6,  and  Amendment 
No.  94-001).  The  area  analysis  being 
implemented  through  this  action  is 
supported  by  direction  to  take  an 
“ecosystem”  or  “landscape”  approach 
to  management  (Forest  Plan  Allowable 
Sale  Quantity  Record  of  Decision,  page 
5). 

The  decision  to  be  made  involves  the 
selection  of  an  appropriate  mix  of 
treatment  types  where  the  primary  goal 
is  improving  forest  health  and  diversity, 
and  where  consideration  is  made  within 
that  context  for  meeting  secondary  goals 
through  treatment  type,  timing,  and 
design.  The  decision  will  also  include 
other  specific  mitigation  measures 
where  needed  to  meet  resource  needs 
determined  through  the  analysis  of 
impacts.  The  area  analysis  could  surface 
the  necessity  for  making  a 
nonsignificant  amendment  to  the  forest 
plan,  and  the  decision  would  address 
whether  or  not  to  do  so.  A  significant 
forest  plan  amendment  is  beyond  the 
scope  of  this  analysis. 

The  Forest  Service  invites  comments 
and  suggestions  on  the  scope  of  the 
analysis  to  be  included  in  ^e  draft 
environmental  impact  statement  (DEIS). 
In  addition,  the  Forest  Service  gives 
notice  that  it  is  beginning  a  full 
environmental  analysis  and  decision¬ 
making  process  for  this  proposal  so  that 
interested  or  affected  people  may  know 
how  they  can  participate  in  the 
environmental  analysis  and  contribute 
to  the  final  decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  August  8, 1997. 

ADDRESSES:  Send  written  comments  to 
Bob  Rossman,  ID  Team  Leader,  Wind 
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River  Ranger  District,  P.O.  Box  186, 
Dubois,  Wyoming  82513. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Rossman,  Project  Interdisciplinary  Team 
Leader,  (307)  455-2466. 

Field  trip:  In  response  to  requests 
received  during  earlier  scoping,  a  field 
trip  to  the  proposed  project  area  was 
conducted  for  the  public  on  June  24, 
1997.  Materials  developed  for 
participants  are  available  upon  request. 
Informal  public  meetings  will  be 
scheduled  as  needed  throughout  the 
analysis  process. 

SUPPLEMENTARY  INFORMATION:  Over  the 
last  ten  years  there  has  been  a 
significant  amount  of  effort  devoted  to 
developing  a  consensus  on  conducting 
timber  hai^st  in  the  Brent  Creek  area. 
Public  comments  were  solicited  in  1987 
and  1991.  Many  comments  were 
received  from  concerned  citizens, 
environmental  groups,  and  other 
governmental  agencies  as  a  result  of 
these  scxiping  efforts.  Comments 
received  in  1991  woe  refined  into 
issues  by  a  Forest  Service 
Interdisciplinary  Team,  representatives 
of  other  agencies,  and  several 
individuals.  An  alternative  formulation 
process  was  beg\m  at  this  time,  but  was 
discontinued  due  to  concern  about 
violating  the  Federal  Advisory 
Committee  Act 

Scoping  of  a  timber  sale  proposal  was 
reinitiated  in  1997.  The  period  ended  on 
May  5, 1997.  An  Interdisciplinary  Team 
of  Forest  Service  resoiirce  specialists 
reviewed  comments  raised  during  this 
period. 

Based  in  part  on  these  comments,  on 
the  history  of  difficult  issues  in  the 
Brent  Creek  area,  and  on  the 
controversiality  of  proposed  timber 
sales,  the  district  ranger  reevaluated  the 
purpose  and  need  for  action  and 
concluded  that  an  environmental 
impact  statement  should  be  prepared. 
Although  scoping  is  reinitiated  through 
this  Notice  of  Intent,  most  comments 
received  diuing  earlier  scoping  efforts 
are  considered  applicable  and  will  be 
retained.  People  who  wish  to  update 
their  earlier  comments,  based  on  the 
revised  purpose  and  need,  are 
encouraged  to  do  so.  The  Forest  Service 
particularly  welcomes  any  assistance 
from  commenters  in  identifying  sources 
of  impact  on  and  off  the  Forest  to 
include  in  its  cumulative  effects 
analysis. 

The  Deciding  Official  will  be  Bob  Lee, 
Wind  River  District  Ranger,  1403  West 
Ramshom,  PO  Box  186,  Dubois, 
Wyoming,  82513,  unless  the  need  for  a 
nonsignificant  forest  plan  amendment  is 
indicated.  In  that  event,  the  Forest 
Supervisor  will  be  the  Deciding  Official. 


The  expected  publication  date  of  a 
draft  enviroiunental  impact  statement  is 
during  February  of  1998.  Following  this, 
a  45  day  period  will  be  allowed  for 
public  comment  on  the  draft.  This 
comment  period  will  commence  on  the 
day  the  Environmental  Protection 
Agency  publishes  a  “Notice  of 
Availability”  in  the  Federal  Register.  A 
completed  final  environmental  impact 
statement  is  anticipated  in  July  of  1998. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  corirt  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
enviromnental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016, 

1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  ffie  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  emd 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regidations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 
Please  note  that  comments  you  make  on 
the  draft  environmental  impact 
statement  will  be  regarded  as  public 
information. 

Note  further  that  comments  will  be 
available  for  public  inspection  during 
the  analysis  process,  and  that  in  most 
cases  the  name  of  the  commenter  will 


not  remain  confidential.  Those  who 
submit  anonymous  comments  will  not 
have  standing  to  appeal  the  subsequent 
decision  under  36  CFR  Parts  215  or  217. 
Persons  requesting  such  confidentiality 
should  be  aware  that  under  the  FOIA, 
confidentiality  may  be  granted  in  only 
very  limited  circiunstances,  such  as  to 
protect  trade  secrets. 

Dated;  July  1, 1997. 

Rebecca  Aus, 

Forest  Supervisor. 

(FR  Doc.  97-18129  Filed  7-10-97:  8:45  am] 
BILUNO  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Committee  of  State  Foresters 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Committee  of  State 
Foresters  will  meet  in  Washington,  DC, 
on  August  6, 1997,  from  10  a.m.  to  12 
noon.  The  Committee  is  comprised  of 
seven  members  of  the  Executive 
Committee  of  the  National  Association 
of  State  Foresters.  The  meeting  provides 
an  opportunity  for  Committee  members 
to  consult  with  the  Secretary  of 
Agriculture  regarding  the  administration 
and  application  of  agency  programs, 
administered  under  Cooperative 
Forestry  Assistance  Act  of  1978.  The 
Under  Secretary  for  Natural  Resources 
and  Environment  will  chair  the  meeting. 
The  meeting  is  open  to  the  public; 
however,  participation  is  limited  to 
Department  of  Agriculture  personnel 
and  Committee  members.  Members  of 
the  public  who  wish  to  attend  must 
register  in  advance  with  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  Persons  who  wish  to  bring 
cooperative  forestry  matters  to  the 
attention  of  the  Committee  may  file 
written  statements  with  the  Executive 
Secretary  of  the  Committee  before  or 
after  the  meeting. 

DATES:  The  meeting  will  be  held  August 
6,  1997. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Williamsburg  Room,  104-A  Jamie  L. 
Whitten  Building,  14th  and 
Independence  Avenue,  S.W., 
Washington,  D.C.  20250. 

Send  written  comments  to  Joan  M. 
Comauor,  Executive  Secretary, 
Committee  of  State  Foresters,  c/o  Forest 
Service,  MAIL  STOP  1109,  USDA,  P.O. 
Box  96090,  Washington,  DC  20090- 
6090. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Jerilyn  Levi,  Staff  Assistant,  State  of 
Private  Forestry,  Forest  Service  (202) 
205-1041. 

Dated:  July  8, 1997. 

Joan  M.  Comanor, 

Deputy  Chief,  State  and  Private  Forestry. 
[FR  Doc.  97-18283  Failed  7-10-97;  8:45  am) 
BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Proposed  Change  to  Section  IV  of  the 
Field  Office  Technical  Guide  (FOTG)  of 
the  Natural  Resources  Conservation 
Service  in  Arkansas 

agency:  Natural  Resources 
Conservation  Service  (NRCS) 
Department  of  Agriculture. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  Section  FV  of  the 
FOTG  of  the  NRCS  in  Arkansas  for 
review  and  comment. 


SUMMARY:  It  is  the  intention  of  NRCS  in 
Arkansas  to  issue  a  new  conservation 
practice  standard  Prescribed  Grazing 
(Code  528A):  and  revised  conservation 
practice  standards  Fish  Stream 
Improvement  (Code  395)  and  Forest  Site 
Preparation  (Code  490)  and  Fence  (Code 
382)  and  Streambank  and  Shoreline 
Protection  (Code  580)  in  section  IV  of 
the  FOTG. 

DATES:  Comments  will  be  received  until 
August  11, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  Kalven  L.  Trice, 
State  Conservationist,  Natural  Resources 
Conservation  Service  (NRCS),  Room 
5404  Federal  Building,  700  West  Capitol 
Avenue,  Little  Rock,  Arkansas  72201- 
3225.  Copies  of  the  practice  standards 
will  be  made  available  upon  written 
request.  Phone  501-324-5445. 
SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  state 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days  the 
NRCS  in  Arkansas  will  receive 
comments  relative  to  the  proposed 
changes.  Following  that  period  a 
determination  will  be  made  by  the 
NRCS  in  Arkansas  regarding  disposition 
of  those  comments  and  a  final 
determination  of  chemge  will  be  made. 


Dated:  June  23, 1997. 

Jerry  L.  Mitchell, 

Acting  State  Conservationist,  USDA,  Natural 
Resources  Conservation  Service,  Little  Rock, 
Arkansas. 

[FR  Doc.  97-17652  Filed  7-10-96;  8:45  am) 
BILUNG  CODE  3410-16-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Nationai  Commission  on  Smail  Farms 

agency:  Natural  Resources 
Conservation  Service. 

ACTION:  Notice  of  intent  to  establish  a 
Federal  Advisory  Committee  with  a 
request  for  comments.  Notice  of  public 
meeting. 

SUMMARY:  The  U.  S.  Depaurtment  of 
Agriculttue  (USDA)  proposes  to 
establish  the  National  Commission  on 
Small  Farms  (Commission).  The 
purpose  of  the  Commission  is  to  gather 
and  analyze  information  regarding  small 
farms  and  ranches  and  recommend  to 
the  Secretary  of  Agriculture  a  national 
policy  and  strategy  to  ensure  their 
continued  viability.  This  notice  seeks 
comments  on  concerns  and  issues  that 
the  Commission  should  address.  The 
Commission  members  will  be  appointed 
at  a  later  time.  The  first  public  meeting 
of  the  Commission  is  July  28, 1997. 
DATES:  Written  comments  must  be 
received  on  or  before  August  11, 1997. 
These  comments  will  be  summarized 
and  presented  to  the  Commission  prior 
to  their  next  meeting. 

PLACE,  DATE  AND  TIME  OF  MEETING:  The 
Commission  will  meet  from  9:30  a.m.  to 
5:00  p.m.  on  July  28  at  the  Agricenter 
International,  Banquet  Room,  C  Wing, 
7777  Walnut  Grove  Road,  Memphis,  TN 
38120.  The  first  part  of  the  meeting  will 
be  devoted  to  getting  the  Commission 
orgEmized  and  the  remainder  of  the 
meeting  will  be  dedicated  to  listening  to 
oral  statements  that  will  be  limited  to 
seven  (7)  minutes.  Interested  parties 
wishing  to  provide  oral  or  written 
statements  should  contact  Jennifer 
Yezak  Molen,  Director,  National 
Commission  on  Small  Farms,  prior  to 
the  meeting. 

ADDRESSES:  Comments  and  statements 
should  be  sent  to  National  Commission 
on  Small  Farms,  U.S.  Department  of 
Agriculture,  P.O.  Box  2890,  Room  5239, 
South  Building,  Washington,  D.C. 

20013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Yezak  Molen,  Director,  National 
Commission  on  Small  Farms,  at  the 
address  above  or  at  (202)  690-0648. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(5  U.S.C.  App.),  notice  is  hereby  given 
that  the  Secretary  of  Agriculture  intends 
to  establish  the  National  Commission  on 
Small  Farms,  hereinafter  referred  to  as 
the  Commission.  The  purpose  of  the 
Commission  is  to  gather  and  evaluate 
background  information,  studies,  and 
data  pertinent  to  small  farms  and 
ranches,  including  limited-resource 
farmers.  On  the  basis  of  the  review,  the 
Commission  shall  analyze  all  relevant 
issues  and  make  findings,  develop 
strategies,  and  make  recommendations 
for  consideration  by  the  Secretary  of 
Agriculture  toward  a  national  strategy 
on  small  farms.  The  national  strategy 
shall  include,  but  not  be  limited  to: 
changes  in  existing  policies,  programs, 
regulations,  training,  and  program 
delivery  and  outreach  systems;  . 
approaches  that  assist  beginning  farmers 
and  involve  the  private  sectors  and 
government,  including  assurances  that 
the  needs  of  minorities,  women,  and 
persons  with  disabilities  are  addressed; 
areas  where  new  partnerships  and 
collaborations  are  needed;  and  other 
approaches  that  it  would  deem 
advisable  or  which  the  SecretEuy  of 
Agriculture  or  the  Chief  of  the  Natural 
Resources  Conservation  Service  may 
request  the  Commission  to  consider. 

The  Secretary  of  Agriculture  has 
determined  that  the  work  of  the 
Commission  is  in  the  public  interest  and 
within  the  duties  and  responsibilities  of 
USDA.  Establishment  of  the 
Commission  also  implements  a 
recommendation  of  die  USDA  Civil 
Rights  Action  Report  to  appoint  a 
diverse  commission  to  develop  a 
national  policy  on  small  farms. 

The  Commission  will  be  headed  by  a 
Chairperson  and  two  Vice-Chairpersons. 
In  the  absence  of  the  Chairperson,  one 
of  the  Vice-Chairpersons,  as  designated 
by  the  Chairperson,  will  act  in  his/her 
stead.  Administrative  Staff  support 
essential  to  the  execution  of  the 
Commission’s  responsibilities  shall  be 
provided  by  the  Natural  Resources 
Conservation  Service. 

Commission  members  shall  be 
appointed  by  the  Secretary  of 
Agriculture.  The  Commission  may  have 
as  many  as  thirty  (30)  members 
representing  a  mix  of  perspectives, 
experience,  and  ethnic  and  geographic 
diversity.  Members  will  represent  small 
farms  and  remches,  finance,  commerce, 
rural  communities,  nonprofit 
organizations,  academia,  state  and  local 
governments.  Native  Americans, 
farmworkers,  and  other  interests  as  the 
Secretary  determines. 

Equal  opportunity  practices, 
consistent  with  USDA  policies,  will  be 
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followed  in  appointments  to  the 
Commission.  To  ensure  that  a  national 
strategy  for  small  farms  takes  into 
account  the  needs  of  diverse  groups 
served  by  USDA  programs,  membership 
shall  include  to  the  extent  practicable, 
individuals  with  demonstrated  ability  to 
represent  minorities,  women,  and 
persons  with  disabilities. 

Pearlia  S.  Reed, 

Acting  Assistant  SecTvtaiyfor 
A  dministration . 

[FR  Doc.  97-18438  Filed  7-10-97;  8:45  am] 
BIUJNG  CODE  3410-16-e 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  Ust;  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACnON:  Additions  to  the  Prociuement 
List. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  August  11, 1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  On  May 
16  and  23, 1997,  the  Conunittee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(62  F.R.  27011  and  28443)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  munber  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 


organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Office  and  Miscellaneous  Supplies  * 
(Requirements  for  Fort  Dix,  New 
Jersey) 

Services 

Grounds  Maintenance,  Wheeler  Army 
Airfield  (improved  grounds  and 
landscaped  areas),  Oahu,  Hawaii 
Grounds  Maintenance,  Anthony  F. 
Eafi^ti  USARC,  Weirton,  West 
Virginia 

Linen  Management  Service,  Fleet  and 
Industrial  Supply  Center  (premium 
grade  linen)  Norfolk,  Virginia. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  97-18270  Filed  7-10-97;  8:45  am] 
BILUNO  CODE  636S-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  August  11, 1997. 

ADDRESS:  Committee  for  Piirchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 


1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
piirpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

if  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  G^er  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  complimce  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
conunodities  and  services  to  the 
Government 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which  “ 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Bag,  Vacuum  Cleaner,  Disposable 

M.R.  1000  thru  1008 

NPA:  New  York  City  Industries  for  the 

Blind,  Long  Island  City,  New  York 
Folder,  File 
7530-00-990-8884 
(Requirements  for  GSA  Fort  Worth, 

Texas  depot  only) 

NPA:  Georgia  Industries  for  the  Blind 

Bainbridge,  Georgia 
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Short  Run,  Short  Schedule  Duplicating 
(Program  2979-S) 

7690-00-NSH-0087 
(Requirements  for  the  Government 
Printing  Office,  San  Francisco,  CA) 
NPA:  Service  Disabled  Veterans 
Business  Association,  Stanford, 
California 

Books  and  Pamphlets  (Program  1995-S) 
7690-00-NSH-0088 

(Requirements  for  the  Government 
Printing  Office,  San  Francisco,  CA) 

NPA:  Service  Disabled  Veterans 
Business  Association,  Stanford, 
California 

Services 

Janitorial/Custodial 

Picatinny  Arsenal  Buildings  1,  2,  3,  6, 

9,  10, 171,  172, 173, 174, 176, 178  and 
183 

Picatinny,  New  Jersey 
NPA:  Occupational  Training  Center  of 
Morris  County,  Cedar  Knolls,  New  ! 
Jersey 

Mailing  Service 

USDA,  Farm  Service  Agency 

Phoenix,  Arizona 

NPA:  Goodwill  Community  Services, 
Inc.,  Phoenix,  Arizona 

Operation  of  Postal  Service  Center 
Building  337 

Goodfellow  Air  Force  Base,  Texas 
NPA:  MHMR  Services  for  the  Concho 
Valley,  San  Angelo,  Texas. 

Beverly  L.  Milkman, 

Executive  Director. 

(FR  Doc.  97-18271  Filed  7-10-97;  8:45  am] 
BILUNG  CODE  63S3-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Proposed  Additions  to  the 
Procurement  List;  Correction 

In  the  document  appearing  on  page 
33585,  F.R.  Doc.  97-16210,  in  the  issue 
of  June  20, 1997,  in  the  first  column, 
following  the  listing  for  Janitorial/ 
Custodial,  Puget  Sound  Naval  Shipyard, 
Bremerton,  Washington  should  read 
Janitorial/Custodial,  Puget  Sound  Naval 
Shipyard,  Manchester  Fuel  Depot  and 
Olympic  View  Industrial  Park, 
Bremerton,  Washington. 

Beverly  L.  Milkman, 

Executive  Director.  , 

(FR  Doc.  97-18272  Filed  7-10-97;  8:45  am] 
eiLUNG  CODE  6353-01-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-670-822] 

Certain  Helical  Spring  Lock  Washers 
From  the  People’s  Republic  of  China; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
helical  spring  lock  washers  (HSLWs) 
from  the  People’s  Republic  of  China 
(PRC)  in  response  to  requests  submitted 
by  the  petitioner,  Shakeproof  Industrial 
Products  Division  of  Illinois  Tool  Works 
(SIP),  and  by  the  respondent,  Zhejiang 
Wanxin  Group  Co.,  Ltd.,  (ZWG).  This 
review  covers  shipments  of  the  subject 
merchandise  to  the  United  States  during 
the  period  October  1, 1995  through 
September  30, 1996. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  (NV).  If  these  preliminary  results 
are  adopted  in  ovn  final  results,  we  will 
instruct  the  U.S.  Customs  Service  to 
assess  antidiunping  duties  equal  to  the 
difference  between  the  export  price  and 
NV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argiiment  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument. 

EFFECTIVE  DATE:  July  11,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  Underwood,  Donald  Little,  or 
Maureen  Flannery,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-4733. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  dated  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department’s  regulations  are  to  the 
regulations  as  amended  by  the  interim 
regulations  published  in  ffie  Federal 
Register  on  May  11, 1995  (60  FR  25130). 


Background 

On  October  19, 1993,  the  Department 
published  the  antidumping  duty  order 
on  HSLWs  from  the  PRC  in  the  Federal 
Register  (58  FR  53914).  On  October  1, 
1996,  the  Department  published  a  notice 
in  the  Federal  Register  (61  FR  51259) 
notifying  interested  parties  of  the 
opportunity  to  request  an  administrative 
review  of  the  antidumping  duty  order 
on  HSLWs  from  the  PRC.  On  October  30 
and  31, 1996,  in  accordsmce  with  19 
CFR  353.22  (a),  the  petitioner  and  ZWG, 
respectively,  requested  that  the 
Department  conduct  an  administrative 
review  of  ZWG,  also  known  as 
Hangzhou  Spring  Washer  Plant.  The 
notice  of  initiation  of  this  administrative 
review  was  published  on  November  15, 
1996  in  the  Federal  Register  (61  FR 
58513).  The  Department  is  conducting 
this  administrative  review  in 
accordance  with  Section  751  of  the  Act. 

Scope  of  Review 

The  products  covered  by  this  review 
are  HSLWs  of  carbon  steel,  of  carbon 
alloy  steel,  or  of  stainless  steel,  heat- 
treated  or  no'n-heat-treated,  plated  or 
non-plated,  with  ends  that  are  off-line. 
HSLWs  are  designed  to:  (1)  Function  as 
a  spring  to  compensate  for  developed 
looseness  between  the  component  parts 
of  a  fastened  assembly;  (2)  distribute  the 
load  over  a  larger  area  for  screws  or 
bolts;  and  (3)  provide  a  hardened 
bearing  surface. 

The  scope  does  not  include  internal 
or  external  tooth  washers,  nor  does  it 
include  spring  lock  washers  made  of 
other  metals,  such  as  copper. 

HSLWs  subject  to  this  review  are 
currently  classifiable  under  subheading 
7318.21.0030  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
Although  the  HTS  subheading  is 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

This  review  covers  the  period  October 
1, 1995  through  September  30, 1996. 

Separate  Rates  Determination 

To  establish  whether  a  company 
operating  in  a  state-controlled  economy 
is  sufficiently  independent  to  be 
entitled  to  a  separate  rate,  the 
Department  analyzes  each  exporting 
entity  under  the  test  established  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People’s  Republic  of  China  (56  FR 
20588,  May  6, 1991)  [Sparklers),  as 
amplified  by  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Silicon 
Carbide  from  the  People’s  Republic  of 
China  (59  FR  22585,  May  2,  1994) 
[Silicon  Carbide).  Under  this  policy. 
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exporters  in  the  non-market  economies 
(NMEs)  are  entitled  to  separate, 
company-specific  margins  when  they 
can  demonstrate  an  absence  of 
government  control,  both  in  law  and  in 
fact,  with  respect  to  export  activities. 
Evidence  supporting,  though  not 
requiring,  a  finding  of  de  jure  absence 
of  government  control  over  export 
activities  includes:  (1)  An  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter’s  business  and 
export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  De 
facto  absence  of  government  control 
over  exports  is  based  on  four  factors:  (1) 
Whether  each  exporter  sets  its  own 
export  prices  independently  of  the 
government  and  without  the  approval  of 
a  government  authority;  (2)  whether 
each  exporter  retains  the  proceeds  from 
its  sales  and  makes  independent 
decisions  regarding  the  disposition  of 
profits  or  financing  of  losses;  (3) 
whether  each  exporter  has  the  authority 
to  negotiate  and  sign  contracts  and  other 
agreements;  and  (4)  whether  each 
exporter  has  autonomy  from  the 
government  regai:!ding  the  selection  of 
management. 

In  the  first  and  second  administrative 
reviews  covering  the  periods  October 
15, 1993  through  September  30,  1994 
and  October  1, 1994  through  September 
30, 1995,  respectively,  we  determined 
that  ZWG  merited  a  separate  rate.  We 
have  found  that  the  evidence  on  the 
record  of  this  review  also  demonstrates 
an  absence  of  government  control,  both 
in  law  and  in  fact,  with  respect  to 
ZWG’s  exports  according  to  the  criteria 
identified  in  Sparklers,  and  em  absence 
of  government  control  with  respect  to 
the  additional  criteria  identified  in 
Silicon  Carbide.  Because  we  determined 
that  ZWG  merited  a  separate  rate  under 
the  criteria  set  forth  in  Sparklers  and 
Silicon  Carbide,  and  because  no 
evidence  was  put  on  the  record  of  this 
review  demonstrating  that  ZWG  does 
not  merit  a  separate  rate  for  this  review, 
we  continue  to  assign  ZWG  a  separate 
rate. 

Export  Price 

For  sales  made  by  ZWG  we  used 
export  price,  in  accordance  with  section 
772(a)  of  the  Act,  because  the  subject 
merchandise  was  sold  to  unrelated 
purchasers  in  the  United  States  prior  to 
importation  into  the  United  States. 

We  calculated  export  price  based  on 
the  price  to  unrelated  purchasers.  We 
deducted  an  amount,  when  appropriate, 
for  foreign  inland  freight,  brokerage  and 
handling,  ocean  freight,  and  marine 


insurance.  We  valued  foreign  inland 
freight,  brokerage  and  handling,  ocean 
freight,  and  marine  insurance  using 
surrogate  data  based  on  Indian  costs.  We 
selected  India  as  the  surrogate  country 
for  the  reasons  explained  in  the 
“Normal  Value”  section  of  this  notice. 

Normal  Value 

For  companies  located  in  NME 
countries,  section  773(c)  (1)  of  the  Act 
provides  that  the  Department  shall 
determine  NV  using  a  factors-of- 
production  methodology  if  (1)  the 
merchandise  is  exported  from  an  NME 
country,  and  (2)  the  information  does 
not  permit  the  calculation  of  NV  using 
home-market  prices,  third-country 
prices,  or  constructed  value  under 
section  773(a)  of  the  Act. 

We  calculated  NV  based  on  factors  of 
production  in  accordance  with  section 
773(c)(4)  of  the  Act  and  section 
353.52(c)  of  our  regulations.  We 
determined  that  India  is  comparable  to 
the  PRC  in  terms  of  (1)  per  capita  gross 
national  product  (GI^),  (2)  the  growth 
rate  in  per  capita  GNP,  and  (3)  the 
national  distribution  of  labor.  In 
addition,  India  is  a  significant  producer 
of  comparable  merchandise.  Therefore, 
for  this  review,  we  chose  India  as  a 
comparable  surrogate  on  the  basis  of  the 
above  criteria,  and  have  used  publicly 
available  information  relating  to  India  to 
value  the  various  factors  of  production. 
(See  memorandum  to  Maureen  Flannery 
from  David  Mueller,  dated  January  29, 
1997,  “Certain  Helical  Spring  Lock 
Washers  from  the  PRC:  Nonmarket 
Economy  Status  and  Surrogate  Country 
Selection,”  and  memorandum  to  the  file 
from  Tamara  Underwood,  dated  July  3, 
1997,  “India  Selected  as'Surrogate 
Country  for  Factors  Valuation  in  the 
Third  Administrative  Review  of  the 
Antidumping  Order  on  Certain  Helical 
Spring  Lock  Washers  from  the  People’s 
Republic  of  China,”  which  are  in  the  file 
in  the  Central  Records  Unit  (room  B099 
of  the  Main  Commerce  building).) 

We  valued  the  factors  of  production 
as  follows: 

•  For  carbon  steel  wire  rod  values,  we 
used  the  average  cost  per  metric  ton  of 
carbon  steel  wire  rods  imported  from 
the  United  Kingdom  by  ZWG  diiring  the 
period  of  review.  We  made  further 
adjustments  to  account  for  the  freight 
costs  incurred  between  the  port  and 
ZWG. 

•  For  the  value  of  chemicals  used  in 
the  production  and  plating  process  of 
HSLWs,  we  used  per  kilogram  values 
obtained  from  the  Indian  publication 
Chemical  Weekly  and  from  the  Monthly 
Statistics  of  the  Foreign  Trade  oflndia- 
Imports  (MFTI).  We  adjusted  to  account 


for  freight  costs  incurred  between  the 
supplier  and  ZWG. 

•  For  labor  values,  we  used  data  from 
the  Yearbook  of  Labor  Statistics  (YLS) 
published  by  the  United  Nations.  Data 
from  the  YLS  is  not  differentiated  by 
skill  level,  or  by  whether  the  labor  is 
direct  or  indirect.  Thus,  following  the 
method  established  in  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Polyvinyl  Alcohol  from  the 
People’s  Republic  of  China,  (60  FR 
52647,  October  10, 1995),  we  applied  a 
single  labor  value  to  all  reported  labor 
factors,  including  indirect  labor.  We 
adjusted  these  rates  to  reflect  the 
average  inflation  throughout  the  POR 
using  the  consumer  price  indices  (CPI) 
published  by  the  IMF. 

•  For  factory  overhead,  selling, 
general,  and  administrative  expenses, 
and  profit  values,  we  used  information 
from  the  April  1995  Reserve  Bank  of 
India  Bulletin  for  the  Indian  indust^ 
group  “Processing  and  Manufacturing: 
Metals,  Chemicals,  and  Products 
Thereof.”  From  this  information,  we 
were  able  to  determine  factory  overhead 
as  a  percentage  of  the  total  cost  of 
manufacturing,  SG&A  as  a  percentage  of 
the  total  cost  of  manufacturing,  and  the 
profit  rate  as  a  percentage  of  the  cost  of 
manufacturing  plus  SG&A. 

•  For  packing  materials  values,  we 
used  the  per  kilogram  values  obtained 
from  the  MFTI.  Where  necessary,  we 
adjusted  these  values  to  reflect  inflation 
through  the  POR  using  WPI  published 
by  the  IMF.  We  made  further 
adjustments  to  account  for  fireight  costs 
incurred  between  the  PRC  supplier  and 
ZWG. 

•  To  value  coal,  we  used  a  per 
kilogram  value  obtained  from  the  MFTI. 
We  adjusted  this  value  to  reflect 
inflation  through  the  POR  using  WPI 
published  by  the  IMF.  We  made  further 
adjustments  to  account  for  freight  costs 
incurred  between  the  supplier  and 
ZWG. 

•  To  value  electricity,  we  used  the 
price  of  electricity  for  1995  reported  in 
the  Confederation  of  Indian  Industries 
Handbook  of  Statistics.  We  adjusted  the 
value  to  reflect  inflation  through  the 
POR  using  WPI  published  by  die  IMF. 

•  To  vmue  water,  we  used  the 
November  1993  Water  Utilities  Data 
Book  for  the  Asian  and  Pacific  Region 
published  by  the  Asian  Development 
Bank.  We  adjusted  the  value  to  reflect 
inflation  through  the  POR  using  WPI 
published  by  the  IMF. 

•  To  value  truck  freight  rates,  we 
used  a  rate  derived  from  April  20, 1994 
issue  of  The  Times  of  India.  We 
adjusted  the  rate  to  reflect  inflation 
through  the  POR  using  WPI  published 
by  the  IMF. 
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•  To  value  shipping  freight,  we  used 
a  rate  reported  to  the  Department  in  the 
August  1993  cable  from  the  U.S. 
Embassy  in  India  which  was  submitted 
for  and  used  in  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Helical  Spring  Lock  Washers 
from  the  People’s  Republic  of  China  (58 
FR  48833,  September  20, 1993).  We 
adjusted  the  rate  to  reflect  inflation 
through  the  FOR  using  WPI  published 
by  the  IMF. 

Currency  Conversion 

We  made  currency  conversions 
pursuant  to  section  353.60  of  the 
Depeirtment’s  regulations  at  the  rates 
certified  by  the  Federal  Reserve  Bank. 


Preliminary  Results  of  Review 
We  preliminarily  determine  that  the 
following  dumping  margin  exists: 


Manufac- 

Margin 

turer/ex- 

Time  period 

(per- 

porter 

cent) 

Zhejiang 

Wanxin 

Group 

Co..  Ltd. 

10/01/95-09/30/96 

13.64 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  in  accordance 
with  19  CFR  353.28.  Any  interested 
party  may  request  a  hearing  within  10 
days  of  publication  in  accordance  with 
19  CFR  353.38  (b).  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
publication  of  this  notice,  or  the  first 
workday  thereafter.  Interested  parties 
may  submit  case  briefs  within  30  days 
of  the  date  of  publication  of  this  notice 
in  accordance  with  19  CFR  353.38  (c). 
Rebuttal  briefs,  which  must  be  limited 
to  issues  raised  in  the  case  briefs,  may 
be  filed  not  later  than  37  days  after  the 
date  of  publication.  The  Department 
will  publish  a  notice  of  the  final  results 
of  this  administrative  review,  which 
will  include  the  results  of  its  analysis  of 
issues  raised  in  any  such  comments. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries. 

Individual  differences  between  export 
price  and  NV  may  vary  from  the 
percentage  stated  above  for  ZWG.  The 
Department  will  issue  appraisement 
instructions  directly  to  Ae  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  the  final  results  of  this  administrative 
review  for  all  shipments  of  HSLWs  from 
the  PRC  entered,  or  withdrawn  from 
warehouse  for  consumption  on  or  after 
the  publication  date,  as  provided  for  by 


section  751  (a)  (2)  (C)  of  the  Act:  (1)  For 
ZWG,  which  has  a  separate  rate,  the 
cash  deposit  rate  will  be  the  company- 
specific  rate  established  in  the  final 
results  of  this  administrative  review;  (2) 
for  all  other  PRC  exporters,  the  cash 
deposit  rate  will  be  the  PRC  rate,  which 
is  128.63;  and  (3)  for  hon-PRC  exporters 
of  subject  merchandise  from  the  PRC, 
the  cash  deposit  rate  will  be  the  rate 
applicable  to  the  PRC  supplier  of  that 
exporter. 

These  deposit  rates,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 

Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary’s 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751  (a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  July  3, 1997. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-18287  Filed  7-10-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-485-602] 

Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  or  Unfinished,  From 
Romania:  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  March  11, 1996,  the 
Department  of  Commerce  (“the 
Department”)  published  in  the  Federal 
Register  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  tapered 
roller  bearings  and  parts  thereof, 
finished  or  unfinished,  (TRBs)  from 
Romania  (62  FR  11152-55).  The  review 
covers  one  exporter  and  two  producers 


of  subject  merchandise  for  the  period 
June  1, 1995  through  May  31, 1996. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  changed  the  results  from  those 
presented  in  the  preliminary  results  of 
review. 

We  received  no  comments  from 
interested  parties  with  regard  to  the 
Department’s  preliminary  determination 
to  grant  Tehnoimportexport  a  separate 
rate  for  this  review.  Therefore,  for  the 
final  results  of  review,  we  reaffirm  our 
determination  that  TIE  is  entitled  to  a 
separate  rate. 

EFFECTIVE  DATE:  July  11, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Johnson  or  Carrie  Blozy,  AD/CVD 
Enforcement  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-3793. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all 
references  to  the  Department’s 
regulations  are  to  Part  353  of  19  CFR,  as 
amended  by  the  regulations  published 
in  the  Federal  Register  on  May  19, 1997 
(62  Fed.  Reg.  27296). 

Background 

On  March  11, 1996,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  TRBs  from  Romania.  We  have  now 
completed  this  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act),  and  19  C.F.R.  355.22.  As  a 
result  of  changes  made  to  the 
preliminary  results  based  on  interested 
party  comments,  the  calculated  margin 
for  imports  from  TIE,  the  only  company 
with  sales  covered  by  this  review,  has 
changed  to  2.70%. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  TRBs  from  Romania. 
These  products  include  flange,  take-up 
cartridge,  and  hanger  units 
incorporating  tapered  roller  bearings, 
and  tapered  roller  housings  (except 
pillow  blocks)  incorporating  tapered 
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rollers,  with  or  without  spindles, 
whether  or  not  for  automotive  use.  This 
merchandise  is  ciirrently  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  8482.20.00, 
'8482.91.00,  8482.99.30,  8483.20.40, 
8483.30.40,  and  8483.90.20.  Although 
the  HTS  item  numbers  are  provided  for 
convenience  and  Customs  piuposes,  the 
written  description  of  the  scope  of  this 
order  remains  dispositive. 

This  review  covers  28  companies  and 
the  period  June  1, 1995  through  May  31, 
1996.  Of  the  28  companies  for  which 
petitioner  requested  a  review,  only  TIE 
made  shipments  of  the  subject 
merchandise  to  the  United  States  during 
the  period  of  review  (FOR).  S.C. 

Rulmenti  Alexandria  and  S.C. 

Rulmental  S.A.  Brasov  produced  the 
merchandise  sold  by  TIE  to  the  United 
States,  but  have  stated  that  they  did  not 
ship  TTtBs  directly  to  the  United  States. 
The  Department  has  received 
information  from  the  Government  of 
Romania  and  other  respondents  stating 
that  the  other  memufacturers/exporters 
covered  by  this  review  did  not  produce 
or  sell  TRBs  subject  to  this  review. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportimity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  respondent,  TIE; 
petitioner,  the  Timlmn  Company;  and 
Universal  Automotive  Trading 
Company,  Ltd.  (Universal),  an  interested 
party.  Comments  submitted  consisted  of 
petitioner’s  case  brief  of  April  10, 1997 
and  rebuttal  brief  of  April  17, 1997; 
respondent’s  case  brief  of  April  10, 1997 
and  rebuttal  brief  of  April  24, 1997;  and 
Universal’s  rebuttal  brief  of  April  17, 
1997. 

Comment  1:  Petitioner  asserts  that,  in 
valuing  material  inputs,  the  Department 
improperly  considered  two  types  of 
imports  into  Indonesia:  (1)  Materials 
from  non-market  economy  coimtries; 
and  (2)  small  quantities  of  materials 
from  individual  countries.  Petitioner 
also  contends  that,  when  deriving 
values  for  bearing-quality  steel  inputs 
based  on  Indonesian  six-digit  categories, 
the  Department  must  exclude  imports 
from  countries  that  are  known  not  to 
produce  bearing  qualiW  steel. 

Respondent  argues  that  the 
Department  should  include  data  from 
all  countries  except  for  those  countries 
which  exported  de  minimis  amounts  to 
Indonesia.  Respondent  asserts  that  the 
Department  should  reject  petitioner’s 
proposal  to  exclude  data  ^m  countries 
which  are  not  listed  in  the  1994  edition 
of  Iron  and  Steel  Works  of  the  World  as 
producers  of  bearing-quality  steel 
because  there  is  no  evidence  that  this  * 


source,  which  it  presumes  contains 
1993  data,  contains  a  comprehensive  list 
of  all  bearing  steel  producers. 

Respondent  adds  that  petitioner’s 
contention  that  data  from  these  same 
coimtries  should  be  included  for  the 
purposes  of  scrap  calculations  is 
inconsistent  and  would  lead  to  skewed 
results. 

Further,  respondent  argues  that 
among  the  coimtries  petitioner  said 
must  be  excluded  are  some  highly 
industrialized  countries  which  have 
bearing  producers,  such  as  the 
Netherlands.  According  to  respondent, 
this  fact  makes  petitioner’s  proposed 
methodology  suspect. 

Department’s  Position:  We  agree  with 
petitioner  that  it  is  Departmental 
practice  to  exclude  imports  from 
coimtries  we  have  previously 
determined  to  be  non-market  economies 
(NMEs)  in  calculating  surrogate  values 
for  material  inputs,  where  such 
exclusions  are  possible  based  on  record 
information.  See,  e.g..  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished  . 
and  Unfinished,  from  the  People’s 
Republic  of  China;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  ("1990-93  TRBs  from  the 
PRC’’),  61  FR  65527,  65532  (December 
13, 1996).  Therefore,  for  the  final 
results,  we  have  adjusted  the  surrogate 
values  accordingly  for  hot-rolled  steel 
bars  used  for  inner  and  outer  races  (cups 
and  cones).  See  Attachment  1  of  the 
Analysis  Memorandum  for  the  Final 
Results  of  Review  (July  7, 1997),  which 
is  on  file  in  the  Central  Records  Unit 
(room  B099  of  the  Main  Commerce 
Building). 

With  regard  to  the  exclusion  of  data 
pertaining  to  small  quantities  of  imports 
from  individual  countries,  we  agree  that 
the  inclusion  of  such  data  potentially 
may  be  distortive.  However,  the 
Department  will  only  disreg£urd  small- 
quantity  import  data  when  the  per-unit 
value  in  fact  is  at  variance  with  other 
information  on  the  record.  See,  e.g.. 
Heavy  Forged  Hand  Tools  from  the 
People’s  Republic  of  China:  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  11814, 11815 
(Comment  2)  (March  13, 1997),  in  which 
the  Department  utilized  1995  Indian 
import  data  from  Saudi  Arabia  because 
it  was  comparable  to  other  data  on  the 
record.  Thus,  the  Department  will  reject 
data  frnm  countries  with  small 
quantities  of  imports  only  when  the  per 
unit  value  of  those  imports  is 
substantially  different  from  the  per  luiit 
values  of  the  larger-quantity  imports  of 
that  product  from  other  countries. 

With  respect  to  the  exclusion  of 
material  input  data  frx)m  coimtries 
which  allegedly  do  not  produce  bearing- 


quality  steel,  we  agree  with  petitioner 
that  such  information  should  be 
excluded  from  our  calculation  of 
surrogate  values  for  bearing-quality 
steel.  We  note  that  the  only  information 
on  the  record  of  this  review  regarding 
which  countries  produce  bearing  steel  is 
from  the  1994  edition  of  Iron  and  Steel 
Works  of  the  World.  Thus,  respondent’s 
assertion  that  some  of  the  countries 
which  petitioner  has  identified  as  not 
producing  bearing-quality  steel  do  in 
fact  have  bearing  producers  is  not 
supported  by  any  record  evidence. 
Finely,  we  agree  with  petitioner’s 
argument  that  countries  not  producing 
bearing  quality  steel  nevertheless  can 
produce  bearing-quality  scrap.  While 
respondent  has  asserted  that  a  failure  to 
adjust  the  surrogate  value  for  alloy  scrap 
when  making  such  an  adjustment  for 
bearing-quality  steel  would  lead  to 
“skewed  results,”  respondent  has  not 
explained  how  such  an  adjustment  is 
distortive.  In  fact,  consistently  adjusting 
values  only  when  record  evidence 
indicates  that  a  country  does  not 
produce  that  material  results  in  the  most 
reliable  calculation  of  surrogate  values. 

There  is  country-specific  information 
on  the  record  of  this  review  for  four 
material  inputs.  Based  on  this 
information,  we  have  adjusted  the 
surrogate  value  for  hot-rolled  steel  bars 
for  inner  and  outer  races  (cups  and 
cones)  to  exclude  small-quantity 
exports,  and  exports  from  countries  not 
known  to  produce  bearing-quality  steel, 
to  Indonesia.  Additionally,  we  have 
adjusted  the  surrogate  value  for  hot- 
rolled  alloy  steel  1^  in  coils  for  rollers 
to  exclude  exports  to  Indonesia  from 
countries  not  known  to  produce 
bearing-quality  steel.  See  Attachment  1 
of  the  Analysis  Memorandum  for  the 
Final  Results  of  Review. 

Comment  2:  Petitioner  claims  that  the 
value  for  non-alloy  scrap  is  anomalous, 
eis  it  allegedly  amounts  to  almost  47 
percent  of  the  value  of  the  cold-rolled 
sheet  from  which  it  would  be  produced. 
Instead,  petitioner  asserts  that  the 
Department  should  use  a  “reasonable” 
ratio  between  the  value  of  scrap  and  the 
value  of  the  steel  from  which  it 
originates,  such  as  the  20  percent  ratio 
that  was  used  in  the  redetermination  on 
remand  in  TRBs  from  the  PRC. 
Moreover,  petitioner  argues  that  the 
ratio  should  not  be  higher  than  the  ratio 
between  alloy  scrap  and  alloy  bar  for 
cups  and  cones  used  by  the  Department 
in  the  prelimina^  results. 

Respondent  did  not  comment  on  this 
issue. 

Department’s  Position:  We  disagree 
with  petitioner.  We  note  that,  in  the 
1993-94  segment  of  this  proceeding, 
petitioner  put  forward  a  similar 
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argument  with  respect  to  the  value  used 
for  Polish  hot-rolled  scrap  in 
comparison  with  the  value  of  the 
finished  product.  In  Tapered  Roller  > 
Bearings  and  Parts  Thereof,  Finished 
and  Unfinished,  from  Romania:  Final 
Results  of  Review  [1993-94)  "Final 
Results  of  Review”),  62  FR  31075,  31077 
(June  6, 1997)  for  that  review  period,  we 
disagreed  with  petitioner,  noting  that 
petitioner  appeared  to  object  to  the  use 
of  the  Polish  hot-rolled  scrap  price 
based  solely  on  the  fact  that  the  price 
was,  in  petitioner’s  opinion,  too  high. 

We  noted  that  petitioner  offered  no 
evidentiary  support  to  their  claim  that 
the  scrap  price  was  aberrant,  or  in  any 
way  out  of  line  with  hot-rolled  scrap 
prices  for  that  time  period.  Petitioner 
also  cited  Timken  Co.  v.  United  States, 
699  F.  Supp.  300  (CIT  1988)  in  that 
review,  claiming  that  the  Court  of 
International  Trade’s  (CiT)  decision 
upheld  the  proposition  that  the 
Department  must  correct  unreasonably 
high  scrap  values.  However,  for  the 
1993-94  final  results,  we  rejected 
petitioner’s  interpretation  of  the  CIT 
ruling,  noting  that  the  basis  of  the  CIT 
ruling  was  due  to  the  unexplained 
inconsistency  with  regard  to 
information  presented  in  two  embassy 
telexes.  Thus,  the  Department  found  in 
the  1993-94  final  results  that  “if  all  the 
information  in  the  two  telexes  had 
indicated  that  a  high  scrap  value 
relative  to  material  cost  was 
appropriate,  no  inconsistency  would 
have  existed.” 

For  this  review,  petitioner  has  cited  to 
the  Federal  Circuit  appeal  894  F.2d  385 
(Fed.  Circ.  1990)  in  the  above  referenced 
Timkin  case.  The  Court  of  Appeals 
agreed  with  the  CIT’s  finding  that 
Commerce  erred  in  failing  to  reconcile 
the  calculated  ratio  with  other  ratios  in 
the  record: 

these  values  must  be  contrasted  not  only 
with  the  20  percent  ratio  mentioned  in  the 
second  telex,  but  also  with  evidence  in  the 
record  that  the  scrap  steel/raw  steel  ratio  in 
other  countries  is  also  much  lower  •  *  • 

See  Timken  Co.  v.  United  States  at  894 
F.2d  at  388. 

By  contrast,  in  this  review,  petitioner 
has  not  identified  any  such  differing 
record  evidence  with  regard  to  non¬ 
alloy  scrap/cold-rolled  sheet  ratios. 
Thus,  the  Federal  Circuit’s  ruling  in 
Timken  does  not  require  the  Department 
to  reject  the  scrap  ratio  used  in  the 
preliminary  results  of  this  review. 

We  note  that  petitioner  has  proposed 
that  the  ratio  should  not  be  higher  than 
the  ratio  of  almost  26  percent  between 
alloy  scrap  and  alloy  bar  for  cups  and 
cones  used  by  the  Department  in  the 
preliminary  results.  However,  petitioner 


has  provided  no  justification  for  the 
proposition  that  using  the  alloy  scrap  to 
alloy  bar  ratio  is  in  any  way 
representative  of  the  non-alloy  scrap  to 
cold-rolled  sheet  ratio.  Furthermore, 
contrary  to  petitioner’s  assertion,  we  do 
not  find  that  the  20  percent  value  used 
in  the  redetermination  on  remand  in 
TRBs  from  the  PRC  would  be  a 
reasonable  alternative,  because  that 
figure  applies  to  1987  data  fi'om  India. 

Comment  3:  Petitioner  argues  that  the 
Department  has  applied  minimum  labor 
wages  to  value  labor,  and  therefore  has 
not  accounted  for  the  full  cost  to  the 
employer,  as  petitioner  states  is  required 
by  Departmental  practice.  Second, 
petitioner  contends  that  the  Department 
applied  wages  from  the  wrong  industry 
because  wages  for  "laborers  in  the  iron 
and  steel  basic  industries”  are  not 
within  the  same  industry  category  as 
laborers  in  the  industry  producing 
bearings.  Third,  petitioner  asserts  that 
the  same  shortcoming  exists  for  the 
surrogate  value  used  for  wages  for 
indirect  labor,  since  the  Department 
used  data  for  supervisors  and  general 
foremen  from  the  “crude  petroleum  and 
natural  gas  production  industry.” 
Petitioner  also  argues  that  the 
Department  should  not  use  this  data 
because  it  is  from  the  year  1992. 
Petitioner  contends  that  the 
Department’s  preference  is  to  use  data 
concurrent  with  the  period  of  review 
whenever  possible. 

Finally,  petitioner  argues  that  the 
Department  was  mistaken  to  assume  an 
eight-hour  workday  for  Indonesian 
labor.  Petitioner  notes  that,  according  to 
two  publications.  Investing,  Licensing  &■ 
Trade  Conditions  Abroad:  Indonesia 
and  Doing  Business  in  Indonesia,  a 
seven-hour  working  day  is  the  norm  for 
Indonesia. 

In  light  of  the  alleged  deficiencies  of 
the  data  used  by  the  Department, 
petitioner  proposes  that  the  Department 
utilize  data  for  unskilled  and  sldlled 
labor  and  factory  supervisors  in 
Indonesia  based  on  data  firom  Investing, 
Licensing  &■  Trade  Conditions  Abroad: 
Indonesia. 

Respondent  contends  that  petitioner’s 
proposed  labor  wage  calculation  is 
flawed.  First,  respondent  argues  that  the 
wage  rates  reported  by  petitioner  are  for 
generic  classifications  and,  thus,  are 
inherently  less  accurate  or  reliable  than 
those  relied  upon  by  the  Departijyent 
(which  were  for  the  iron  and  steel 
industry).  Respondent  notes  that  the 
Department  has  rejected,  in  its  Final 
Antidumping  Duty  Determination: 
Disposable  Pocket  Lighters  from  the 
People’s  Republic  of  China  (1995)  wage 
rates  from  Doing  Business  in  Indonesia 
“because  these  wages  were  specific  to 


Jakarta.”  See  Calculation  Memorandum 
at  page  3. 

Second,  respondent  contends  that  the 
unskilled  labor  rate  put  forward  by 
petitioner  is  the  rate  for  Jakarta,  “the 
most  expensive  city  in  Indonesia.” 
Respondent  states  that  there  are 
“several”  bearing  producers  in 
Indonesia,  not  all  of  whom  are  located 
in  or  near  Jakarta.  Further,  respondent 
claims  that  petitioner  has  acknowledged 
that  “the  only  Indonesian  bearing 
producer  known  to  the  Department 
*  *  *  is  located  close  to  Jakarta,”  and 
thus  is  not  in  Jakarta. 

Respondent  notes  that  petitioner’s 
calculation  of  labor  assumes  4.15 
working  weeks  per  month.  Respondent 
claims  that  it  is  Department  practice  to 
use  4.33  weeks/month  in  its  surrogate 
labor  calculations.  Respondent  notes 
that  the  Department  applied  a  4.33 
weeks  per  month  and  42  hour  work 
week  to  calculate  labor  costs  for  the 
1994-95  review  of  this  proceeding. 
Therefore,  if  the  Department  chooses  to 
use  the  labor  data  provided  by 
petitioner,  respondent  claims  that  4.33 
weeks  per  month  should  be  employed. 

Respondent  disputes  petitioner’s 
statement  that  there  is  a  maximum  of 
seven  working  hours  per  day  in 
Indonesia,  noting  that  the  Price 
Waterhouse  report  states  that  the  labor 
law  provides  for  a  six-day,  40  hour 
week.  Respondent  notes  that  the 
Department  applied  an  eight  hour  per 
day  wage  in  Disposable  Pocket  Lifters 
from  the  PRC. 

In  response  to  petitioner’s  criticism  of 
the  rates  used  by  the  Department  in  the 
preliminary  results  of  review  as 
minimum  rates,  respondent  notes  that 
the  Department  has  relied  on  this  data 
in  previous  cases,  such  as  in  the  Final 
Antidumping  Duty  Determination: 
Disposable  Pocket  Lighters  from  the 
PRC,  Calculation  Memorandum  at 
Exhibits  B— 1  and  B-4  (1995). 
Respondent  argues  that  it  is  unclear 
whether  added  benefits  such  as 
accident,  health  and  retirement 
insurance,  as  well  as  a  “bonus”  wage, 
are  appropriate  for  application  to 
unskilled  laborers.  Even  if  they  are, 
respondent  argues  that  petitioner  has 
overstated  the  appropriate  allotment  for 
such  benefits. 

Department’s  Position:  We  agree  with 
petitioner  that  the  source  from  which 
the  Department  took  the  labor  values 
indicates  that  these  values  are 
“minim.um”  daily  wage  or  salary  rates. 
However,  the  unskilled  labor  value  is 
the  only  labor  value  on  the  record  of 
this  review  pertaining  to  an  industry  in 
Indonesia  comparable  to  the  bearings 
industry,  and  petitioner  has  suggested 
no  methodology  for  adjusting  this 
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figure.  Moreover,  there  is  no  indication 
on  the  record  that  the  “minimum”  rate 
for  the  industry  excludes  any  employee 
benefit  costs  normally  considered  by  the 
Department. 

With  regard  to  the  utilization  of  wage 
rates  for  laborers  in  the  iron  and  steel 
basic  industries,  we  agree  with 
petitioner’s  argiunent  that  the  iron  and 
basic  steel  industry  is  not  the  same  as 
the  bearings  industry.  The  Department’s 
clear  preference  is  to  use  data  from  the 
same  industry,  when  that  is  possible 
from  the  information  placed  on  the" 
record.  However,  we  note  that,  for  this 
review,  there  is  no  information  on  the 
record  which  pertains  specifically  to  the 
bearings  industry.  Furthermore,  as  the 
Department  indicated  in  its  surrogate 
country  selection  memorandum  (at 
attachment  4),  when  the  Department 
cannot  locate  information  from  the  same 
industry,  the  Department  attempts  to 
find  producers  of  “comparable” 
products  in  selecting  surrogate 
countries.  In  the  surrogate  country 
selection  memorandum,  the  Department 
noted  that  coimtries  with  “significant 
producers  of  any  steel  products”  may 
enable  the  Department  to  choose  that 
country  as  a  surrogate  (emphasis 
added).  See  Memorandum  to  the  File: 
Antidumping  Administrative  Review  of 
Tapered  Roller  Bearings  from  Romania: 
Selection  of  a  Surrogate  Country  in  the 
1995/96  Review,  February  25, 1997. 
Therefore,  we  find  that  applying  labor 
rates  from  the  iron  and  basic  steel 
industry  as  a  surrogate  value  for  the 
bearings  industry  is  appropriate. 

Finally,  we  agree  with  respondent 
that  the  data  proposed  by  petitioner 
from  the  publications  Investing, 
Licensing  Sr  Trade  Conditions  Abroad: 
Indonesia  and  Doing  Business  in 
Indonesia  are  in  fact  less  preferable  than 
the  information  used  by  the  Department 
in  the  preliminary  results  with  respect 
to  valuing  unskilled  labor,  since  those 
data  are  not  specific  to  any  industry,  but 
instead  are  generic  classifications.  In 
fact,  the  guide  for  Doing  Business  in 
Indonesia  specifically  notes  that  “wages 
vary  significantly  according  to  industry 
and  location  within  Indonesia.”  See 
Attachment  8,  page  104  of  petitioner’s 
April  2, 1997  submission  of  factual 
information. 

The  Department  recognizes  that  the 
use  of  indirect  labor  costs  and  wages 
and  salaries  for  non-production  workers 
from  the  “crude  petroleum  and  natural 
gas  production  industry”  suffers  from 
the  limitation  of  not  being  derived  from 
either  the  bearings  industry  or  an 
industry  comparable  to  the  bearings 
industry.  However,  we  note  that  none  of 
the  information  on  this  issue  placed  on 
the  record  by  petitioner  (or  respondent) 


is  applicable  to  an  industry  equivalent 
or  comparable  to  the  bearing  industry. 
Section  776(a)(1)  of  the  Act  stipulates 
that  if  the  “necessary  information  is  not 
available  on  the  record  *  *  *  the 
administering  authority  »  »  *  shall, 
subject  to  section  782(d),  use  the  facts 
otherwise  available  in  reaching  the 
applicable  determination  under  this 
title.”  In  this  case,  in  determining  facts 
otherwise  available,  we  have  no  reason 
to  employ  an  adverse  inference  vmder 
Section  776(b).  Therefore,  for  the  final 
results  of  review,  we  determined  the 
ratio  between  the  average  wage  rate  for 
unskilled  laborers  and  the  average  wage 
rate  for  factory  supervisors  reported  in 
the  1996  publication  of  Investing, 
Licensing  Sr  Trade  Conditions  Abroad: 
Indonesia.  Then,  we  used  this  ratio  to  , 
calculate  an  estimated  indirect  labor 
rate  by  applying  this  ratio  to  the  direct 
labor  rate  for  the  iron  and  basic  steel 
industry.  Thus,  the  resulting  figure 
estimates  the  wage  rates  for  non¬ 
production  workers  in  the  iron  and 
basic  steel  industry,  which  we 
determine  to  be  comparable  to  the 
bearing  industry.  See  Attachment  2  of 
the  Analysis  Memorandum  for  the  Final 
Results  of  Review. 

With  regard  to  petitioner’s  statement 
that  the  Department’s  “clear  preference” 
is  to  use  data  concurrent  with  the  period 
of  review  whenever  possible,  we  agree. 
However,  in  this  case  we  do  not  have 
any  useable  labor  data  that  is  concurrent 
with  the  period  of  review.  Moreover,  as 
we  discuss  in  response  to  Comment  6 
below  in  agreeing  with  petitioner 
regarding  the  use  of  data  frnm  the 
dinnerware  industry,  when  data  derives 
from  an  industry  not  comparable  to  the 
industry  under  review,  the  time  period 
from  which  the  data  is  derived  is  a  moot 
issue. 

We  note  that  respondent’s  discussion 
of  the  appropriate  figure  to  use  for  the 
number  of  weeks  per  month  is  moot,  as 
we  have  calculated  labor  rates  based  on 
daily  rates,  and  not  based  on  monthly 
figures. 

With  regard  to  the  appropriate 
number  of  hours  in  a  work  day  in 
Indonesia,  we  agree  with  petitioner  that 
record  evidence  indicates  that  the 
maximum  number  of  hours  in  each 
work  day,  according  to  Indonesian  labor 
law,  is  seven  hours.  See  petitioner’s 
April  2, 1997  submission  of  factual 
information.  Attachment  8,  page  105. 
Since  the  figure  utilized  by  the 
Department  for  the  preliminary  results 
is  a  daily  rate,  respondent’s  comment 
that  a  40  hour  work  week  is  spread  over 
six  days  may  become  relevant  only  if  it 
can  be  proven  that  the  daily  wage  rate 
reported  by  the  Bulletin  of  Labor 
Statistics  is  derived  from  a  weekly  wage 


rate.  While  the  document  reporting  the 
daily  wage  rate  also  indicates  that  a  40 
hour  work  week  is  the  norm  in 
Indonesia,  there  is  no  evidence  that  the 
daily  rate  is  derived  from  the  number  of 
hours  worked  each  week.  Absent  such 
record  evidence,  the  Department  finds 
no  basis  for  assuming  an  8  hour  work 
day  for  Indonesia.  Therefore,  for  the 
final  results  of  review,  we  have 
rec€dculated  the  labor  values  based  on  a 
40  hour,  six  day  work  week.  See 
Attachment  2  of  the  Analysis 
Memorandum  for  the  Final  Results  of 
Review. 

Finally,  with  regard  to  information 
provided  by  Investing,  Licensing  S' 

Trade  Conditions  Abroad:  Indonesia 
and  Doing  Business  in  Indonesia 
concerning  bonus  payments,  insurance 
and  other  contributions  paid  by  the 
employer,  vacations,  etc.,  as  we  discuss 
above,  there  is  no  indication  that  the 
values  employed  by  the  E)epartment  for 
the  preliminary  results  do  not  already 
represent  these  amounts.  Thus,  it  would 
not  be  appropriate  to  apply  any 
additional  values  to  these  wage  rates, 
since  it  may  result  in  double-counting. 

Comment  4:  Petitioner  argues  that  the 
Department  should  use  SG&A  and  profit 
data  from  the  financial  statements  of  a 
manufacturer  of  industrial  and 
commercial  machinery  and  service 
equipment,  instead  of  data  pertaining  to 
the  pipe  fitting  industry.  Petitioner 
claims  that  the  industrial  and 
commercial  machinery  and  service 
equipment  industry  is  more  closely 
related  to  the  bearing  industry. 

Petitioner  also  argues  against  using 
the  information  on  SG&A,  profit,  and 
factory  overhead  placed  on  the  record 
by  respondent,  because  that  information 
pertains  to  products  that  are  more 
remote  from  the  bearing  industry  than 
the  pipe  fitting  industry  used  by  the 
Department  in  the  preliminary  results. 

Respondent  notes  that  petitioner  has 
argued  for  the  use  of  SG&A  emd  profit 
data  firom  another  source,  while 
asserting  at  the  same  time  that  the 
factory  overhead  rate  frnm  the  embassy 
cable  should  continue  to  be  used  for  the 
final  results.  However,  respondent 
claims  that  the  Department  has 
traditionally  tried  to  utilize  overhead, 
SG&A,  and  profit  information  from  a 
single  source.  Respondent  states  that  the 
issue  has  been  specifically  addressed  in 
the  Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comment,  61  FR 
7308,  7374  (February  27, 1996),  in 
which  the  Department  stated  that 
“particularly  for  manufacturing 
overhead,  general  expenses  and  profit, 
the  Department  prefers  to  use  a  single 
surrogate.”  Further,  respondent  argues 
that  petitioners  has  advocated  the  use  of 


37198 


Federal  Register  /  Vol.  62,  No.  133  /  Friday,  July  11,  1997  /  Notices 


a  single  source  in  another  proceeding 
[TRBsfrom  the  PRC,  61  FR  65527, 

65528  (December  13, 1996). 

Respondent  argues  that  the  company 
information  provided  by  petitioner  is 
flawed,  as  parties  do  not  know  the 
components  which  comprise  SG&A,  and 
some  elements,  such  as  “distribution 
costs”  and  petitioner’s  proposed 
calculation  of  interest  expense,  are  of 
doubtful  use. 

Respondent  also  claims  that 
petitioner’s  characterization  of  the 
company  as  a  manufacturer  of 
machinery  and  equipment  and  from  the 
industry  most  closely  related  to  the 
bearings  industry  is  misleading. 
Respondent  notes  that  the  company  in 
question  is  a  manufacturer  of  office  and 
hospital  equipment  and  high  security 
products.  As  such,  respondent  contends 
that  there  is  no  indication  that  its 
distribution  costs  and  administrative 
expenses  resemble  those  of  a  bearing 
company. 

Respondent  concludes  by  noting  that, 
using  petitioner’s  proposed  surrogates, 
raw  material  and  labor  would  constitute 
only  43  percent  of  the  constructed  value 
of  TRBs.  Respondent  argues  that  such  a 
result  is  contradicted  by  evidence  finm 
other  cases  before  the  Department,  in 
which  raw  materials  and  labor 
constitute  greater  percentages  of  the 
constructed  value  of  TRBs. 

Department’s  Position:  For  the 
preliminary  results  of  review,  the 
Department  used  factory  overhead, 
SG&A,  and  profit  percentages  provided 
in  1991  by  the  U.S.  Embassy  in  Jakarta 
from  the  pipe  fitting  industry,  a  similar 
metal  manufacturing  industry.  Because 
interested  parties  fimt  learned  of  the 
Department’s  choice  of  primary 
surrogate  country  for  this  review  at  the 
time  of  publication  of  the  preliminary 
results,  we  sent  letters  to  interested 
parties  after  publication  of  the 
preliminary  results  allowing  parties  the 
opportunity  to  place  further  information 
regarding  Indonesian  factors  of 
production  on  the  record  of  this  review. 
See  letters  from  the  Department  to 
interested  parties  The  Timken 
Company,  Tehnoimportexport,  and 
Universal  Automotive  Trading 
Company  Ltd.,  dated  March  25, 1997, 
soliciting  information  on  Indonesian 
factors  of  production.  See  also  Comment 
6  below. 

In  response  to  our  request  for 
information,  Timken  submitted 
financial  information  for  the  year  1995 
from  PT  Lion  Metal  Works,  an 
Indonesian  manufacturer  of  office 
equipment,  “C”  channel,  building 
construction  equipment,  hospital 
equipment,  and  high  security  products. 
PT  Lion  Metal  Works  is  classified  in  the 


International  Standard  Industrial 
Classification  of  All  Ecdnomic  Activities 
(ISIC)  Major  group  382,  which  is  the 
same  major  group  as  subject 
merchandise  (“ball  and  roller 
bearings”).  The  pipe  fitting  industry 
falls  in  the  ISIC  category  381. 
Additionally,  under  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(1995),  pipe  fittings  fall  within  Section 
XV  (Base  Metals  and  Articles  of  Base 
Metal),  in  the  category  7307;  roller 
bearings  are  in  Section  XVI  (Machinery 
and  Mechanical  Appliances;  Electrical 
Equipment;  Parts  Thereof;  Sound 
Recorders  and  Reproducers,  Television 
Image  and  Sound  Recorders  and 
Reproducers,  and  parts  and  Accessories 
of  Such  Articles),  in  the  categories  8482 
and  8483;  and  “industrial  and 
commercial  machinery  and  service 
equipment”  appears  to  fall  within 
Section  XVI.  Therefore,  the  record 
evidence  suggests  that  PT  Lion  Metal 
Works  produces  products  which  more 
closely  approximate  the  bearing 
industry  than  the  pipe  fitting  industry. 

Additionally,  we  note  that  the  PT 
Lion  Metal  Works  data  is  from  1995, 
which  partially  coincides  with  the 
period  of  review.  The  pipe  fitting 
industry  data,  in  contrast,  was  provided 
in  a  1991  Embassy  cable.  As  the 
Department  noted  in  final  results  notice 
of  1990-93  TRBsfrom  the  PRC  (at 
65530),  “it  is  preferable,  for  the  sake  of 
accuracy,  to  apply  surrogate  values 
coincident  with  the  POR  whenever 
possible.” 

With  regard  to  respondent’s  comment 
that  the  Department  prefers  to  use  a 
single  surrogate,  particularly  for 
manufacturing  overhead,  general 
expenses  and  profit,  we  agree  with 
respondent  that,  ceteris  paribus,  single¬ 
sourcing  is  desirable.  However,  as 
respondent  itself  has  noted  in  its  case 
brief,  the  Department  has  stated  that, 
compared  with  cable  data  obtained  from 
various  embassies  and  consulates,  “it  is 
more  appropriate  in  any  NME  cases  to 
rely,  to  the  extent  possible,  on  public, 
published  statistics  fix)m  the  first  choice 
surrogate  country  *  *  *  Thus,  for  the 
factors  for  which  public  statistical 
information  is  not  available  (typically, 
SG&A,  factory  overhead  and  profit),  the 
Department  will  continue  to  rely  on 
information  from  U.S.  embassies  and 
consulates  fiom  the  first  choice  coimtry 
when  necessary."  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Carbon  Steel  Butt- 
Weld  Pipe  Fittings  from  the  People’s 
Republic  of  China,  57  FR  21058,  21062 
(May  18, 1992)  (emphasis  added). 

Section  773(c)(1)  of  the  Act  states 
that,  for  purposes  of  determining  normal 
value  in  a  non-market  economy,  “the 


valuation  of  the  factors  of  production 
shall  be  based  on  the  best  available 
information  regarding  the  values  of  such 
factors.”  Therefore,  for  the  purposes  of 
the  final  results  of  review,  we  believe  it 
is  more  appropriate  to  utilize  the  PT 
Lion  Metal  Works  data  because:  1)  it  is 
coincident  with  the  POR;  2)  it  relates  to 
an  industry  which  app>ears  to  more 
closely  relate  to  the  bearings  industry; 
and  3)  as  a  source  of  data,  it  is 
preferable  to  U.S.  Embassy  cable 
information.  Such  factors  supporting  the 
use  of  the  PT  Lion  Metal  Worlw 
information  outweigh  the  benefit  of 
extracting  overhead,  profit,  and  SG&A 
data  fixtm  a  single  source. 

With  regard  to  the  actual  calculation 
of  SG&A  and  profit  from  the  PT  Lion 
Metal  Works  data,  we  agree  with 
respondent  that  the  inclusion  of  the 
amount  associated  with  “distribution 
costs”  would  double-count  movement 
expenses.  Therefore,  we  have  calculated 
SG&A  without  including  “distribution 
costs.”  Additionally,  we  agree  with 
respondent  that  interest  income,  as  well 
as  interest  expenses,  should  be  included 
in  the  calculation  of  SG&A.  We  do  not 
agree  with  respondent  that  the  inclusion 
of  “interest  payable”  for  interest 
expense  is  inappropriate,  since  it  is 
highly  improbable  from  the  financial 
figures  that  interest  expenses  would  be 
reported  anywhere  else  in  these 
financial  reports.  For  the  exact 
calculations  of  SG&A  and  profit,  please 
see  Attachment  3  of  the  Analysis 
Memorandum  for  the  Final  Results  of 
Review. 

Comment  5:  Petitioner  asserts  that  the 
Department  improperly  based  freight 
costs  on  the  net  weight  of  bearings 
packed  for  shipment,  instead  of  basing 
freight  costs  on  gross  weight.  Petitioner 
asserts  that,  as  packaging  does  not 
“travel  free  of  charge,”  the  Department 
should  make  an  allowance  for  the 
weight  of  packaging  materials  in 
calculating  fi«ight  rates.  Petitioner 
suggests  that  the  Department  should 
employ  the  same  adjustment  in  this  case 
as  it  made  in  certain  administrative 
reviews  of  TRBsfrom  the  PRC. 

Petitioner  also  states  that  the  same 
adjustment  may  apply  for  ocean  fioight, 
but  that  the  record  is  not  clear  regarding 
whether  the  Department  accepted  rates 
based  on  weight  or  number  of  bearings. 

Respondent  did  not  comment  on  this 
issue. 

Department’s  Position:  We  agree  with 
petitioner  that  a  cost  is  incurred  with 
respect  to  shipment  of  packing 
materials.  Therefore,  to  account  for  the 
additional  packing  weight,  we  have 
calculated  foreign  inland  freight  by 
multiplying  the  net  weights  by  1.08.  The 
Department  used  this  figure,  based  on 
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its  determination  that  it  was  an 
independent  and  reliable  source  of 
information,  in  Tapered  Roller  Bearings 
and  Parts  Thereof,  Finished  and 
Unfinished,  from  the  People’s  Republic 
of  China;  Final  Results  of  Antidumping 
Duty  Administrative  Review  (1993-94), 
62  FR  6189,  6203  (February  11, 1997), 
and  the  1994-95  segment  of  the  same 
proceeding  (62  FR  6173,  6184  (February 
11.  1997)). 

With  regard  to  TIE’s  reported  ocean 
freight,  we  noted  in  the  verification 
report  that  TIE  calculated  its 
international  freight  values  by  dividing 
“Total  Shipping  Expense  (from  freight 
invoice)”  by  “Total  Invoice  Value  (from 
invoice),”  and  then  multiplying  that 
figure  by  the  unit  price.  Additionally, 
the  TIE  verification  sales  trace  exhibits 
support  the  conclusion  that  ocean 
freight  expenses  have  not  been  reported 
on  a  per  weight  basis.  Thus,  TIE 
accurately  reported  its  actual  ocean 
freight  expense,  and  no  adjustment  for 
packing  materials  is  warranted. 

Comment  6:  Respondent  argues  that 
the  Department  should  not  have  used  a 
1991  cable  fi-om  the  U.S.  Embassy  in 
Jakarta  as  the  source  of  factory 
overhead,  SG&A,  and  profit  data  in  this 
case.  Specifically,  respondent  argues 
that  the  information  is  not  substantiated 
in  any  respect,  and  is  six  years  old. 

Respondent  argues  that  the 
Department  has  established  a  preference 
for  the  use  of  publicly-available 
information  over  cable  data  obtained 
from  U.S.  embassies,  citing  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Carbon  Steel  Butt- 
Weld  Pipe  Fittings  from  the  People’s 
Republic  of  China.  For  this  review, 
respondent  contends  that  it  would  be 
more  appropriate  to  use  information 
horn  Melamine  Institutional  Dinnerware 
from  the  People’s  Republic  of  China 
{“Dinnerware”).  While  respondent 
acknowledges  that  the  industry  is 
different  than  bearings,  respondent 
notes  that  they  are  both  manufactured 
products  which  involve  a  basic  raw 
material.  Furthermore,  according  to 
respondent,  there  is  no  other  data  on  the 
record  which  would  allow  the 
Department  to  obtain  overhead,  SG&A, 
and  profit  data  from  a  single  source. 
Because  this  data  is  transparent, 
verified,  and  pertains  to  a  more  recent 
period,  respondent  maintains  that  it  is 
superior  to  the  data  used  in  the 
preliminary  results. 

Petitioner  argues  that,  while  it 
believes  there  are  problems  with  the  use 
of  the  pipe  fittings  data  {see  Comment 
4),  respondent  has  proposed  the 
utilization  of  information  fi-om 
proceedings  involving  products  which 
petitioner  argues  bear  “no  relationship 


at  all”  to  the  TRBs  under  review.  While 
petitioner  notes  that  the  degree  of 
specificity  acceptable  in  surrogate  value 
selection  depends  to  a  “considerable” 
extent  upon  what  information  is 
available  on  the  record,  petitioner 
argues  that  there  is  no  reason  to  accept 
the  data  proposed  by  TIE  on  the  basis 
of  the  record  in  this  review. 

First,  petitioner  claims  that  while  the 
Dinnerware  information  is  more  recent 
and  closer  in  time  to  the  review  period 
than  the  information  used  by  the 
Department,  that  is  irrelev^t. 
Specifically,  petitioner  claims  that  the 
timeliness  of  data  only  becomes  relevant 
when  the  data  themselves  are  relevant. 

In  this  case,  no  matter  how 
contemporaneous,  petitioner  asserts  that 
plastic  dishes  are  not  comparable  to 
bearings.  Additionally,  as  the  figures 
used  by  the  Department  are  percentage 
rates,  petitioner  argues  that,  while 
actual  prices  may  vary  considerably 
over  time,  it  is  less  likely  that  the 
overall  cost  structure  of  an  industry 
would  change  drastically  over  a  few 
years.  Petitioner  concludes  that  it  is 
reasonable  to  assume  that  an  industry’s 
cost  structure,  and  its  overhead,  SG&A, 
and  profit  ratios,  would  remain 
basically  the  same  between  1991  and 
1995-96. 

Finally,  petitioner  claims  that  the 
materials  and  production  process  for 
pipe  fittings  are  more  similar  to  bearing 
production  than  the  melamine 
dinnerware  materials  and  production 
process.  Pipe  fittings  are  made  of  steel, 
like  bearings,  and  the  production 
process  involves  heating  and  forging,  or 
cold-forming,  and  machining  to  fin^ 
size. 

Department’s  Position:  We  disagree 
with  respondent  that  it  would  be  more 
appropriate  to  utilize  overhead,  SG&A, 
and  profit  data  from  Dinnerware.  Most 
importantly,  we  note  that  the  statute,  at 
19  U.S.C.  1677b(c)  (l)(B)  and  (2)(A), 
requires  use  of  surrogate  values  for 
production  of  comparable  merchandise. 
As  the  Department  noted  in  Comment 
One  of  the  final  results  of  review  of  the 
1993-94  segment  of  this  proceeding,  in 
defending  the  use  of  data  from  the 
Turkish  pipe  and  tube  industry,  “the 
term  ‘comparable’  encompasses  a  larger 
set  of  products  than  ‘such  or  similar.’  ” 
Thus,  we  have  supported  the  use  of  pipe 
industry  data  in  earlier  reviews  of  this 
proceeding  as  being  sufficiently 
“comparable”  to  tapered  roller  bearings. 

In  contrast,  there  is  no  Departmental 
precedent  for  the  application  of  data 
pertaining  to  the  production  of 
melamine  dinnerware  to  the  tapered 
roller  bearing  industry.  This  is  not 
surprising,  based  on  the  fact  that,  other 
than  respondent’s  observation  that  they 


are  both  manufactured  products  which 
involve  a  basic  raw  material,  there  is 
nothing  comparable  about  these  two 
types  of  merchandise.  Additionally,  the 
Department  offered  guidance  in 
determining  the  potential  universe  of 
comparable  products  for  this  review 
period.  Specifically,  in  Attachment  4  of 
the  Department’s  surrogate  country 
selection  memorandum,  the  Department 
stated  that  “if  any  of  the  listed  possible 
surrogates  are  significant  producers  of 
any  steel  products  they  may  be 
appropriate  surrogates.”  See  February 
25, 1997  Memorandum  to  the  File: 
Antidumping  Administrative  Review  of 
Tapered  Roller  Bearings  from  Romania: 
Selection  of  a  Surrogate  Country  in  the 
1995/96  Review.  Dinnerware,  of  course, 
does  not  fall  within  this  category. 

Because  the  melamine  dinnerware 
data  pertains  to  an  industry  which  is  not 
comparable  to  the  merchandise  under 
review,  we  agree  with  petitioner  that  the 
time  period  for  which  the  dinnerware 
data  is  applicable  is  a  moot  issue. 

Comment  7:  Respondent  contends 
that  the  SG&A  rate  used  in  the 
preliminary  results  is  unreasonably 
high,  both  compared  to  rates  used  in 
other  hearings  reviews,  as  well  as 
compared  to  any  other  instances  in 
which  the  Department  has  used  actual 
data. 

Petitioner  responds  that  the  SG&A 
rate  is  not  abnormally  high.  For 
example,  petitioner  notes  that  the  SG&A 
rate  from  the  only  Indonesian  company 
on  the  record  in  this  review  that 
petitioner  believes  can  be  regarded  as  a 
producer  of  merchandise  reasonably 
similar  to  bearings  is  higher  than  the 
rate  used  by  the  Department  in  the 
preliminary  results. 

Department’s  Position:  Respondent’s 
contention  that  the  SG&A  rate  used  in 
the  preliminary  results  is  unreasonably 
high,  both  compared  to  rates  used  in 
other  bearings  reviews,  as  well  as 
compared  to  any  other  instances  in 
which  the  Department  has  used  actual 
data,  is  not  sufficient  grounds  to  lower 
the  SG&A  figure  for  the  final  results  of 
review  in  the  absence  of  preferable  data. 
As  discussed  above  in  Comment  6, 
respondent’s  suggested  use  of  data  from 
the  Dinnerware  case  is  unacceptable,  as 
dinnerware  is  not  comparable  to  tapered 
roller  bearings.  Therefore,  the  only 
possible  alternative  data  on  the  record 
of  this  review  for  use  as  surrogate  SG&A 
data  is  the  PT  Lion  Metal  Works  data. 

As  petitioner  has  suggested,  this  data 
supports  the  conclusion  that  the  SG&A 
figure  from  the  embassy  cable  is  not 
aberrational  compared  to  the  SG&A 
expenses  of  an  industry  comparable  to 
the  bearing  industry. 
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Comment  8:  Respondent  argues  that, 
while  it  believes  that  the  Department 
should  employ  overhead  data  from 
Dinnerware,  it  has  provided  additional 
information  on  the  record  which  it 
contends  is  “clearly  as  reasonable”  as 
the  embassy  cable  used  in  the 
preliminary  results. 

Department’s  Position:  Respondent’s 
proposals  to  employ  overhead  data  from 
Notice  of  Final  Determination  of  Sales 
at  Less  than  Fair  Value:  Disposable 
Pocket  Lighters  from  the  People’s 
Republic  of  China,  60  FR  22359  (May  5, 
1995)  £md  Notice  of  Final  Determination 
of  Sales  at  Less  than  Fair  Value: 

Furfuryl  Alcohol  from  the  People’s 
Republic  of  China,  60  FR  22544  (May  8, 
1995)  antidiunping  duty  investigations 
suffer  the  same  limitation  as 
respondent’s  proposal  to  utilize  data 
from  Dinnerware.  That  is,  the  data  from 
these  cases  pertain  to  industries  that  are 
not  comparable  to  the  bearing  industry 
and  therefore,  we  are  not  using  them  in 
these  final  results. 

Comment  9:  Respondent  objects  to  the 
Department’s  utilization  of  a  foreign 
inland  freight  rate  based  on  information 
from  Dinnerware.  First,  respondent 
argues  that  the  rate  used  by  the 
Department  results  in  a  deduction  of  2 
percent  to  8  percent  from  gross  vmit 
price  for  most  models,  when  the  rate 
used  in  the  previous  review  resulted  in 
a  deduction  of  far  less  than  1  percent 
frcm  gross  unit  price.  Second, 
respondent  notes  that  the  rate  is  almost 
20  times  more  than  the  rate  used  the 
1994-95  TRBsfrom  the  PRC  review. 
Third,  respondent  states  that  the 
Department’s  selection  of  this  rate 
suggests  that  it  is  three  times  more 
expensive  to  ship  bearings  from  Brasov 
to  Constanta,  Romania  than  to  send  the 
bearings  from  Constanta  to  Baltimore, 
USA. 

Respondent  alleges  that  the  reason  for 
this  high  price  is  either  a  mathematical 
error  on  the  Department’s  part,  or  the 
fact  that  the  short  distance  between  the 
factory  and  the  port  (40  km)  make  the 
cost  per  kilometer  abnormally  high. 
Respondent  asserts  that  the  Department 
has  taken  the  position  in  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Certain  Cased  Pencils  from  the 
People’s  Republic  of  China  (“Pencils 
from  the  PRC’’),  59  FR  55625,  55629 
(November  8, 1994)  that  it  will  examine 
surrogate  values  for  reasonableness. 
Where  the  Department  find  that  the 
surrogate  values  are  uiueasonable  or 
aberrational,  respondent  maintains  that 
the  Department  has  stated  it  will 
compare  the  questionable  data  with 
other  data  to  determine  its  reliability 
and  to  use  other  more  reliable  data,  if 
necessary. 


Petitioner  argues  that  respondent  has 
made  no  attempt  to  demonstrate  that  the 
rate  used  by  the  Depeirtment  in  the 
preliminary  results  is  objectively  too 
high.  In  the  absence  of  such 
demonstration,  petitioner  claims  that 
there  is  no  evidence  that  the  rate  is 
actually  too  high  and,  in  fact,  petitioner 
suggests  that  it  can  be  argued  just  as 
persuasively  that  the  rates  used  in  the 
other  instances  were  too  low. 

Furthermore,  petitioner  maintains 
that  the  lack  of  an  objective  basis  for 
TIE’S  complaint  is  highlighted  by  its  use 
of  a  hypothetical  example  (in  which 
respondent  argues  that,  if  the  bearing 
factories  were  1500  km  from  the  port, 
the  freight  cost  would  be  27  percent  of 
the  cost  of  the  bearings).  In  fact, 
according  to  petitioner,  the  factories  are 
not  1500  km  from  the  port.  The  actual 
distances  (350  and  380  km),  according 
to  petitioner,  are  more  comparable  to 
the  40  km  used  as  the  basis  for  the 
Department’s  calculation. 

Department’s  Position:  In  the 
preliminary  results  of  review,  the 
Department  used  information  submitted 
on  the  record  for  the  1995  antidumping 
investigation  on  Dinnerware.  However, 
as  we  noted  above  in  Comment  4, 
interested  parties  were  provided  the 
opportunity  to  submit  information 
regarding  Indonesian  factors  of 
production  after  publication  of  the 
preliminary  results  of  review  notice.  In 
response  to  the  Department’s  letter,  TIE 
submitted  freight  data  used  in 
Disposable  Pocket  Lighters  from  the 
PRC.  We  note  that  this  data,  which 
includes  freight  values  for  truck  and  rail 
separately,  is  based  on  the  same  U.S. 
Embassy  cable  from  which  the 
Department  took  the  SG&A,  profit,  and 
overhead  values. 

Because  the  cable  data  pertains  to  the 
pipe  fitting  industry  (an  industry 
comparable  to  the  bearing  industry),  it 
is  inherently  preferable  to  the 
Dinnerware  data.  Additionally,  in 
comparison  with  actual  data  used  in 
other  cases  involving  tapered  roller 
bearings,  the  cable  data  appears  to  more 
reasonably  approximate  the  true  cost  of 
freight  for  producers  of  tapered  roller 
bearings.  We  agree  with  respondent  that 
the  Department  has  taken  the  position, 
in  Pencils  from  the  PRC  that  it  will 
examine  surrogate  values  for 
reasonableness.  Thus,  the  rate  used  in 
the  preliminary  results  of  review,  when 
contrasted  with  rates  from  the 
Romanian  TRBs  cases  for  1993-94  and 
1994-95,  and  the  Chinese  TRB  case  for 
1994-95,  does  not  appear  to  reasonably 
approximate  the  true  cost  of  freight. 

Therefore,  for  the  final  results  of 
review,  we  have  revised  freight  based  on 
the  values  for  truck  and  rail  appearing 


in  the  1991  Embassy  cable.  See  Analysis 
Memorandum  for  the  Final  Results  of 
Review  (July  7,  1997). 

Comment  10:  Respondent  argues  that 
the  Department  should  utilize  the 
former  statutory  minimum  of  8  percent 
or  rely  upon  the  rate  in  Dinnerware  to 
calculate  profit. 

Petitioner  claims  that  the  Department 
has  rejected  the  use  of  the  former 
statutory  minimiun  for  profit  as  contrary 
to  law,  for  example,  in  Uie  1994-95 
segment  of  this  proceeding. 

Furthermore,  use  of  the  rate  in 
Dinnerware  should  be  rejected  as  not 
applying  to  an  industry  producing 
similar  merchcmdise,  as  discussed  by 
petitioner  in  Comment  6  above. 

Department’s  Position:  We  disagree 
with  respondent.  Under  the  controlling 
statute,  the  statutory  minimum  of  8 
percent  for  profit  is  invalid,  and  the 
Department  must  use  actual  rates  when 
possible.  See  19  U.S.C.  1677b(e)(2). 
Additionally,  as  discussed  above, 
Dinnerware  is  not  comparable 
merchandise  to  the  merchandise  under 
review.  Therefore,  the  Deptartment 
cannot  consider  the  profit  rate  from  that 
case.  Hence,  the  Department  has 
continued  to  use  the  actual  profit  rate 
reported  for  the  Indonesian  pipe  fitting 
industry,  as  this  rate  applies  to 
producers  of  comparable  merchandise 
from  a  qualifying  svurogate  coimtry. 

Comment  11:  Respondent  alleges 
ministerial  errors  for  certain 
observations  in  the  database,  caused  by 
incorrect  labor  costs,  which  should  be 
corrected  for  the  final  results  of  review. 

Petitioner  argues  that  the  reporting 
errors  were  made  by  TIE,  not  the 
Department.  Thus,  petitioner  notes  that 
it  is  “just  as  possible”  that  the  error,  if 
one  exists,  lies  in  the  values  used  for  the 
other  observations  TIE  alleges  are 
correct,  or  that  the  labor  costs  for  the 
observation  cited  are  correct  and  the 
model  number  listed  is  incorrect. 
Petitioner  argues  that  post  hoc  changes 
in  data  submitted  “long  ago”  cannot 
reasonably  be  accepted  now. 

In  the  event  the  Department  changes 
these  values,  petitioner  asserts  that, 
under  the  adverse  inference  rule,  the 
Department  should  use,  as  facts 
otherwise  available,  the  highest  normal 
vedue  information  for  that  part  number 
in  all  cases. 

Department’s  Position:  We  agree  with 
respondent.  The  Department  has 
corrected  these  ministerial  errors,  which 
were  cell  referencing  errors  in  the 
spreadsheet  program  written  by  the 
Department,  for  the  final  results  of 
review. 
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Final  Results  of  the  Review 


As  a  result  of  our  review,  we 
determine  that  the  following  margin 
exists: 


Manufac- 

Time 

Margin 

turer/exporter 

period 

(percent) 

TIE . 

6/1/95-5/31/96 

2.70 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs. 
Service.  Furthermore,  the  following 
cash  deposit  requirements  will  be 
effective  upon  publication  of  these  final 
results  for  all  shipments  of  this 
merchandise,  entered  or  withdrawn 
from  warehouse  for  consumption  on  or 
after  the  publication  date,  as  provided 
for  by  section  751(a)(1)  of  the  Act:  (1) 

The  cash  deposit  rates  for  TIE  will  be 
the  rate  stated  above  (except  that  if  the 
rate  is  de  minimis,  i.e.,  less  than  0.5 
percent,  a  cash  deposit  rate  of  zero  will 
be  required);  (2)  the  cash  deposit  rate  for 
all  other  Romanian  exporters  will  be  the 
Romania-wide  rate  made  effective  by 
the  amended  final  results  of  the  1994- 
95  administrative  review.  See  Tapered 
Roller  Bearings  and  Parts  Thereof. 
Finished  or  Unfinished,  from  Romania; 
Amendment  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  59416  (November  22, 
1996);  (3)  for  non-Romanian  exporters  of 
subject  merchandise  from  Romania,  the 
cash  deposit  rate  will  be  the  rate 
applicable  to  the  Romanian  supplier  of 
that  exporter.  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  frnal  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary’s  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)(1).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 


with  the  regulations  and  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  July  7, 1997. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  97-18286  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  361(M}S-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

U.S.  Automotive  Parts  Advisory 
Committee;  Closed  Meeting 

AGENCY:  International  Trade 
Administration,  Commerce. 

ACTION:  Closed  meeting  of  U.S. 
Automotive  Parts  Advisory  Committee. 

SUMMARY:  The  U.S.  Automotive  Parts 
Advisory  Committee  (the  “Committee”) 
advises  U.S.  Government  officials  on  . 
matters  relating  to  the  implementation 
of  the  Fair  Trade  in  Auto  Parts  Act  of 
1988.  The  Committee:  (1)  reports 
annually  to  the  Secretary  of  Commerce 
on  barriers  to  sales  of  U.S.-made  auto 
parts  and  accessories  in  Japanese 
markets;  (2)  assists  the  Secretary  in 
reporting  to  the  Congress  on  the 
progress  of  sales  of  U.S.-made  auto  parts 
in  Japanese  markets,  including  the 
formation  of  long-term  supplier 
relationships;  (3)  reviews  and  considers 
data  collected  on  sales  of  U.S.-made 
auto  parts  to  Japanese  markets;  (4) 
advises  the  Secretary  during 
consultations  with  the  Government  of 
Japan  on  these  issues;  and  (5)  assists  in 
establishing  priorities  for  the 
Department’s  initiatives  to  increase 
U.S.-made  auto  parts  sales  to  Japanese 
markets,  and  otherwise  provide 
assistance  and  direction  to  the  Secretary 
in  carrying  out  these  initiatives.  At  the 
meeting,  committee  members  will 
discuss  specific  trade  and  sales 
expansion  programs  related  to  U.S.- 
Japan  automotive  parts  policy. 

DATE  AND  LOCATION:  The  meeting  will  be 
held  on  July  22, 1997  from  10:30  a.m. 
to  3:00  p.m.  at  the  U.S.  Department  of 
Commerce  in  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  Reck,  Office  of  Automotive 
Affairs,  Trade  Development,  Room 
4036,  Washington,  D.C.  20230, 
telephone:  (202)  482-1418. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel  formally  determined  on  July  5, 


1994,  pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Act,  as  amended,  that 
the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
subcommittee  thereof,  dealing  with 
privileged  or  confidential  commercial 
information  may  be  exempt  from  the 
provisions  of  the  Act  relating  to  open 
meeting  and  public  participation  therein 
because  these  items  are  concerned  with 
matters  that  are  within  the  purview  of 
5  U.S.C.  552b  (c)(4)  and  (9)(B).  A  copy 
of  the  Notice  of  Determination  is 
available  for  public  inspection  and 
copying  in  the  Department  of  Commerce 
Records  Inspection  Facility,  Room  6020, 
Main  Commerce. 

Dated:  July  2, 1997. 

Albert  Warner, 

Acting  Director,  Office  of  Automotive  Affairs. 
[FR  Doc.  97-18243  Filed  7-10-97;  8:45  am] 
BILLING  CODE  3S10-DR-P 

DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Conference  on  Using  Voluntary 
Standards  in  the  Federal  Government 

agency:  National  Institute  of  Standards 
and  Technology  (NIST). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
conference  to  focus  on  how  Federal 
agencies  are  successfully  using 
voluntary  standards  to  meet  the  goals  of 
the  National  Technology  Transfer  and 
Advancement  Act  (Pub.  L.  104-113), 
which  was  signed  into  law  on  March  7, 
1996.  In  part,  the  Act  directs  the 
National  Institute  of  Standards  and 
Technology  (NIST)  to  coordinate  with 
other  Federal  Government  agencies  to 
achieve  greater  reliance  on  voluntary 
standards  and  conformity  assessment 
bodies,  and  lessened  dependence  on 
standards  developed  in-house.  The  Act 
contains  specific  provisions  for 
standards-related  activities,  requiring 
Federal  agencies  to  compare  the 
stsmdards  used  in  scientific 
investigations,  engineering, 
manufacturing,  commerce,  industry, 
and  educational  institutions  with  the 
standards  developed  by  the  Federal 
Government,  and  to  coordinate  greater 
use  by  Federal  agencies  of  private  sector 
standards  emphasizing,  where  possible, 
the  use  of  standards  developed  by 
private,  consensus  organizations. 

DATES:  The  conference  will  take  place 
on  Monday,  September  8, 1997,  at  8:00 
a.m. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Red  Auditorium  at  the  National 
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Institute  of  Standards  and  Technology, 
Gaithersburg,  Maryland. 

To  register  or  to  attend  the 
conference,  interested  parties  may 
contact  Ms.  Shirley  Walters,  Standards 
Conformity  Program  Office,  NIST,  (301) 
975-5120,  fax:  (301)  963-2871,  e-mail: 
shirley.walters@nist.gov.  There  is  a 
registration/training  fee  of  $25.00. 

FOR  FURTHER  INFORMATION  CONTACr. 
Belinda  Collins,  PhJD.,  Director,  Office 
of  Standards  Services,  (301)  975—4000, 
fax:  (301)  963-2871,  e-mail: 
bcollins^ist.gov;  or  Joan  Tyler, 
Standards  Conformity  Program  (301) 
975-5555,  fax:  (301)  975-2183,  e-mail: 
joan.tyler@nist.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  National  Institute  of  Standards 
and  Technology,  several  principal 
Standards  IDevelopment  Organizations 
(SDOs),  and  the  American  National 
Standards  Institute'  (ANSI)  are 
organizing  a  one-day  conference  to 
focus  on  how  Federal  agencies  have 
successfully  worked  with  SDOs  in  their 
use  of  voluntary  consensus  standards. 
This  conference  will  present  examples 
of  private  consensus  organizations’  or 
Standards  Development  Organizations’ 
work  with  Federal  agencies  to  achieve 
more  efficiency  through  successful 
utilization  of  private  sector  standards. 
Agencies  and  SDOs  will  discuss  success 
stories  based  on  voluntary  standards 
used  for  procurements,  regulations,  and 
for  meeting  future  national  needs. 
Several  panels  of  experts  will  explain 
the  impact  of  particular  standards  on 
agency  goals,  as  well  as  the  process  of 
developing  the  standards  and  any 
problems  which  had  to  be  overcome. 
NIST  will  provide  background 
information  on  the  National  Technology 
Transfer  and  Advancement  Act  and  the 
Implementation  Plan.  ANSI  will  discuss 
the  generic  standards  development 
process  and  its  role  in  coordinating  with 
and  accrediting  SDOS  in  the  United 
States. 

Federal  entities  which  wish  to  learn 
how  other  agencies  have  worked  with 
the  private  sector  to  develop  mutually 
beneficial  standards,  resolve  policy 
issues,  and  use  standards  in  both 
Federal  procurements  and  regulations, 
as  well  as  other  interested  parties,  are 
invited  to  attend  the  conference.  ‘ 
Attendees  may  participate  in  the 
question  and  answer  sessions  and  talk 
directly  with  representatives  from  the 
Standards  Development  Organizations. 
Participating  SDOs  include:  the 
American  Society  of  Mechanical 
Engineers  (ASME),  the  American 
Society  for  Testing  and  Materials 


(ASTM),  the  National  Fire  Protection 
Association  (NFPA),  the  Society  of 
Automotive  Engineers  (SAE),  the 
Institute  of  Electrical  and  Electronics 
Engineers  (IEEE),  the  Aerospace 
Industry  Association  (ALA),  the 
Information  Technology  Industry 
Council  (ITI),  Underwriters  Laboratories 
(UL),  and  other  professional  bodies. 

Dated:  July  8, 1997. 

Elaine  Bunten-Mines, 

Director,  Program  Office. 

[FR  Doc.  97-18284  Filed  7-10-97;  8:45  am) 
nUJNG  CODE  3Sie-1S-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Consolidation  and  Amendment  of 
Export  Visa  Requirements  to  Include 
the  Electronic  Visa  Information  System 
for  Certain  Cotton,  Wool,  Man-Made 
Rber,  Silk  Blend  and  Other  Vegetable 
Rber  Textiles  and  Textile  Products 
Produced  or  Manufactured  in 
indonesia 

July  7, 1997. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  consolidating 
and  amending  visa  requirements. 

EFFECTIVE  DATE:  August  1,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212. 

SUPPL^ENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

In  exchange  of  notes  dated  May  23, 
1997  and  June  23, 1997,  the 
Governments  of  the  United  States  and 
Indonesia  agreed  to  amend  the  existing 
visa  arrangement  for  cotton,  wool,  man¬ 
made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile 
products,  produced  or  manufactured  in 
Indonesia  and  exported  on  and  after 
August  1, 1997.  The  amended 
arrangement  consolidates  existing 
provisions  and  new  provisions  for  the 
Electronic  Visa  Information  System 
(ELVIS).  In  addition  to  the  ELVIS 
requirements,  shipments  will  continue 
to  be  accompanied  by  an  original  visa 
stamped  on  the  front  of  the  original 
commercial  invoice  issued  by  the 
Government  of  Indonesia. 


In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  amend  the 
existing  visa  requirements  for  textile 
products,  produced  or  manufactured  in 
Indonesia  and  exported  on  and  after 
August  1, 1997. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION;  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66263, 
published  on  December  17, 1996).  Also 
see  52  FR  20134,  published  on  May  29, 
1987. 

Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that  textile 
products  entered  into  the  United  States 
for  consiimption,  or  withdrawn  from 
warehouse  for  consumption,  will  meet 
the  visa  requirements  set  forth  in  the 
letter  published  below  to  the 
Commissioner  of  Customs. 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.,  ^ 

Committee  for  the  Implementation  of  Textile 
Agreements  ••■!]  n.i 

July  7, 1997.  ' 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  May  19, 1987,  as  amended, 
by  the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements,  that 
directed  you  to  prohibit  entry  of  certain 
cotton,  wool,  man-made  fiber,  silk  blend  and 
other  vegetable  fiber  textiles  and  textile 
products,  produced  or  manufactured  in 
Indonesia  for  which  the  Government  of 
Indonesia  has  not  issued  an  appropriate 
export  visa. 

Under  the  terms  of  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  pursuant  to  a  the  Export  Visa 
Arrangement,  effected  by  exchange  of  notes 
dated  May  23, 1997  and  June  23, 1997, 
between  the  Governments  of  the  United 
States  and  Indonesia;  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  August  1, 1997,  entry 
into  the  Customs  territory  of  the  United 
States  (i.e.,  the  50  states,  the  District  of 
Columbia  and  the  Commonwealth  of  Puerto 
Rico)  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products  in 
Categories  200-239,  300-369,  400-469,  600- 
670  and  800-899,  including  part  categories 
and  merged  categories;  but  not  Categories 
353/354  and  653/654,  produced  or 
manufactured  in  Indonesia  and  exported  on 
and  after  August  1, 1997  for  which  the 
Government  of  Indonesia  has  not  issued  an 
appropriate  export  visa  and  Electronic  Visa 
Information  System  (ELVIS)  transmission 
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fully  described  below.  Should  additional 
categories,  part  categories  or  merged 
categories  be  added  to  or  changed  horn  those 
subject  to  import  quotas  under  the  Bilateral 
Agreement  and  notihed  in  accordance  with 
the  Oruguay  Round  Agreement  on  Textiles 
and  Clothing,  the  entire  category  or 
categories  shall  be  automatically  included  in 
the  coverage  of  the  Visa  Arrangement. 
Merchandise  exported  on  or  after  the  date  the 
category  is  added  to,  or  changed  in,  the 
Agreement,  or  becomes  subject  to  import 
quotas,  shall  require  a  visa  and  ELVIS 
transmission. 

A  visa  must  accompany  each  commercial 
shipment  of  the  aforementioned  textile 
products.  A  circular  stamped  marking  in  hlue 
ink  will  appear  on  the  front  of  the  original 
textile  export  commercial  invoice.  The 
original  visa  shall  not  be  stamped  on 
duplicate  copies  of  the  invoice.  The  original 
invoice  with  the  original  visa  stamp  will  be 
required  to  enter  the  shipment  into  the 
United  States.  Duplicates  of  the  invoice  and/ 
or  visa  may  not  be  used  for  this  purpose. 

Each  visa  stamp  shall  include  the 
following  information; 

1.  The  visa  number.  The  visa  number  shall 
be  id  the  standard  nine  digit  letter  format, 
beginning  with  one  numeric  digit  for  the  last 
digit  of  the  year  of  export,  followed  by  the 
two  character  alpha  country  code  specified 
by  the  International  Organization  for 
Standardization  (ISO)  (the  code  for  Indonesia 
is  "ID”),  and  a  six  digit  numeric  serial 
number  identifying  the  shipment;  e.g., 
7ID123456. 

2.  The  date  of  issuance.  The  date  of 
issuance  shall  be  the  day,  month  and  year  on 
which  the  visa  was  issued. 

3.  The  original  signature  of  the  issuing 
official  of  the  Government  of  Indonesia. 

4.  The  correct  category(s),  merged 
category(s),  part  category(s),  quantity(s)  and 
imit(s)  of  quantity  in  the  shipment  as  set 
forth  in  the  U.S.  Department  of  Commerce 
Correlation  and  in  Uie  Harmonized  Tariff 
Schedules  of  the  United  States  Annotated 
(HTSUSA)  shall  be  reported  in  the  spaces 
provided  within  the  visa  stamp  (e.g.,  "Cat. 
340-510  DOZ”:  “Cat.  369-S510KG”:  “Cat. 
331/631-510DPR":  “Cat.317/617/326- 
510M2”:  “Cat.443-510NO”). 

Quantities  must  be  stated  in  whole 
numbers.  Decimals  or  fractions  will  not  be 
accepted.  Merged  category  quota 
merchandise  may  be  accompanied  by  either 
the  appropriate  merged  category  visa  or  the 
correct  category  visa  corresponding  to  the 
actual  shipment  (e.g.,  quota  Category  347/348 
may  be  visaed  as  “Category  347/348”  or  if  the 
shipment  consists  solely  of  Category  347 
merchandise,  the  shipment  may  he  visaed  as 
“Category  347,”  but  not  as  “Category  348”). 

U.SrCustoms  shall  not  permit  entry  if  the 
shipment  does  not  have  a  visa,  or  if  the  visa 
number,  date  of  issuance,  signatiue,  category, 
quantity  or  imits  of  quantity  are  missing, 
incorrect,  illegible,  or  have  been  crossed  out 
or  altered  in  any  way.  If  the  quantity 
indicated  on  the  visa  is  less  than  that  of  the 
shipment,  entry  shall  not  be  permitted.  If  the 
quantity  indicated  on  the  visa  is  more  them 
that  of  the  shipment,  entry  shall  be  permitted 
and  only  the  amount  entered  shall  charged 
to  any  applicable  quota. 


If  the  visa  is  not  acceptable  then  a  new  visa 
must  be  obtained  from  the  Indonesian 
Government  or  a  visa  waiver  issued  by  the 
U.S.  Department  of  Commerce  at  the  request 
of  the  Indonesian  Government  and  presented 
to  the  U.S.  Customs  Service  before  any 
portion  of  the  shipment  will  he  released.  The 
waiver,  if  used,  only  waives  the  requirement 
to  present  a  visa  with  the  shipment.  It  does 
not  waive  the  quota  requirement.  Visa 
waivers  will  only  be  issued  for  classification 
purposes  or  for  one  time  special  purpose 
shipments  that  are  not  part  of  an  ongoing 
commercial  enterprise. 

If  the  visaed  invoice  is  deftcient,  the  U.S. 
Customs  Service  will  not  return  the  original 
document  after  entry  or  attempted  entry,  but 
will  provide  the  importer  a  certified  copy  of 
that  visaed  invoice  for  use  in  obtaining  a  new 
correct  original  visaed  invoice  or  a  visa 
waiver. 

If  a  shipment  from  Indonesia  has  been 
allowed  entry  into  the  commerce  of  the 
United  States  with  either  an  incorrect  visa  or 
no  visa,  and  redelivery  is  requested  but 
caimot  be  made,  the  shipment  will  be 
charged  to  the  correct  category  limit  whether 
or  not  a  replacement  visa  or  visa  waiver  is 
provided. 

ELVIS  Requirements: 

A.  Each  ELVIS  message  will  include  the 
following  information; 

i.  The  visa  number.  The  visa  number  shall 
be  in  the  standard  nine  digit  letter  format, 
beginning  with  one  numeric  digit  for  the  last 
digit  of  the  year  of  expwrt,  followed  by  the 
two  character  alpha  country  code  specified 
by  the  International  Organization  for 
Standardization  (ISO)  (the  code  for  Indonesia 
is  “ID”),  and  a  six  digit  numerical  serial 
number  identiMng  the  shipment;  e.g., 
7ID123456. 

ii.  The  date  of  issuance.  The  date  of 
issuance  shall  be  the  day,  month  and  year  on 
which  the  visa  was  issued. 

iii.  The  correct  category(s),  merged 
category(s),  part  category(s),  quantity(s)  and 
unit(s)  of  quantity  in  the  shipment  as  set 
forth  in  the  U.S.  Department  of  Commerce 
Correlation  and  in  ^e  Harmonized  Tarift 
Schedule  of  the  United  States,  Annotated,  or 
successor  documents. 

iv.  The  manufrcturer  ID  number  (MID).  The 
MID  shall  begin  with  “ID,”  followed  by  the 
first  three  characters  from  each  of  the  first 
two  words  of  the  name  of  the  manufrcturers, 
followed  by  the  largest  number  on  the 
address  line  up  to  tiie  first  four  digits, 
followed  by  three  letters  fiom  the  city  name. 

B.  Entry  of  a  shipment  shall  not  be 
permitted: 

i.  if  an  ELVIS  transmission  has  not  been 
received  for  the  shipment  from  Indonesia; 

ii.  if  the  ELVIS  transmission  for  that 
shipment  is  missing  any  of  the  following: 

a.  visa  number 

b.  category  or  part  category 

c.  quantity 

d.  unit  of  measure 

e.  date  of  issuance 

f.  manufacturer  ID  number; 

iii.  if  the  ELVIS  transmission  for  the 
shipment  does  not  match  the  information 
supplied  hy  the  importer,  or  the  Customs 
broker  acting  as  an  agent  on  behalf  of  the 
importer,  with  regard  to  any  of  the  following: 


a.  visa  number 

b.  category  or  part  category 

c.  unit  of  measure; 

iv.  if  the  quantity  being  entered  is  greater 
than  the  quantity  transmitted;  or, 

V.  if  the  visa  number  has  previously  been 
used,  except  in  the  case  of  a  split  shipment. 

C.  A  new,  correct  ELVIS  transmission  from 
the  country  of  origin  is  required  before  a 
shipment  that  has  heen  denied  entry  for  one 
of  tile  circumstances  in  B.i-v  will  be  released. 

D.  A  new,  correct  ELVIS  transmission  fiem 
the  country  of  origin  is  required  for  entries 
made  using  a  visa  waiver  under  the 
procedure  described  above.  Visa  waivers  will 
only  be  considered  for  classification 
purposes  or  for  one  time  special  purpose 
shipments  that  are  not  part  of  an  ongoing 
commercial  enterprise. 

E.  Shipments  will  not  be  released  for  forty- 
eight  hours  in  the  event  of  a  system  failure. 

If  system  failure  exceeds  forty-eight  Bours, 
for  the  remaining  period  of  the  system  failure 
the  U.S.  Customs  Service  will  release 
shipments  on  the  basis  of  the  paper  visaed 
document. 

F.  If  a  shipment  finm  Indonesia  is  allowed 
entry  into  the  commerce  of  the  United  States 
with  an  incorrect  visa,  no  visa,  an  incorrect 
ELVIS  transmission,  or  no  ELVIS 
transmission,  and  redelivery  is  requested  but 
caimot  be  made,  the  shipment  will  be 
charged  to  the  correct  category  limit  whether 
or  not  a  replacement  visa  or  waiver  is 
provided  or  a  new  ELVIS  message  is 
transmitted. 

G.  The  Indonesian  Government  authorities 
may  request  a  report  containing  information 
on  visa  utilization  from  the  U.S.  Customs 
Service  as  fiaquently  as  needed.  This  report 
will  contain; 

a.  visa  number 

b.  category  number 

c.  quantity  charged  to  quota 

d.  unit  of  measure 

e.  entry  number 

f.  entry  line  number. 

Shipments  Not  Requiring  Visas: 

Merchandise  imported  for  the  personal  use 

of  the  importer  and  not  for  resale,  regardless 
of  value,  and  properly  marked  commercial 
sample  shipments  valued  at  U.S.  $250  or  less 
do  not  require  a  visa  or  an  ELVIS 
transmission  for  entry  and  shall  not  be 
charged  to  Agreement  levels. 

Other  Provisions; 

Except  as  provided  in  the  paragraph  above, 
any  shipment  which  requires  a  visa  but 
wfoch  is  not  accompanied  by  a  valid  and 
correct  visa  and  ELVIS  transmission  in 
accordance  with  the  foregoing  provisions, 
shall  be  denied  entry  by  the  Government  of 
the  United  States  of  America  unless  the 
Government  of  Indonesia  authorizes  the 
entry  and  any  charges  to  the  Agreement 
levels. 

The  visa  stamp  remains  unchanged. 

The  actions  taken  concerning  the 
Government  of  Indonesia  with  respect  to 
imports  of  textiles  and  textile  products  in  the 
foregoing  categories  have  been  determined  by 
the  Committee  for  the  Implementation  of 
Textile  Agreements  to  involve  foreign  affairs 
functions  of  the  United  States.  Therefore, 
these  directions  to  the  Commissioner  of 
Customs,  which  are  necessary  for  the 
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implementation  of  such  actions,  hdl  within 
the  foreign  affairs  exception  to  the 
rulemaking  provisions  of  5  U.S.C.  553(a)(1). 
This  letter  will  be  published  in  the  Federal 
Register. 

Sincerely, 

Troy  H.  Cribh, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  97-18207  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  3S1(M>R-F 


DEPARTMENT  OF  DEFENSE 

Defense  Information  Systems  Agency 

Membership  of  the  Defense 
Information  Systems  Agency  Senior 
Executive  Service  (SES)  Performance 
Review  Board  (PRB) 

June  25. 1997. 

AQENCY:  Elefense  Information  System 
Agency,  DOD. 

ACTION:  Notice  of  membership  of  the 
Defense  Information  Systems  Agency 
Senior  Executive  Service  Performance 
Review  Board. 


SUMMARY:  This  notice  announces  the 
appointment  of  the  members  of  the 
Performance  Review  Board  of  the 
Defense  Information  Systems  Agency 
(DISA).  The  publication  of  membership 
is  required  by  5  U.S.C  4314(c)(4).  The 
Performance  Review  Board  provides  fair 
and  impartial  review  of  Senior 
Executive  Service  performance 
appraisals  and  makes  recommendations 
regarding  performance  ratings  and 
performance  awards  to  the  Director, 
DISA. 

EFFECTIVE  DATE:  July  1, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Carrie  K.  Bazemore,  SES  Program 
Manager,  Civilian  Personnel  Division, 
Personnel  and  Manpower  Directorate, 
Defense  Information  Systems  Agency 
(703)  607-4411. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  4314(c)(4),  the 
following  are  names  and  titles  of  the 
executives  who  have  been  appointed  to 
serve  as  members  of  the  SES 
Performance  Review  Board.  They  will 
serve  a  one-year  renewable  term, 
effective  July  1, 1997. 

John  W.  Meincke,  Brigadier  General, 
USAF  Vice  Director,  DISA 

Mr.  Joseph  Insinga,  Acting  Deputy 
Director  for  Operations 

Ms.  Diann  McCoy,  Deputy  Director  for 
C4I  Programs  Directorate 


Mr.  Robert  Hutten,  Deputy  Director  for 
Strategic  Plans  and  Policy 
Jack  Penkoske, 

Chief,  Civilian  Personnel  Division. 

(FR  Doc.  97-18237  Filed  7-10-97;  8:45  am) 
BiLUNQ  CODE  3610-05-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Director,  hiformation 
Resources  Management  Group,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 

DATES:  Interested  persons  axe  invited  to 
submit  comments  on  or  before 
September  9, 1997. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  devisp  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
-Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  ffiat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  Director, 
Information  Resources  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 


proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  iised 
in  a  timely  manner,  (3)  is  the  estimate 
of  biuden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  iifformation 
technology. 

Dated:  July  7, 1997. 

Gloria  Parker, 

Director,  Information  Resources  Management 
Group. 

CMBce  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement. 

Title:  Financial  and  Performance 
Report,  Library  Services  and 
Construction  Act  (LSCA),  Titles  I,  H, 
and  EQ. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov’t,  SEAs  or  LEAs. 

Reporting  Burden  and  Recordkeeping: 

Responses:  55. 

Burden  Hoius:  2,409. 

Abstract:  The  State  Library 
Administrative  Agency  submits  the 
Financial  and  Performance  Report 
reflecting  project  expenditures  and 
completion  data,  the  relationship  of  the 
projects  to  the  LSCA  Long-range  Plan, 
£md  evaluation  project  data  for  Title  I 
(Public  Library  Services);  Title  II  (Public 
Library  Construction  and  Technology 
Enhancement);  and  Title  III  (Interlibrary 
Cooperation  and  Resource  Sharing). 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Revision. 

Title:  Local  Educational  Agency 
Application  Under  Part  B  of  the 
Individuals  with  Disabilities  Education 
Act. 

Frequency:  Amendments  to 
Application  on  File  with  the  State. 

Affected  Public:  State,  local  or  Tribal 
Gov’t,  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  15,376. 

Burden  Hours:  30,752. 
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Abstract:  Local  educational  agencies 
and  eligible  State  agencies  must  have  an 
application  on  file  with  the  State 
educational  agency  in  order  to  be 
eligible  for  assistance  under  Part  B  of 
the  Individuals  with  Disabilities 
Education  Act. 

[FR  Doc.  97-18131  Filed  7-10-97;  8:45  ami 
BILUNG  CODE  400<M)1-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 

Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Director,  Information 
Resources  Management  Group,  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
11, 1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Ofiicer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resomces  Management 


Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
'office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  finm  Patrick  J.  Sherrill  at  the 
address  specified  above. 

Dated;  July  7, 1997. 

Gloria  Parker, 

Director,  Information  Resources 
Management  Group. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Revision. 

Title:  Status  Report  on  Homeless 
Children  and  Youth  from  State 
Educational  Agencies  under  the  Stewart 
B.McKinney  Homeless  Assistance  Act. 
Frequency:  Triennially. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov’t, 
SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  54. 

Burden  Hours:  4,590. 

Abstract:  State  educational  agencies 
will  submit  information  to  the 
Department  regarding  numbers  and 
allocations  of  homeless  children  and 
youth,  problems  relating  to  the  access  of 
appropriate  public  education  and  the 
difficulties  in  identifying  their  special 
needs.  The  Department  will  use  this 
information  to  report  to  Congress. 

(FR  Doc.  97-18130  Filed  7-10-97;  8:45  am) 
BtLUNG  CODE  4000-01-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

DEPARTMENT  OF  EDUCATION 

Office  of  Vocational  and  Adult 
Education 

Schooi-to-Work  Opportunities  Act: 
Leadership  Development  Application 
Procedures 

AGENCIES:  Employment  and  Training 
Administration,  Labor.  Office  of 
Vocational  and  Adult  Education, 
Education. 


ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  Leadership 
Development  Grant  Applications  (SGA). 

SUMMARY:  This  notice  contains  all  of  the 
necess£uy  information  and  forms  needed 
to  apply  for  grant  funding.  The 
Departments  of  Labor  and  Education 
jointly  invite  proposals  for  one  new 
award  in  FY  1997,  as  authorized  under 
section  403  of  the  School-to-Work 
Opportimities  Act  of  1994  (the  Act). 

This  award  will  be  used  to  provide  seed 
capital  to  support  research  and  policy 
exchanges  between  State  and  local 
School-to-Work  leaders  and  government 
and  business  leaders  from  other 
coimtries.  The  intent  is  to  provide  a 
grant  to  an  organization  that  has  the 
demonstrated  capability  to  undertake 
these  activities  and  to  use  these  funds 
to  leverage  support  for  the  maintenance 
of  this  effort  once  the  Federal 
investment  had  ended. 

DATES:  Applications  for  grant  awards 
will  be  accepted  commencing  July  11, 
1997.  The  closing  date  for  receipt  of 
applications  is  August  11, 1997,  at  4 
p.m.  (Eastern  Time)  at  the  address 
below.  Telefacsimile  (FAX)  applications 
will  not  be  honored. 

ADDRESSES:  Applications  shall  be 
mailed  to:  U.S.  Department  of  Labor, 
Employment  and  Training 
Administration,  Division  of  Acquisition 
and  Assistance,  Attention:  Ms.  Laura 
Cesario,  Reference:  SGA/DAA  97-018, 
200  Constitution  Avenue,  N.W.,  Room 
S-4203,  Washington,  D.C.  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Acquisition  and  Assistance, 
telephone:  (202)  219-8694  (this  is  not  a 
toll  free  number).  This  solicitation  will 
also  be  published  on  the  Internet,  on  the 
Employment  and  Training 
Administration’s  Home  Page  at  http:// 
WWW. doleta.gov. 

Leadership  Development  Solicitation 
/.  Purpose 

To  invite  proposals  to  establish  a 
leadership  program  for  State  and  local 
School-to-Work  leaders  to  support 
international  research  and  policy 
exchanges  with  a  focus  on  youth 
education  and  employment 
development,  including  skill  standards 
and  qualifications  and  portable 
credential  systems;  institutional  and 
social  partnerships;  integrated 
curriculum;  and  policy  development 
within  the  context  of  globalization, 
technological  and  economic  change. 

//.  Background 

The  School-to-Work  Opportunities 
Act  was  signed  into  law  by  the 
President  on  May  4, 1994.  Jointly 
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administered  by  the  Departments  of 
Labor  and  Education,  this  Act  is  a  new 
approach  to  education  that  seeks  to 
better  prepare  all  American  youth  for 
careers  in  high  skill,  high  wage  jobs  and 
to  strengthen  the  linkages  between  what 
is  learned  in  school  with  work.  Under 
the  Act,  venture  capital  grants  are 
provided  to  States  and  local 
communities  to  undertake  systemic 
reform.  Grants  are  for  a  limited  duration 
with  the  Federal  investment  declining 
over  time.  These  investments  are 
intended  to  support  the  one-time  costs 
of  States  and  local  communities  to 
restructure  learning  experiences  for  all 
students.  The  Act  also  provides  a  set- 
aside  of  funds  for  national  activities  to 
support  School-to-Work  system¬ 
building  nationwide.  These  funds  are 
used  for  technical  assistance  and 
capacity  building,  for  outreach,  and  for 
research  and  evaluation. 

III.  Statement  of  Work 
The  focus  on  global  competitiveness, 
rapidly  changing  technology  and  its 
impact  on  work  force  preparedness  of 
individuals  is  not  unique  to  the  United 
States.  Both  U.S.  and  policy  leader  from 
other  countries  have  struggled  to 
address  the  “skills  gap”  among  its  youth 
and  the  need  to  prepare  students  to 
succeed  in  the  rapidly  changing 
workplace.  Policy  leaders  have  long 
benefitted  from  international  exchange 
and  policy  learning.  The  enactment  of 
the  National  School-to-Work 
Opportunities  Act  was  preceded  by 
almost  a  decade  of  study  and 
experimentation  by  national.  State  and 
local  policy  leaders.  National  and  State 
leaders  in  particular  were  heavily 
influenced  by  the  European  models. 
Many  of  the  early  State  initiatives  were 
modeled  after  the  European 
apprenticeship  and  training  programs. 
The  Competitiveness  and  Human 
Resources  program  of  the  German 
Marshall  Fund  has  served  community, 
state  and  federal  policy  makers  and  the 
research  community.  This  program  has 
been  phased-out.  The  Departments 
believe  that  there  is  a  need  to  continue 
this  capability  if  the  School-to-Work 
initiative  is  to  reach  scale  and 
sustainability.  The  School-to-Work 
movement  is  approaching  year  three  in 
its  design  €md  implementation  strategy 
and  funding.  Much  has  been 
accomplished,  but  just  as  our  colleagues 
abroad  are  faced  with  evaluating  their 
education  and  training  systems’  ability 
to  respond  and  prepare  individuals  for 
careers  in  the  new  global  economy,  so 
too  must  STW  leaders  evaluate  their 
progress  to  date.  School-to-Work  leaders 
need  to  understand  how  systems  work 
and  how  to  build  them.  Policy  makers 


on  both  sides  of  the  Atlantic  recognize 
the  need  to  find  more  cost-effective 
ways  of  providing  high  quality  initial 
and  continuing  education  and  work 
force  training  for  all.  Trans- Atlantic 
networks  can  and  do  assist  in  devising 
new  policies  and  programs  promoting 
effective  approaches  benchmarked  to 
best  practice. 

The  Departments  are  interested  in 
capacity-building  and  leadership 
support  activities  that  are  specifically 
targeted  to  State  and  local  STW  leaders, 
with  the  intent  to: 

•  Facilitate  communications  and 
partnerships  among  lead  agencies, 
programs.  Ministries  and  policy 
research  communities  addressing  issues 
of  transitions  from  school-to-work 
education  reform,  and  work  force 
training  in  the  U.S.  and  Europe  and 
focusing  on  such  areas  as:  skill 
standards  and  certifications, 
innovations  in  curriculum  development, 
partnerships  between  public  and  private 
institutions,  integration  of  school-based 
and  work-based  learning;  organization 
and  recruitment  of  the  business  and 
labor  communities;  and  strategies  for 
serving  the  needs  of  out-of-school 
youth. 

•  Disseminate  information,  analysis 
and  technical  assistance  on  best 
practices,  promising  innovations  and 
programs  evaluations  relevant  to  the 
needs  of  national,  state  and  local  policy 
makers,  researchers  and  education/ 
training  program  practitioners  and 
directors. 

•  Develop  strategic  trans-Atlantic 
networks  to  promote  new  forms  of 
partnerships  centered  on  related 
initiatives; 

•  Provide  a  forum  for  continuing 
international  policy  exchange  with 
National,  State  and  local  leaders, 
through  multi-year  activities,  organized 
by  policy  domain  areas  and  based  on  a 
planned  calendar  of  research, 
conferences  and  site  visits. 

Over  the  past  decade  the  German 
Marshall  Fimd  has  promoted  increased 
trans-Atlantic  imderstsmding  and 
collaboration  on  employment  and 
training  issues.  The  Departments  are 
seeking  an  organization  to  assume  this 
type  work  which  is  no  longer  being 
supported  by  the  German  Marshall 
Fund.  The  Departments’  intent  is  to 
award  funds  imder  this  solicitation  to 
an  organization  that  has  demonstrated 
the  capability  to  undertake  these 
activities  and  to  use  these  funds  to 
leverage  support  for  the  maintenance  of 
this  effort  once  the  Federal  investment 
has  ended.  Further,  the  Department 
intends  that  the  funds  available  under 
this  grant  will  be  used  to  support 
activities,  but  will  not  be  used  to  cover 


international  travel  expenses. 
Organizations  submitting  a  proposal 
under  this  solicitation  must  demonstrate 
how  such  international  travel  expenses 
will  be  financed. 

IV.  Application  Process 
Eligible  Applicants 

Non-profit  organizations  that  can 
demonstrate  the  capability  to  imdertake 
this  project,  including  requirements  for 
leveraging  funds.  In  preparing  the 
proposal,  please  use  the  following 
headings  and  respond  to  the 
information  requested  in  each  of  the 
following  categories. 

i.  Project  Title.  Identify  the  title  of  the 
proposed  policy  exchange  program. 

ii.  Project  Proposal.  Provide  a 
description  of  the  proposed  project. 

This  description  should  include 
information  on  the' capability  of  the 
offeror  to  undertake  this  project  and 
should  specifically  address  the  prior 
experience  and  current  capability  of  the 
offeror  to  establish  these  international 
policy  exchanges.  The  proposal  must 
describe  the  approach  and 
methodologies  the  offeror  will  employ 
in  establishing  these  international 
research  and  policy  exchanges  and 
should  be  specific  as  to  activities,  with 
time  lines,  diat  are  proposed  including 
how  these  activities  will  build  the 
capacity  of  State  and  local  leaders  to 
implement  School-to-Work  systems. 

The  proposal  should  also  detail  specific 
products  that  will  be  developed  and 
how  these  products  will  be 
disseminated. 

Hi.  Staff  Involved.  Provide 
information  about  the  staff  proposed  for 
this  project,  including  their  background 
and  qualifications  as  well  as  percentage 
of  time  committed  to  the  project. 

iv.  Support  and  Sustainability. 
Provide  information  on  how  the 
organization  intends  to  use  the  funds 
under  this  award  to  leverage  additional 
funding  to  support  the  continuation  of 
this  project  once  the  federal  funds  have 
ended.  The  offeror  must  provide 
specific  information  on  how 
international  travel  expenses  will  be 
financed  since  federal  funds  may  not  be 
used  for  this  project. 

V.  Application  Submittal 

Applicants  must  submit  an  original 
and  tiu«e  (3)  copies  of  their  proposal. 
The  applications  shall  be  divided  into 
two  distinct  parts:  Part  I — which 
contains  Standard  Form  (SF  424, 
“Application  for  Federal  Assistance,” 
(Appendix  A)  and  “Budget  Information 
Sheet”  (Appendix  B).  All  copies  of  the 
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SF  424  must  have  original  signatures  of 
the  designated  fiscal  agent.  Applicants 
shall  indicate  on  the  SF-424  the 
organization’s  IRS  status.  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
17.249.  In  addition,  the  budget  shall 
include — on  a  separate  page(s) — a 
detailed  cost  break-out  of  each  line  item 
on  the  Budget  Information  Sheet.  Part  II 
shall  contain  the  program  narrative  that 
demonstrates  the  applicant’s  plan  and 
capabilities  in  accordance  with 
evaluation  criteria  contained  in  this 
notice.  Applicants  must  describe  their 
plan  in  light  of  each  of  the  Evaluation 
Criteria.  No  cost  data  or  reference  to 
price  shall  be  included  in  this  part  of 
the  application.  Applicants  must  limit 
the  program  narrative  section  to  no 
more  than  25  double-spaced  pages,  on 
one  side  only.  This  includes  any 
attachments.  Applications  that  fail  to 
meet  the  page  limitation  requirements 
will  not  be  considered. 

VI.  Late  Applications 

Any  application  received  after  the 
exact  date  and  time  specified  for  receipt 
at  the  office  designated  in  this  notice 
will  not  be  considered,  unless  it  is 
received  before  awards  are  made  and 
it — (a)  Was  sent  by  registered  or 
certified  mail  not  later  than  the  fifth 
calendar  day  before  the  date  specified 
for  receipt  of  applications  (e.g.,  an 
application  submitted  in  response  to  a 
solicitation  requiring  receipt  of 
applications  by  the  20th  of  the  month 
must  have  been  mailed/post  marke4  by 
the  15th  of  that  month);  or  (b)  Was  sent 
by  the  U.S.  Postal  service  Express  Mail 
next  Day  Service  to  addresses  not  later 
than  5:00  P.M.  at  the  place  of  mailing 
two  working  days  prior  to  the  date 
specified  for  receipt  of  applications.  The 
term  “working  days”  excludes 
weekends  and  Federal  holidays. 

The  term  “post  marked”  means  a 
printed,  stamped  or  other  wise  place 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable,  without  further  action,  as 
having  been  supplied  or  affixed  on  the 
date  of  mailing  by  an  employee  of  the 
U.S.  Postal  Service. 

VII.  Hand  Delivered  Applications 

It  is  preferred  that  applications  be 
mailed  at  least  five  days  prior  to  the 


closing  date.  To  be  considered  for 
funding,  hand-delivered  applications 
must  be  received  by  4:00  p.m.,  (Eastern 
Time),  on  the  closing  date.  Telegraphed 
and/or  faxed  applications  will-not  be 
honored.  Failure  to  adhere  to  the  above 
instructions  will  be  a  basis  for  a 
determination  of  nonresponsiveness. 
Overnight  express  mail  from  carriers 
other  than  the  U.S.  Postal  Service  will 
be  considered  hand-delivered 
applications  and  must  be  received  by 
the  above  specified  date  and  time. 

VIII.  Funding  Availability  and  Period  of 
Performance 

The  Departments’  expected  to  make 
one  award,  not  to  exceed  $500,000.  The 
period  of  performance  will  be  for  12 
months  from  the  date  the  grant  is 
awarded.  The  Departments  may,  at  their 
option,  provide  additional  funds  for  a 
second  year,  depending  upon 
availability  of  funds,  and  performance 
of  the  awardee. 

IX.  Review  Process 

A  careful  evaluation  of  applications 
will  be  made  by  a  technical  review 
panel,  who  will  evaluate  the 
applications  against  the  criteria  listed 
below.  The  government  may  elect  to 
award  the  grant  without  discussions 
with  the  offeror.  In  such  situations,  an 
award  based  on  the  offeror’s  signatiure 
on  the  SF  424  constitutes  a  binding 
offer. 

Evaluation  Criteria 

1.  The  innovation  and  soundness  of 
the  plan.  (30  Points) 

•  Does  the  plan  address  the  activities 
identified  in  the  work  statement? 

•  Does  the  plan  indicate  how  it  will 
identify  and  bring  together  international 
leaders? 

•  Is  the  plan  specific  as  to  the 
products  that  will  be  developed  and 
how  these  products  will  be 
disseminated? 

•  Are  the  goals  and  objectives  of  the 
plan  clearly  identified? 

•  Is  the  target  audience  clearly 
identified? 

•  Is  the  plan  specific  as  to 
methodology  and  approach? 

2.  The  capability  and  experience  of 
the  offeror  in  establishing  international 
exchange  programs.  (20  Points) 


•  Has  the  offeror  clearly  identified 
prior  experience  in  establishing 
international  exchanges  in  related 
fields? 

•  Does  the  offeror  demonstrate  the 
capability  to  identify  and  bring  together 
appropriate  leaders  both  in  the  U.S.  and 
internationally? 

3.  The  knowledge  and  experience  of 
the  offeror  in  school-to-work  transition 
and  related  education  and  training 
fields.  (20  Points) 

•  Does  the  offeror  cite  specific 
examples  of  prior  experience  in  school- 
to-work  transition  and  related  fields? 

•  Does  the  proposed  staff  have 
background  and  experience  in  working 
in  areas  related  to  school-to-work 
transition? 

•  Does  the  proposal  reflect  an 
understemding  of  issues  and  effective 
strategies  relating  to  transitioning  young 
people  from  school  to  careers? 

4.  The  demonstrated  capability  of  the 
offeror  to  commit  and  leverage  resources 
for  this  project.  (30  Points)  * 

•  Has  the  offeror  identified  the 
amount  and  sources  of  resources  to  be 
committed  to  this  project? 

•  Is  the  plan  specific  as  to  how 
proposed  international  travel  will  be 
financed? 

•  Does  the  offeror  make  a  compelling 
case  for  being  able  to  sustain  these 
efforts  once  federal  funds  are  no  longer 
available? 

The  grant  will  be  awarded  based  on 
applicant  response  to  the  above 
mentioned  criteria  and  what  is 
otherwise  most  advantageous  to  the 
Departments.  The  panel  results  are 
advisory  in  nature  and  not  binding  on 
the  Grant  Officer. 

Signed  at  Washington,  D.C.,  this  8th  day  of 
July  1997. 

Janice  E.  Perry, 

Grant  Officer. 

Appendices 

Appendix  A:  Application  for  Federal 
Assistance,  SF  Form  424 
Appendix  B:  Budget  Information  Sheet 
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APPLICATION  FOR 

FEDERAL  ASSISTANCE  h'**""®'***^ 


OMB  Approval  No.  0348-0043 


1.  TYPE  OF  SUSMISStON: 

A|i(«ealian  I  Pratniicitian 

□  CoratnicUon  i  aCanMnidian 

□  NanCofMiuclion  :  □Nan<onstruelian 


3.  DATE  RECEIVED  BY  STATE 


Appiicwil 


SUI*  Appicalion  MantOv 


4.  DATE  RBCEIVB)  BY  FEDERAL  AGENCY  FmM  klvMi 


S.  APPUCANT  INFORMATION 

La^Nma: 

OigN4zalionalUnlt 

AdAaaa  (gNa  cty.  oowdy.  Slala  mi  tip  cxida): 

Naina  and  talaphona  maabar  ol  Wa  panon  Mba  ooniacaad  on  mabaw  kwoMnQ 

Ma  appinalinn  (gh«  aiaa  eoda): 

.  {  , 

A  EMPLOYBT  lOemFICATTON  NUMBER  (BN); 

□  □-□□□□□□□ 

7.  TYPE  OF  APPLICANT:  (ankfappropilBlalaaarln  boa)  LJ 

K  Slaia  "h.  hdapandanl  School  dm. 

A  Coway  L  StaaaCbMrebadfcialbullanolHIcRarLawnbG 

A  TYPE  OF  APPLICATION: 

□  Naa  □ConlinuMian  ORawWon 

B  na»IMnn.  antar  apptoptlala  laaar(a)  InboNaa):  1  .  j  1  .iJ 

C.  Municipal  J.  Piluaia  UhNaraby 

D.  TonnMp  K.  MlanTAa 

E.  Inaaiaiala  L  IndMdual 

F.  baannwaclpal  M.  PioMI  Oroanlzallon 

a  SoacMDMilcI  N  Otiar  (SnacM; 

A  Inraaaaa Award  b!  DaoraaaaAaaid  C.  kioaaaa Daradon 

a  Oaaraaaa  Ouradon  Odiar(apaclir): 

A  NAME  OF  FBJSIAL  AGENCY: 

i.Jr.i.i-.;: 

r) 

ia  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 

TITLE: 

11.  DESCRIPTIVE  TITLE  OF  APPUCANTS  PROJECT:  : 

1A  AREAS  AFFECTED  BY  PROJECT  (cMaa,  oounta^  SUMa,  ale.); 

IS.  PROPOSB)  PROJECT: 


14.  CONQRESSKMAL  DISTRICTS  OF: 


18.  ESraiATED  RMOMa 


IB.  IS  APPUCAT10N  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE  OROB1 12372  PROCESS? 

JOO  I  a.  YES  TKSPREAPPUCATKJNMPPUCATION  WAS  UAOE  AVAILABLE  TO  THE 
'  STATE  EXECUTIVE  ORDER  12372  PROCESS  FOR  REVIEW  ON 

DATE _ 

b.  NO  □  PROGRAM  IS  NOT  COVERED  BY  EO.  12372 

□  OR  PROGRAM  HAS  NOT  BEB4  SELECTED  BY  STATE  FOR  REVIEW 


.00  17.  IS  THE  APPUCAKTOejNQUENT  ON  M(V  FEDERAL  DEBT? 

M  □  YM  «'Yw,*MMdi(n«pMnMlan.  □  No 


IB  TO  THE  BEST  OF  MY  lOIOWLEDOE  AND  BBJEF.  ALL  DATA  M  THIS  APPUCATKMIPREAPPLICATION  ARE  TRUE  AND  CORRECT.  THE  DOCUMENT  HAS  BEB4  DULY 
AUTHOROB)  BY  THE  GOVERMNO  BODY  OF  THE  APPUCANT  AM>  THE  APPLICANT  WU.  COMPLY  WITH  THE  ATTACHB)  ASSURANCES  IF  TTC  ASSISTANCE  IS  AWAROBX 


A.  Typad  Nmm  M  AuBnrlzad  RapananMNa 


c.  Talaphana  numbar 


A  Slyiattaa  ol  AuBioitoad  RapiaaaMaBa 


I  EdWona  Nol  Uiabla 


Standard  Fdnn  424  (REV  ABB) 
Piaaoribad  by  OMB  Ctcidar  A-KB 


Authorized  for  Local  Reproduction 
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INSTRUCTIONS  TOR  THE  SF  424  i 

This  is  a  standard  form  used  by  applicants  as  a  required  faoesheet  for  preapplications  and  applications  submitted  for  Federal  H 

assistance.  It  will  be  used  by  Federal  agencies  to  (^tain  applicant  certification  that  States  whidi  ave  established  a  review  and  jj 

comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have  I 

been  given  an  opportunity  to  review  the  applicant’s  submission. 

Item; 

Entry: 

Item: 

Entry: 

1. 

Self-e:qplanatory. 

12. 

List  only  the  largest  political  entities  affected  (e.g.. 

State,  counties,  dties. 

2. 

Date  application  submitted  to  Federal  agency  (or 

State  if  applicable)  &  applicant’s  control  numl^r 
(if  applicable). 

13. 

Self-explanatory. 

■ 

14. 

List  the  applicant’s  Congressional  District  and  any 

3. 

State  use  only  (if  applicable) 

District(s)  affected  by  the  program  or  project. 

4. 

If  this  application  is  to  continue  or  revise  an 

15. 

Amount  requested  or  to  be  contributed  during  the 

existing  award,  enter  present  Federal  identifier 

first  frmdingA>udget  period  by  each  contributor. 

number.  If  for  a  new  project,  leave  blank. 

Value  of  in-kind  contributions  should  be  induded 
on  appropriate  lines  as  apfdicable.  If  the  action 

5. 

Legal  name  of  applicant,  name  of  primary 

will  re^t  in  a  dollar  change  to  an  existing  award. 

organizational  unit  which  will  undertake  thu 

indicate  only  the  amount  of  the  change.  For  ^ 

assistance  activity,  complete  address  of  the 

decreases,  enclose  the  amounts  in  parentheses.  If 

applicant,  and  name  and  telephone  number  of  the 

both  basic  and  supplemental  amounts  are  indiided. 

person  to  contact  on  matters  related  to  this 

show  breakdown  on  an  attadied  sheet  For 

application. 

multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  item  15. 

6. 

Enter  Employer  Identification  Number  (BIN)  as 
assigned  the  Internal  Revenue  Service. 

16. 

Applicants  should  contact  the  State  Single  Point  of 

Contact  (SPOC)  for  Federal  Executive  Order 

7. 

&iter  the  appropriate  letter  in  the  space  provided. 

12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental ,  review 

8. 

Chedc  appropriate  box  and  enter  appropriate  ^ 

process. 

letter(s)  in  the  space(s)  provided. 

17. 

This  question  applies  to  the  applicant  organization. 

•  'T4ew”  means  a  new  assistance  award. 

not  the  person  ^o  signs  as  the  authorized 

-  "Continuation''  means  an  extension  for  an 

representative.  Categories  of  debt  include 

additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

delinquent  audit  disallowances,  loans  and  taxes. 

-  "Revision"  means  any  change  in  the*  Federal 

18. 

To  be  signed  by  the  authorized  representative  of 

Government’s  financial  obligation  or  contingent 

the  applicant.  A  copy  of  the  governing  body’s 

liability  from  an  existing  obligation. 

authorization  for  you  to'  sign  this  application  as 
official  representati^  must  be  on  file  in  the 

9. 

Name  of  Federal  agents  from  which  assistance  is 

applicant’s  office.  (Certain  Federal  agencies  may 

being  requested  with  this  application. 

require  that  this  authorization  be  submitted  as  part 
of  the  application.) 

10. 

Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  vdiich 

- 

assistance  is  required. 

- 

11. 

Enter  a  brief  descriptive  title  of  the  project  If 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 

For  preapplications,  use  a  separate  sheet  to 

- 

i! 

!; 

provide  a  siunmary  description  of  the  project. 

• 
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PART  II  -  BUDOET  Iim)ItMATION 
SECTION  A  -  Budget  Summary  by  Categories 


1 .  Personnel 


(A) 


(B) 


(C) 


2.  Fringe  Benefits  (Rate 


1 3 .  Travel 


4 .  Equipment 


5.  Supplies 


6.  Contractual 


7.  Other 


.jfc  .>  ■  •  . 


8.  Total,  Direct  Coat 
(Lines  1  throng  7) 


9.  Indirect  Cost  (Rate 


*) 


10.  Training  Coat/Stipenda 


11.  TOTAL  Funds  Requested 
(Lines  8  through  10) 


SECTION  B  -  Coat  Sharing/  Match  Summary  (if  appropriate) 


(A) 

(B) 

(C) 

1.  Cash  Contribution 

2.  In-Kind  Contribution 

3.  TOTAL  Coat  Sharing  /  Match 
(Rate  %) 

_ 

Use  Column  A  to  record  funds  requested  for  the  initial  period  of 
performance  (i.e,  12  months,  18  months,  etc.);  Column  B  to  record 
changes  to  Column  A  (i.e.  requests  for  additional  funds  or  line 
item  changes;  and  Column  C  to  record  the  totals  (A  plus  B), 


NOTE: 
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INSTRUCTIONS  FOR  PART  II  -  BUDGET  INFORMATION 


SECTION  A  -  Budget  Svaomary  by  Categories 


1.  Personnel :  Show  salaries  to  be  paid  for  project  personnel. 

2.  Fringe  Benefits:  Indicate  the  rate  and  amount  of  fringe  benefits. 

3.  Travel :  Indicate  the  amount  requested  for  staff  travel.  Include 
funds  to  cover  at  least  one  trip  to  Washington,  DC  for  project 
director  or  designee. 

4.  Equipment :  Indicate  the  cost  of  non-expendable  personal  property 
that  has  a  useful  life  of  more  than  one  year  with  a  per  unit  cost  of 
$5,000  or  more. 

5.  Supplies :  Include  the  cost  of  consumable  supplies  and  materials  to  be 
used  during  the  project  period. 

€.  Contractual :  Show  the  amount  to  be  used  for  (1)  procurement  contracts 
(except  those  which  belong  on  other  lines  such  as  supplies  and 
equipment J /  and  (2)  sub- contracts /grants. 

7.  Other :  Indicate  all  direct  costs  not  clearly  covered  by  lines  1 
through  6  above,  including  consultants. 

8.  Total.  Direct  Costs:  Add  lines  1  through  7. 

9.  Indirect  Costs:  Indicate  the  rate  and  amount  of  indirect  costs. 

Please  include  a  copy  of  your  negotiated  Indirect  Cost  Agreement. 

10.  Training  /Stipend  Cost:  (If  allowable) 

11.  Total  Federal  funds  Requested:  Show  total  of  lines  8  through  10. 


SECTION  B  -  Cost  Sharing /Matching  Summary 

Indicate  the  actual  tate  and  amount  of  cost  sharing/matching  when 
there  is  a  coat  aharing/matching  requirement.  Also  include  percentage 
of  total  project  coat  and  indicate  aource  of  coat  aharing/matching 
fxmda,  i.e.  other  Federal  aource  or  other  Non- Federal  source. 


NOTE: 

PLEASE  INCLUDE  A  DETAILED  COST  ANALYSIS  OF  EACH  LINE  ITEM. 

[FR  Doc.  97-18258  Filed  7-10-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Pantex  Plant; 
Open  Meeting 

agency:  Department  of  Energy. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Pantex  Plant, 

Amarillo,  Texas. 

DATE  AND  TIME:  Tuesday,  July  22, 1997: 
10:00  a.m.-2:30  p.m. 

ADDRESSES:  Boatmen’s  National  Bank, 
Centennial  Room,  Amarillo,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
S.  Johnson,  Assistant  Area  Manager, 
Department  of  Energy,  Amarillo  Area 
Office,  P.O.  Box  30030,  Amarillo,  TX 
79120  (806) 477-3121. 

SUPPLEMENTARY  INFORMATION: 

Puqjose  of  the  Committee:  The  Board 
provides  input  to  the  Department  of 
Energy  on  Environment^  Management 
strategic  decisions  that  impact  ffiture 
use,  risk  management,  economic 
development,  and  budget  prioritization 
activities. 

Tentative  Agenda: 

10:00  a.m.  Welcome — Agenda  Review — 
Approval  of  Minutes 
10:10  a.m.  Co-Chair  Comments 
10:20  a.m.  Task  Force  Reports 
10:50  a.m.  Subcommittee  Reports 
11:00  a.m.  Ex-Officio  Reports 
12:00  p.m.  Lunch 

1:00  p.m.  Presentation  or  Panel  Discussion 
on  Health 

2:00  p.m.  Updates — Occurrence  Reports — 
DOE 

5:00  p.m.  Closing  Remarks/ Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public,  and  public  comment 
will  be  invited  throughout  the  meeting. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Written  comments  will  be 
accepted  at  the  address  above  for  15 
days  after  the  date  of  the  meeting. 
Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Tom  Williams’  office  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 


be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting  due  to 
programmatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Pantex  Public  Reading 
Rooms  located  at  the  Amarillo  College 
Lynn  Library  and  Learning  Center,  2201 
South  Washington,  Amarillo,  TX  phone 
(806)  371-5400.  Hours  of  operation  are 
from  7:45  a.m.  to  10:00  p.m.,  Monday 
through  Thursday;  7:45  a.m.  to  5:00 
p.m.  on  Friday;  8:30  a.m.  to  12:00  noon 
on  Saturday;  and  2:00  p.m.  to  6:00  p.m. 
on  Simday,  except  for  Federal  holidays. 
Addition^y,  there  is  a  Public  Reading 
Room  located  at  the  Carson  County 
Public  Library,  401  Main  Street, 
Panhandle,  TX  phone  (806)  537-3742. 
Hours  of  operation  are  hum  9:00  a.m.  to 
7:00  p.m.  on  Monday;  9:00  a.m.  to  5:00 
p.m.,  Tuesday  through  Friday;  and 
closed  Saturday  and  Sunday  as  well  as 
Federal  Holidays.  Minutes  will  also  be 
available  by  writing  or  calling  Jerry  S. 
Johnson  at  the  address  or  telephone 
number  listed  above. 

Issued  at  Washington,  DC  on  July  8, 1997. 
Rachel  M.  SamaeL 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  97-18216  Filed  7-10-97;  8:45  am) 
BILUNQ  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Kirtland  Area 
Office  (Sandia) 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat  770)  notice  is^ 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board,  Kirtland  Area  Office  (Sandia). 
DATES:  Wednesday,  July  16, 1997:  5:30 
p.m.-9:30  p.m.  (Moimtain  Daylight 
Time). 

ADDRESSES:  Indian  Pueblo  Cultural 
Center,  2401  12th  Street  NW., 
Albuquerque,  New  Mexico. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Zamorski,  Acting  Manager, 
Department  of  Energy  Kirtland  Area 
Office,  P.O.  Box  5400,  Albuquerque,  NM 
87185 (505) 845-4094. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 


to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

5:30  p.m.  Accelerating  Cleanup:  Focus  on 
2006  Workshop 
7:30  p.m.  Public  Comments 
7:40  p.m.  Approval  of  Agenda;  Approval  of 
6/18/97  Minutes 

7:50  p.m.  Chair’s  Report — ^Jesse  D.  Dompreh 
8:00  p.m.  Break 

8:10  p.m.  Discussion  of  Process  for  Meeting 
Minutes 

8:15  p.m.  Selection  of  Board  Vice  President 
8:25  p.m.  Interim  Committee  for 

Administrator  Criteria/ Assessment 
8:35  p.m.  Procedures  for  Action  Request 
Form 

8:40  p.m.  Staff  Report 
8:45  p.m.  Membership  and  Nominating 
Committee  Report 

8:55  p.m.  Budget  and  Planning  Committee 
Report 

9:05  p.m.  New/Other  Business 
9:10  p.m.  Public  Comment  Period 
9:15  p.m.  Agenda  Items  for  8/20/97  Meeting 
9:20  p.m.  Agenda  Items  for  7/22/97  Executive 
^mmittee  Meeting 

9:25  p.m.  Announcement  of  Next  Meeting/ 
Adjourn 

A  final  agenda  will  be  available  at  the 
meeting  Wednesday,  July  16, 1997. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Mike  2^amorski’s  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fasffion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximiun  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  in 
advance  of  the  meeting  due  to 
progranunatic  issues  that  needed  to  be 
resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Mike 
Zamorski,  Department  of  Energy 
Kirtland  Area  Office,  P.O.  Box  5400, 
Albuquerque,  NM  87185,  or  by  calling 
(505) 845-4094. 
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Issued  at  Washington,  EX3  on  July  8, 1997. 
Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  97-18217  Filed  7-10-97;  8:45  amj 
BILUNG  CODE  6460-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulator  Commission 

[Docket  No.  RP94-43-000] 

ANR  Pipeline  Company;  Notice  of 
Informal  Settlement  Conference 

July  7, 1997. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Thursday,  July  17, 
1997,  at  10:00  a.m.,  at  the  offices  of  the 
Federal  Energy  Regulator  Commission, 
888  First  Street,  N.E.,  Washington,  DC, 
20426,  for  the  purpose  of  exploring  the 
possible  settlement  of  the  above- 
referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CI^  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission’s  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
William  J.  Collins  at  (202)  208-0248. 
linwcMNl  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-18183  Filed  7-10-97;  8:45  am] 
BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-6fr-006] 

Canyon  Creek  Compression  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

July  7, 1997. 

Take  notice  that  on  July  1, 1997, 
Canyon  Creek  Compression  Company 
(Canyon)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  certain  tariff  sheets  to  be  effective 
May,  1, 1997,  August  1, 1997  and 
November  1, 1997. 

Canyon  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission’s  letter  order  issued  on 
June  16, 1997  in  Docket  No.  RP97-66- 
004. 

Canyon  requested  waiver  of  the 
Commission’s  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets 


submitted  to  become  effective  on  the 
proposed  effective  dates. 

Canyon  states  that  copies  of  the  filing 
are  being  mailed  to  its  transportation 
customers,  interested  state  regulatory 
agencies,  and  all  parties  set  out  on  the 
official  service  list  at  Docket  No.  RP97- 
66. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission’s  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-18174  Filed  7-10-97;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 39-004] 

Caprock  Pipeline  Company;  Notice  of 
Tariff  Filing 

July  7, 1997. 

Take  notice  that  on  July  1, 1997, 
Caprock  Pipeline  Company  (Caprock) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Voliune  No.  1, 
the  following  revised  tariff  sheet,  to  be 
effective  August  1, 1997: 

First  Revised  Sheet  No.  29A 

Caprock  states  that  this  tariff  sheet  is 
being  filed  to  comply  with  the 
Commission’s  letter  order  in  Docket  No. 
RP97-139-002,  issued  June  6, 1997. 

Caprock  states  that  copies  of  the  filing 
were  served  upon  Caprock’s 
jurisdictional  customers,  interested 
public  bodies,  and  all  parties  to  the 
proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rule  211  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission’s 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-18168  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  S717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2869-000] 

Central  Hudson  Enterprise 
Corporation;  Notice  of  Issuance  of 
Order 

July  8, 1997. 

Central  Hudson  Enterprise 
Corporation  (Enterprise),  a  wholly- 
owned  subsidiary  of  Central  Hudson 
Gas  &  Electric  Corporation,  filed  with 
the  Commission  proposed  market-based 
power  sales  rates,  and  for  certain 
waivers  and  authorizations.  In 
particular.  Enterprise  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  Enterprise.  On  June  26, 
1997,  the  Commission  issued  an  Order 
Conditionally  Accepting  For  Filing 
Proposed  Market-Based  Rates,  and 
Announcing  Policy  With  Respect  To 
New  Power  Sales  That  Do  Not  Reflect 
Unbundling  Of  Transmission  And 
Ancillary  Services  (Order),  in  the  above- 
docketed  proceeding. 

The  Commission’s  June  26, 1997 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  foimd  in  Ordering 
Paragraphs  (E),  (F),  and  (H): 

(E)  Within  30  days  of  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission’s  blanket  approval  of 
issuances  of  seemrities  or  assumptions  of 
liabilities  by  Enterprise  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214. 

(F)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (E)  above.  Enterprise  is 
hereby  authorized,  pursuant  to  section 
204  of  the  FPA,  to  issue  securities  and 
assume  obligations  or  liabilities  as 
guarantor,  endorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
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assumption  is  for  some  lawful  object 
within  the  corporate  pmrposes  of 
Enterprise,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(H)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Enterprise’s  issuances  of  securities  or 
assumptions  of  liabilities  *  *  *. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  July  28, 
1997. 

Copies  of  the  full  text  of  the  Order  are 
available  ffom  the  Commission’s  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  D.C.  20426. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  97-18269  Filed  7-10-97;  8:45  am] 
BILUNG  cooe  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-41 2-000] 

CNG  Transmission  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

July  7, 1997. 

Take  notice  that  on  July  1, 1997,  CNG 
Transmission  Corporation  (CNG), 
tendered  for  filing  as  part  of  its  FERC 
^  Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets,  with  an 
effective  date  August  1, 1997: 

Twenty-Eighth  Revised  Sheet  No.  32 
Twenty-Eighth  Revised  Sheet  No.  33 

CNG  states  that  the  purpose  of  this 
filing  is  to  submit  CNG’s  quarterly 
revision  of  the  Section  18.2.B. 

Surcharge,  effective  for  the  three-month 
period  commencing  August  1, 1997.  The 
charge  for  the  quarter  ending  June  30, 
1997  has  been  $0.0210  per  Dt,  as 
authorized  by  Commission  order  dated 
April  21, 1997  in  Docket  No.  RP97-302. 
CNG’s  proposed  Section  18.2.B. 
surcharge  for  the  next  quarterly  period 
is  $0.0094  per  Dt.  The  revised  surcharge 
is  designed  to  recover  $57,059  in 
Standard  Account  No.  858  Costs,  which 
CNG  incurred  for  the  period  of  March, 
1997,  through  May,  1997. 

CNG  states  that  copies  of  this  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  CNG’s  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission’s 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  mu^t  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Linwood  A.Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-18158  Filed  7-10-96;  8:45  am) 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-«1 0-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

July  7, 1997. 

Take  notice  that  on  June  27, 1997, 
Colorado  Interstate  Gas  Company  (CIG), 
P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944  filed  in  Docket  No. 

CP9 7-6 10-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  construct  a 
new  meter  station  at  an  existing  delivery 
point  in  Douglas  County,  Colorado, 
under  CIG’s  blanket  certificate  issued  in 
Docket  No.  CP83-21-000,  pursuant  to 
Section  7(c)  of  the  Natiural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

CIG  proposes  to  construct  a  new 
meter  station  at  its  existing  Bayou  Gulch 
delivery  point,  located  near  Castle  Rock, 
in  Douglas  County,  Colorado  where  gas 
is  delivered  to  UtiliCorp  United 
Incorporated  (UtiliCorp).  CIG  states  that 
the  existing  delivery  point  to  UtiliCorp 
is  a  2  inch  side  tap  delivery  facility  on 
its  20-inch  main  transmission  line  that 
was  constructed  pursuant  to  a  Prior 
Notice  filing  in  Docket  No.  CP84-762- 
000.  CIG  explains  that  currently 
UtiliCorp  owns  and  maintains  the 
measurement  equipment  at  the  Bayou 
Gulch  delivery  point.  CIG  claims  that  by 
installing  CIG  owned  and  operated 
measurement  facilities  at  this  point,  it 


will  be  possible  to  accurately  measure 
volumes  being  supplied  to  this  no- 
noticed  customer.  CIG  proposes  to 
install  a  Roots  Gas  Meter,  a  solar 
powered  remote  operating  controler, 
and  telemetry  so  it  will  know  promptly 
if  there  are  problems  with  gas  flow  at 
this  point  that  serves  a  housing 
development. 

CIG  states  that  the  estimated  cost  of 
the  propposed  facilities  is 
approximately  $36,300.  Additionally, 
CIG  indicates  that  it  has  obtained  all 
required  environmental  clearances. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursaunt  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natiural  Gas  Act. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-18185  Filed  7-10-97;  8:45  am] 
BILLING  CODE  6717-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPg7-2S7-004] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

July  7, 1997. 

Take  notice  that  on  July  1, 1997,  El 
Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1-A,  the  following  tariff  sheet  to  become 
effective  July  1, 1997: 

Sixth  Revised  Sheet  No.  30 

El  Paso  states  that  the  above  tariff 
sheet  is  being  filed  to  implement 
negotiated  rate  contracts  pursuemt  to  the 
Commission’s  Statement  of  Policy  on 
Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines  and  Regulation  of  Negotiated 
Transportation  Services  of  Natural  Gas 
Pipelines  issued  January  31, 1996  at 
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Docket  Nos.  RM95-6-000  and  RM96-7— 

000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 

385.211  of  the  Commission’s  Rules  and 
Regulations.  All  such  protests  must  he 
filed  in  accordance  with  Section 
154.210  of  the  Commission’s 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-18164  Filed  7-10-97;  8:45  ami 
BILUNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-20-009] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

July  7. 1997. 

Take  notice  that  on  July  1, 1997,  El 
Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1-A,  the  following  tariff  sheet  to  become 
effective  August  1, 1997: 

(First  Revised  Sheet  No.  202A) 

El  Paso  states  that  die  above  tariff 
sheet  is  being  filed  to  implement  the 
Order  No.  587-C  Gas  Industry 
Standards  Board  Internet  Web  site 
standard  pursuant  to  the  Commission’s 
letter  order  issued  June  9, 1997  at 
Docket  No.  RP97-20-005. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 

385.211  of  the  Commission’s  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission’s 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 


available  for  public  inspection  in  the 
Public  Reference  Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  97-18179  Filed  7-10-97;  8:45  ami 
BILUNQ  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-141-005] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Compliance 
Filing 

July  7. 1997. 

Take  notice  that  on  July  1, 1997,  Great 
Lake  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  for 
consideration  as  part  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1, 
the  following  tariff  sheets  to  be  effective 
as  stated  below: 

To  Be  Effective  August  1, 1997 
Second  Revised  Sheet  No.  29 
Original  Sheet  No.  29A 

To  Be  Effective  November  1,  1997 

Third  Revised  Sheet  No.  8 
First  Revised  Sheet  No.  lOA 
Second  Revised  Sheet  No.  35 
Fifth  Revised  Sheet  No.  40 
Third  Revised  Sheet  No.  50C 

Great  Lakes  states  that  the  above- 
referenced  t£uiff  sheets  are  being  filed  in 
compliance  with  a  Letter  Order  of  the 
Commission’s  issued  June  2, 1997,  in 
Docket  No.  RP97-141-003. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  section 

385.211  of  the  Commission’s  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Commission’s  Public 
Reference  Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary.  r 

[FR  Doc.  97-18167  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 14-004] 

K.N.  Watterberg  Transmission  Ltd. 
Liability  Co.  Notice  of  Tariff  Filing 

July  7, 1987. 

Take  notice  that  on  July  7, 1997,  K  N 
Wattenberg  Transportation  Ltd.  Liability 
Co.  (Wattenberg)  tendered  for  filing  as 
part  of  its  FERC  GAs  Tariff,  Original 
Volume  No.  1,  the  Following  revised 
tariff  sheets,  to  be  effective  August  1, 
1997: 

First  Revised  Sheet  No.  66A 

Wattanberg  states  that  this  tariff  sheet 
is  being  filed  to  comply  with  the 
Commission’s  letter  order  in  Docket  No. 
RP97-114-002,  issued  Jime  2, 1997. 

Wattenberg  states  that  copies  of  the 
filing  were  served  upon  Wattenberg’s 
jurisdictional  customers,  interested 
public  bodies,  and  all  parties  to  the 
proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rule  211  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission’s 
Regulations.  Protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
take,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  97-18166  Filed  7-10-97;  8:45  ami 
BILUNG  CODE  e717-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-31 0-003] 

Loulsiana-Nevada  Transit  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

July  7, 1997. 

Take  notice  that  on  July  1, 1997, 
Louisiana-Nevada  Transit  Company 
(LNT),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Voliune  No.  1,  the  tariff  sheets  listed 
below  to  be  effective  as  indicated: 
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Sheet  to  be  effective  for  the  period 
January  9, 1997  to  May  31, 1997: 

1st  Rev.  First  Revised  Sheet  No.  4 
1st  Rev.  First  Revised  Sheet  No.  11 
1st  Rev.  Original  Sheet  No.  28 
1st  Rev.  Original  Sheet  No.  29 
Original  Sheet  No.  29A 
1st  Rev.  First  Revised  Sheet  No.  60 
Original  Sheet  No.  61 
Original  Sheet  Nos.  62-64 

Sheets  to  be  effective  June  1, 1997: 

Second  Revised  Sheet  No.  4 
Third  Revised  Sheet  No.  11 
Second  Revised  Sheet  No.  29 
First  Revised  Sheet  No.  29A 
Second  Revised  Sheet  No.  30 
First  Revised  Sheet  No.  30A 

LNT  asserts  that  the  purpose  of  the 
filing  is  to  implement  the  settlement 
approved  by  the  Commission  on  June 
19, 1997,  79  FERC 1  61,360,  in  the 
captioned  proceeding. 

LNT  states  that  copies  of  the  filing 
were  served  on  all  affected  entities. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  IX] 
20426,  in  accordance  with  Section 

385.211  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
protests  should  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission’s  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  and 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Linwoed  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-18182  Filed  7-10-97;  8:45  ami 
BttUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-69-006] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

July  7, 1997. 

Take  notice  that  on  July  1  1997, 
Midwestern  Gas  Transmission  Company 
(Midwestern),  tendered  for  filing  as  part 
of  its  FERS  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets: 

First  Revised  Sheet  No.  85 

1st  Rev.  Second  Revised  Sheet  No.  IlOA 

Midwestern  states  that  the  tariff 
sheets  implement  the  Gas  Industry 


Standards  Board’s  (GISB)  Internet  Web 
page  standards  in  accordance  with  the 
Commission’s  June  16, 1997  Order  on 
Compliance  Filing  in  the  above- 
referenced  dockets.  Midwestern  Gas 
Transmission  Company,  79  FERC  ^ 
61,350  (1997).  In  accordance  with  the 
June  16  Order,  Midwestern  requests  that 
these  tariff  sheets  be  deemed  effective 
August  1, 1997, 

.^y  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C, 
20426,  in  accordance  with  18  CFR 

385.211  of  the  Commission’s  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Llswood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  97-18177  Filed  7-10-97;  8:45  am) 
BtLUNG  CODE  <717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Plocket  No.  RP97-1 9-007] 

Mojave  Pipeline  Company;  Notice  of 
Tariff  filing 

July  7, 1997. 

Take  notice  that  on  July  1, 1997, 
Mojave  Pipeline  Company  (Mojave) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  tariff  sheets  to  become 
effective  August  1, 1997: 

Second  Revised  Sheet  No.  103 
First  Revised  Sheet  No.  103A 

Mojave  states  that  the  above  tariff 
sheets  are  being  filed  to  implement  the 
Order  No.  587-C  Gas  Industry 
Standards  Board  Internet  Web  site 
standard  pursuant  to  the  Commission’s 
letter  order  issued  June  16, 1997  at 
Docket  No.  RP97-19-005. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 

385.211  of  the  Commission’s  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission’s 
Regulations.  Protests  will  be  considered 


by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  97-18180  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-64-007] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Changes 
in  FERC  Gas  Tariff 

July  7. 1997. 

Take  notice  that  on  July  1, 1997, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  certain  tariff 
sheets  to  be  effective  May  1, 1997, 
August  1, 1997  and  November  1, 1997. 

Natural  states  that  the  purpose  of  the 
filing  is  to:  (1)  Comply  with  the 
Commission’s  letter  order  issued  on 
June  16, 1997  in  Docket  No.  RP97-64- 
005;  and  (2)  make  conforming  changes 
in  Natural’s  tariff  pursuant  to  the 
Commission’s  letter  order  issued  June 
25, 1997  in  Docket  No.  RP95-326-011. 

Natural  requested  waiver  of  the 
Commission’s  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets 
submitted  to  become  effective  on  the 
proposed  effective  dates. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers, 
interested  state  regulatory  agencies,  and 
all  parties  set  out  on  the  official  service 
list  at  Docket  No.  RP97-64. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulations 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Section  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission’s  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  97-18175  Filed  7-10-97;  8:45  am) 
BILLINQ  C00€  >n7-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  TM97-2-59-000  and  RP97- 
275-000] 

Northern  Natural  Gas  Company;  Notice 
of  Technical  Conference 

July  7. 1997. 

In  the  Commission’s  orders  issued 
May  30, 1997,  (79  FERC  161,005)  and 
July  1, 1997,  (80  FERC  161,007)  the 
Commission  held  that  the  filing  in  the 
above  captioned  proceedings  raise 
issues  that  should  be  addressed  in  a 
technical  conference. 

Take  notice  that  the  technical 
conference  will  be  held  on  Wednesday, 
July  30, 1997,  at  10:00  a.m.,  in  a  room 
to  be  designated  at  the  ofiices  of  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E,,  Washington  D.C. 
20426.  All  interested  parties  and  Stafi 
are  permitted  to  attend. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  97-18268  Filed  7-10-97;  8:45  am) 
BILUNO  CODE  B717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-131-0041 

Overthrust  Pipeline  Company;  Notice 
of  Tariff  Filing 

July  7, 1997. 

■Take  notice  that  on  July  1, 1997, 
Overthrust  Pipehne  Company 
(Overthrust)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1-A,  to  be  effective  August 
1, 1997. 

Overthrust  states  that  the  proposed 
tariff  sheets,  which  are  listed  below, 
implement  the  requirements  of  Standard 
4.3.6,  which  requires  natvural-gas 
pipeline  companies  to  establish  HTML 
pages  accessible  via  the  Internet’s  World 
Wide  Web  and  to  publish  certain 
information  on  the  Internet  web  pages 
by  August  1, 1997. 

Proposed  Revised  Tariff  Sheets 

First  Revised  Sheet  Nos.  35A  and  37A 
Second  Revised  Sheet  No.  36 


Third  Revised  Sheet  No.  37 

Overthrust  states  that  a  copy  of  this 
filing  has  been  served  upon  its 
customers  and  the  Wyoming  Public 
Service  Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission’s  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  97-18170  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  e717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 36-006] 

Palute  Pipeline  Company;  Notice  of 
Compliance  Filing 

July  7, 1997. 

Take  notice  that  on  July  1, 1997, 
Paiute  Pipeline  Company  (Paiute) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1-A,  the  following  tariff  sheets,  to 
become  effective  August  1, 1997: 

First  Revised  Sheet  No.  56B 
First  Revised  Sheet  No.  58B 
First  Revised  Sheet  No.  63C 
First  Revised  Sheet  No.  98A 
Second  Revised  Sheet  No.  114 

In  the  event  that  the  Commission  does 
not  consider  the  above  sheets  to  be 
appropriate  compliance  tariff  sheets, 
Paiute  also  tendered  for  filing  the 
following  alternate  tariff  sheets,  to 
become  effective  August  1, 1997: 

Alternate  First  Revised  Sheet  No.  56B 
Alternate  First  Revised  Sheet  No.  58B 
Alternate  First  Revised  Sheet  No.  63C 
Alternate  First  Revised  Sheet  No.  98A 
Alternate  Second  Revised  Sheet  No.  114 

Paiute  indicates  that  the  purpose  of 
the  instant  filing  is  (1)  to  formally 
effectuate  changes  to  the  General  Terms 
and  Conditions  of  Paiute’s  tariff  that  are 
necessary  to  comply  with  Order  No. 
587-C,  which  changes  were  proposed 
by  Paiute  in  a  pro  forma  tariff  sheet 
filing  submitted  on  May  1, 1997  in 


Docket  No.  RP97-136-002  and 
approved  in  a  letter  order  issued  June 
10, 1997,  and  (2)  to  comply  with  the 
Jime  10  letter  order  whi^  required 
certain  revisions  to  Paiute’s  pro  forma 
tariff  sheets  filed  on  May  1, 1997. 

Paiute  further  indicates  that  as  a 
result  of  a  letter  order  issued  May  7, 
1997  in  Docket  No.  RP97-136-001, 
certain  revisions  are  required  to  the  pro 
forma  tariff  sheets  filed  on  May  1, 1997 
that  were  not  addressed  in  the  Jime  10 
letter  order.  Paiute  asserts  that  the 
tendered  primary  tariff  sheets  reflect 
revisions  that  are  in  compliance  with 
both  the  June  10  and  the  May  7  letter 
orders,  while  the  tendered  alternate 
tariff  sheets  reflect  only  revisions  that 
are  specifically  directed  in  the  June  10 
letter  order. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Se^on 
385.211  of  the  Commission’s  Rules  and 
Regulations.  All  such  protests  must  be 
fil^  in  accordance  with  Section 
154.210  of  the  Commission’s 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  fifing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-18169  Filed  7-10-97;  8:45  am) 
BILLING  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-41 3-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

July  7, 1997. 

Take  notice  that  on  July  1, 1997, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  fifing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  fisted  on 
Appendix  A  to  the  fifing,  to  become 
effective  August  1, 1997. 

Panhandle  states  that  this  fifing 
removes  from  its  currently  effective 
rates  the  Initial  GSR  Settlement  Rate 
Component  applicable  to  Rate 
Schedules  IT  and  EIT,  and  the  GSR 
volumetric  Surcharge  applicable  to  Rate 
Schedule  SCT  customers  that  are 
members  of  the  Municipal  Gas 
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Commission  of  Missouri  (MGCM). 
Accordingly,  Panhandle  proposes  to 
remove  (1)  0.25<(  from  the  current  0.29^ 
GSR  Rate  Component  applicable  to  Rate 
Schedules  IT  and  EIT,  and  (2)  1.060  GSR 
Volumetric  Surcharge  applicable  to  the 
members  of  MGCM  under  Rate 
Schedule  SCT. 

Panhandle  states  that  copies  of  this 
niing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 

154.210  of  the  Commission’s 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  97-18157  Filed  7-10-97;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 29-006] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Filing 

July  7, 1997. 

Take  notice  that  on  July  1, 1997, 
Questar  Pipeline  Company  (Quester) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  tariff  sheets  listed  on  the  filing,  to 
be  effective  August  1, 1997. 

Questar  states  that  the  tariff  sheets  are 
being  filed  to  implement  the 
requirements  of  Standards  4.3.6,  which 
requires  natural-gas  pipeline  companies 
to  establish  HTML  pages  accessible  via 
the  Internet’s  World  Wide  Web  and  to 
publish  certain  information  on  the 
Internet  web  pages  by  August  1, 1997. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Wyoming  Public  Service 
Commission. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rule  385.211 
of  the  Commission’s  Rules  of  Practice 
and  Procedure.  All  such  protests  must 
be  filed  in  accordance  with  Section 

154.210  of  the  Commission’s 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determination  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  97-18171  Filed  7-10-97;  8:45  am) 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 09-006] 

Sabine  Pipe  Line  Company;  Notice  of 
Compliance  Filing 

July  7, 1997. 

Take  notice  that  on  July  1, 1997, 
Sabine  Pipe  Line  Company  (Sabine) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets,  with  an 
effective  date  of  August  1, 1997; 

First  Revised  Sheet  No.  286 
Original  Sheet  No.  286A 
Second  Revised  Sheet  No.  297 

Sabine  states  that  the  instant  filing  is 
being  made  to  comply  with  the 
provisions  of  Order  No.  587-C  issued 
March  4, 1997,  in  Docket  No.  RM96-1- 
004,  and  the  Commission’s  order  issued 
June  18, 1997  in  Docket  No.  RP97- 
109.004.  The  filing,  to  be  effective 
August  1, 1997,  incorporates  GISB 
Standard  4.3.6  adopted  by  the 
Commission  in  Order  No.  587-C. 

Sabine  states  that  copies  of  this  filing 
are  being  mailed  to  its  customers,  state 
commissions  and  other  interested 
parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 

385.211  of  the  Commission’s  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission’s 
Regulations.  Protests  will  be  considered 
by  the  Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  97-18172  Filed  7-10-97;  8:45  ami 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97^1 1-000] 

Sea  Robin  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

July  7, 1997. 

Take  notice  that  on  July  1, 1997,  Sea 
Robin  Pipeline  Company  (Sea  Robin) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  original  and  revised  Tariff  sheets  set 
forth  on  Appendix  A  to  the  filing, 
pursuant  to  Section  4  of  the  Natural  Gas 
Act  to  become  effective  August  1,  l'997. 

Sea  Robin  states  that  the  tariff  sheets 
filed  by  Sea  Robin  set  forth  the  terms 
and  conditions  under  which  Sea  Robin 
proposes  to  implement  a  new,  flexible 
firm  service  on  its  system.  Such  flexible 
firm  service  will  be  generally  available 
to  all  eligible  shippers  under  the  new, 
proposed  Rate  Schedule  FTS-2.  The 
filing  contains  the  new  Rate  Schedule 
FTS-2,  the  Service  Agreement  under 
Rate  Schedule  FTS-2,  and  the  Reserve 
Commitment  Agreement.  Shippers 
eligible  for  service  under  Rate  Schedule 
FTS-2  will  commit  their  reserves  to  Sea 
Robin  under  a  Reserve  Commitment 
Agreement. 

To  be  eligible  for  service  under  Rate 
Schedule  FTS-2,  Shippers  must 
dedicate  committed  leases  with  at  least 
40  Bcf  of  proven,  recoverable  reserves  to 
Sea  Robin  for  transportation.  Shippers 
with  committed  leases  that  are 
connected  to  Sea  Robin’s  system  as  of 
August  1, 1997,  will  be  eligible  for  this 
service  even  through  the  proven 
recoverable  reserves  from  those 
committed  leases  are  less  than  40  Bcf. 

Under  the  proposed  Rate  Schedule 
FTS-2,  Sea  Robin  proposes  to  charge  a 
volumetric  rate  equal  to  the  100%  load 
factor  derivative  of  this  currently 
effective  firm  transportation  rate.  Such 
volumetric  rates  will  be  applied 
provided  that  shippers  maintain  a 
throughput  level  of  80%  of  MDQ  on  a 
three  month  rolling  average.  Shippers 
that  do  not  meet  the  80%  throughput 
threshold  will  pay  the  currently 
effective  firm  reservation  charge. 
Shippers  will  have  the  flexibility  to 
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have  different  levels  of  MDQ,  which  can 
vary  as  often  as  every  three  months,  in 
order  to  accommodate  their  production 
schedules  and  to  change  their  ME)Qs 
annually  based  on  updated  production 
information.  In  addition.  Shippers  will 
have  an  opportunity  to  change  their 
MDQs  once  per  year,  upon  six  months 
notice  to  Sea  Robin,  for  any  reason. 

Sea  Robin  submits  that  it  has  modeled 
the  proposed  Rate  Schedule  FTS-2  after 
the  flexible  firm  rate  schedules 
approved  by  the  Commission  in  Shell 
Gas  Pipeline  Co..  76  FERC  1 61,126 
(1996);  and  Destin  Pipeline  Company, 
L.L.C..  79  FERC  1 61,395  (1997).  Sea 
Robin  believes  that  implementation  of 
such  a  Rate  Schedule  on  its  system  is 
necessary  to  remain  competitive  with 
the  newer  pipelines  offering  this  type  of 
firm  service  for  the  connection  of 
natural  gas  supplies. 

In  conjunction  with  the  new  Rate 
Schedule,  Sea  Robin  proposes  to  make 
some  clcirifications  to  its  existing  tariff 
in  order  to  implement  the  new  service. 
Specifically,  Sea  Robin  proposes  to 
allocate  capacity  under  both  Rate 
Schedules  FTS  and  FTS-2,  if  necessary, 
on  a  net  present  value  basis.  In  addition. 
Sea  Robin’s  capacity  release  provisions 
will  be  applicable  to  Rate  Schedule 
FTS-2,  for  those  months  when  shippers 
are  paying  the  Reservation  Charge 
component  of  Rate  Schedule  FTS-2. 

Sea  Robin  has  requested  to  place  the 
new  Rate  Schedule  FTS-2  into  effect 
August  1, 1997.  It  proposes  to  post  an 
open  season  for  initial  requests  for 
service  under  the  new  rate  schedule; 
and,  upon  review  of  any  valid  requests. 
Sea  Robin  proposes  to  implement 
service  under  Rate  Schedule  FTS-2  on 
October  1, 1997. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motions 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedures  (18  CFR 
Sections  385.211  and  385.214).  All  such 
motions  and  protests  must  be  filed  on  or 
in  accordance  with  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  )r.. 

Acting  Secretary. 

(FR  Doc.  97-18159  Filed  7-10-96;  8:45  am) 
BILUNG  CO06  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-S8-005] 

Stingray  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

July  7, 1997. 

Take  notice  that  on  July  1, 1997, 
Stingray  Pipeline  Company  (Stingray) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1, 
certain  tariff  sheets  to  be  effective 
August  1, 1997  and  November  1, 1997. 

Stingray  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission’s  letter  order  issued  on 
June  13, 1997  in  Docket  No.  RP97-68- 
003. 

Stingray  requested  waiver  of  the 
Commission’s  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets 
submitted  to  become  effective  on  the 
proposed  effective  dates. 

Stingray  states  that  copies  of  the  filing 
are  being  mailed  to  its  transportation 
customers,  interested  state  regulatory 
agencies,  and  all  parties  set  out  on  the 
official  service  list  at  Docket  No.  RP97- 
68. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission’s  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Fhiblic  Reference 
Room. 

Linweod  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-18173  Filed  7-10-97;  8:45  am) 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-60-006] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Compliance  Filing 

July  7, 1997. 

'Take  notice  that  on  July  1, 1997, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  an  effective  date  of 
August  1, 1997: 

Second  Revised  Sheet  No.  400 
Third  Revised  Sheet  No.  412 

Tennessee  states  that  the  tariff  sheets 
implement  the  Gas  Industry  Standards 
Board’s  (GISB)  Internet  Web  page 
standards  in  accordance  with  the 
Commission’s  June  25, 1997  Order  on 
Compliance  Filing  in  the  above- 
referenced  docket.  Tennessee  Gas 
Pipeline  Company,  79  FERC  161,381 
(1997). 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.211  of  the  Commission’s  Rules  and 
Regulations.  All  such  protests  must  be 
fil^  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-18176  Filed  7-10-97;  8:45  am] 
BILUNO  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM97-3-1 7-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

July  7, 1997. 

Take  notice  that  on  July  1, 1997, 

Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1  and  Original 
Voltime  No.  2,  revised  tariff  sheets  listed 
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on  Appendix  A  to  the  filing  to  become 
effective  August  1, 1997. 

Texas  Eastern  states  that  these  revised 
tariff  sheets  are  filed  pursuant  to  Section 
15.1,  Electric  Power  Cost  (EPC) 
Adjustment,  of  the  General  Terms  and 
Conditions  of  Texas  Eastern’s  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1. 

Texas  Eastern  states  that  Section  15.1 
provides  that  Texas  Eastern  shall  file  to 
be  effective  each  August  1  revised  rates 
for  each  applicable  zone  and  rate 
schedule  based  upon  the  projected 
annual  electric  power  costs  required  for 
the  operation  of  transmission 
compressor  stations  with  electric  motor 
prime  movers. 

Texas  Eastern  states  that  these  revised 
tariff  sheets  are  being  filed  to  reflect 
changes  in  Texas  Eastern’s  projected 
costs  for  the  use  of  electric  power  for  the 
twelve  month  period  beginning  August 
1, 1997. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all  firm 
customers  of  Texas  Eastern  and  current 
interruptible  shippers  and  interested 
state  commissioners. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  888 
First  Street  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission’s  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission’s 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson  Jr., 

Acting  Secretary.  « 

[FR  Doc.  97-18156  Filed  7-10-97;  8:45  am] 
BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-65(M)021 

The  Toledo  Edison  Company;  Notice  of 
Fiiing 

July  7, 1997. 

Take  notice  that  on  June  2, 1997,  The 
Toledo  Edison  Company  (Toledo 
Edison)  tendered  for  filing  revisions  to 
its  Electric  Power  Sales  Tariff,  filed 


originally  on  November  27, 1996  and 
completed  on  February  26, 1997  in 
Docket  No.  ER97-650-000,  and  other 
supplementary  materials.  Toledo  Edison 
states  that  its  filing  is  in  compliance 
with  the  Commission’s  order  dated 
April  25, 1997  in  Docket  No.  ER97-650- 
000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  16, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party  . 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-18184  Filed  7-10-97;  8:45  am] 
BIUJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-408-000] 

Trailblazer  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

July  7, 1997. 

Take  notice  that  on  July  1, 1997, 
Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  'Third  Revised  Volume  No.  1,  to 
become  effective  Au^st  1, 1997. 

Trailblazer  states  that  this  filing  is  a 
general  rate  case  under  Section  4(e)  of 
the  Natural  Gas  Act  and  is  consistent 
with  the  terms  of  Trailblazer’s  last  rate 
case  settlement  at  Docket  No.  RP93-55. 
The  proposed  rate  changes  would 
increase  revenue  from  transportation 
customers  by  approximately  $3.3 
million  beised  on  the  twelve-month 
period  ending  February  28, 1997,  as 
adjusted  for  ^own  and  measurable 
changes  through  November  30, 1997. 
Trailblazer  states  that  the  increase  in 
transportation  rates  is  necessary  to 
permit  Trailblazer  the  opportunity  to 
recover  its  revenue  requirement. 

Trailblazer  requests  whatever  waivers 
may  be  necessary  to  permit  the  tariff 


sheets  as  submitted  herein  to  become 
effective  .August  1, 1997. 

Trailblazer  states  that  copies  of  the 
filing  are  being  mailed  to  Trailblazer’s 
transportation  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission’s 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
in  the  Public  Reference  Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-18162  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-54-006] 

TraHblazer  Pipeiine  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

July  7, 1997. 

Take  notice  that  on  July  1, 1997, 
Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  Certain  tariff  sheets  to  be 
effective  August  1, 1997  an  November  1, 
1997. 

Trailblazer  states  that  the  purpose  of 
the  filing  is  to:  (1)  comply  with  the 
Commission’s  letter  order  issued  on 
June  16, 1997  in  Docket  No.  RP97-54- 
003;  and  (2)  make  conforming  changes 
to  Trailblazer’s  tariff  with  Trailblazer’s 
negotiated  rate  filing  in  Docket  No. 
RP97-336. 

Trailblazer  requested  waiver  of  the 
Commission’s  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets 
submitted  to  become  effective  on  the 
proposed  effective  dates. 

Trailblazer  states  that  copies  of  the 
filing  are  being  mailed  to  its 
transportation  customers,  interested 
state  regulatory  agencies,  and  all  parties 
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set  out  on  the  official  service  list  at 
Docket  No.  RP97-54 
Any  persons  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission’s  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  the  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LinwcMid  A.  Watson,  Jr. 

Acting  Secretary. 

[FR  Doc.  97-18178  Filed  7-10-97;  8:45  ami 
BILUNQ  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-331-0001 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Site  Visit 

July  7, 1997. 

On  July  14, 1997,  the  Office  of 
Pipeline  Regulation  (OPR)  staff  will 
inspect,  on  the  ground,  locations  related 
to  the  facilities  proposed  by 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  and  alternatives 
in  Marengo  County,  Alabama  and 
Coweta,  Walton  and  Gwinnett  Counties, 
Georgia  for  the  Cherokee  Expansion 
Project. 

All  interested  parties  may  attend.  OPR 
staff  will  depart  from  the  existing 
Transco  valve  setting  on  County  Road 
No.  39,  near  Dayton,  Marengo  County, 
Alabama  at  12:00  noon  CDT.  Inspection 
of  the  proposed  and  alternate  sites  for 
Compressor  Station  115  in  Coweta 
Coimty,  Georgia  will  also  occur  diuing 
the  afternoon  of  July  14, 1997.  OPR  staff 
will  also  inspect  Compressor  Station 
125  and  the  Georgia  Uprating  facilities 
starting  at  8:00  AM  EDT,  July  15, 1997. 
On  that  date  OPR  staff  will  depart  from 
Compressor  Station  125  in  Walton 
Coimty,  Georgia.  Interested  parties 
planning  to  attend  the  July  14, 1997  site 
inspection  must  provide  their  own 
transportation. 


For  further  information,  call  Paul 
McKee,  Office  of  External  Affairs,  at 
(202) 208-1088. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-18187  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP91 -1794-002] 

Trunkline  Gas  Company,  Koch 
Gateway  Pipeline  Company;  Notice  of 
Application 

July  7,  *1997. 

Take  notice  that  on  June  23, 1997, 
Tnmkline  Gas  Company  (Trunkline), 

P.O.  Box  1642,  Houston,  Texas  77251, 
and  Koch  Gateway  Pipeline  Company 
(Koch),  P.O.  Box  1478,  Houston,  Texas 
77251,  filed  jointly  in  Docket  no.  CP91- 
1794-002  pursuant  to  Sections  7(b)  and 
7(c)  of  the  NGA  for  an  order  authorizing 
the  implementation  of  an  amendment  to 
the  existing  capacity  lease  authorization 
wherein  Koch,  vmder  the  terms  of  the 
amendment  to  the  operating  lease 
agreement,  will  continue  to  lease 
capacity  on  its  Louisiana  System  to 
Trunkline,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  28, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CpR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  G€is 
Act  and  the  Conunission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 


filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate,  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
uimecessary  for  Applicants  to  appear  or 
be  represented  at  die  hearing. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-18188  Filed  7-10-97;  8:45  am) 
BILUNQ  CODE  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-407-000  and  RP89-183- 
074] 

Williams  Natural  Gas  Company;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

July  7, 1997. 

Take  notice  that  on  July  1, 1997, 
Williams  Natural  Gas  Company  (WNG), 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  the  proposed  effective  date 
of  August  1, 1997: 

Twenty  First  Revised  Sheet  No.  6 A 
First  Revised  Sheet  Nos.  8E  and  8F 

WNG  states  that  this  filing  is  being 
made  piusuant  to  Article  14  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  WNG  hereby  submits  its 
third  quarter,  1997,  report  of  take-or-pay 
buyout,  buydown  and  contract 
reformation  costs  and  gas  supply  related 
transition  costs,  and  the  application  or 
distribution  of  those  costs  and  refunds. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  dockets  referenced 
above  and  on  all  of  WNG’s  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
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All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  psuly 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watseo,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-18163  Filed  7-10-97;  8:45  am} 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-608-000] 

Williams  Natural  Gas  Company;  Notice 
of  Request  under  Blanket 
Authorization 

July  7. 1997. 

Take  notice  that  on  June  27, 1997, 
Williams  Natural  Gas  Company  (WNG), 
One  Williams  Center,  Tulsa,  Oklahoma 
74101,  filed  in  Docket  No.  CP97-608- 
000,  a  request  pursuant  to  Sections 
157.205,  157.212,  and  157.216  of  the 
Commission’s  Regulations  under  the  ■ 
Natural  Gas  Act  (18  CFR  157.205, 
157.212,  and  157.216)  for  authorization 
(1)  to  construct  approximately  3,631  feet 
of  6-inch  lateral  pipeline  and 
appurtenant  facilities  to  deliver  gas  to 
the  Western  Resources,  Inc.  (WRI), 
Monticello  West  town  border,^  and  (2) 
to  construct  approximately  58  feet  of  6- 
inch  tie-over  pipeline  and  appurtenant 
facilities  to  the  adjacent  Bonner  Springs 
10-inch  pipeline  and  to  convert  the 
storage  lateral  currently  serving  the  WRI 
Whispering  Hills  town  border  to  a 
delivery  lateral,  all  in  Johnson  County, 
Kansas,  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-479-000, 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

WNG  explains  that  the  town  borders 
are  presently  served  fiom  lateral  lines 
within  the  Craig  storage  field.  WNG 
states  that  due  to  significant  residential 
and  commercial  encroachment  into  the 
storage  field,  as  well  as  casing  corrosion 


*  WNG  is  also  seeking  authorization  to  abandon 
service  hom  the  storage  line  presently  serving  the 
town  border,  after  the  pipeline  is  constructed  and 
the  town  border  connected  to  the  new  line. 


in  several  storage  wells,  it  has  lowered 
the  pressure  in  the  storage  field.  By 
connecting  these  two  town  border 
deliveries  to  adjacent  pipelines,  WNG 
says  it  will  be  able  to  insure 
uninterrupted  service.  WNG  asserts  that 
there  will  be  no  change  in  either  of  the 
town  border  facilities  nor  the  location  of 
the  town  borders.  WNG  relates  that  the 
projected  volume  of  delivery  to  the 
town  borders  is  not  expected  to  exceed 
current  deliveries.  WNG  indicates  that 
the  estimated  cost  of  construction  is 
approximately  $199,688,  which  will  be 
paid  fi'om  available  funds. 

WNG  states  that  this  change  is  not 
prohibited  by  an  existing  tariff  and  that 
it  has  sufficient  capacity  to  accomplish 
the  deliveries  specified  without 
detriment  or  disadvantage  to  its  other 
customers. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Linwood  A.  Watson,  )r.. 

Acting  Secretary. 

[FR  Doc.  97-18186  Filed  7-10-97;  8:45  am) 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM97-4-49-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Fuel 
Reimbursement  Charge  Filing 

July  7, 1997. 

Take  notice  that  on  July  1, 1997, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff  the 
following  revised  tariff  sheets,  with  an 
effective  date  of  August  1, 1997: 

Second  Revised  Volume  No.  1 
Twenty-sixth  Revised  Sheet  No.  15 
Tenth  Revised  Sheet  No.  15A 
Twenty-ninth  Revised  Sheet  No.  16 
Tenth  Revised  Sheet  No.  16A 


Twenty-fifth  Revised  Sheet  No.  18 
Tenth  Revised  Sheet  No.  18A 
Tenth  Revised  Sheet  No.  19 
Tenth  Revised  Sheet  No.  20 
Twenty-second  Revised  Sheet  No.  21 
Original  Volume  No.  2 
Seventieth  Revised  Sheet  No.  IIB 

Williston  Basin  states  that  the  revised 
tariff  sheets  reflect  revisions  to  the  fuel 
reimbursement  charge  and  percentage 
components  of  the  Company’s  relevant 
gathering,  transportation  and  storage 
rates,  pursuant  to  Williston  Basin’s  Fuel 
Reimbursement  Adjustment  Provision, 
contained  in  Section  38  of  the  General 
Terms  and  Conditions  of  Williston 
Basin’s  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1, 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission’s  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission’s  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-18155  Filed  7-10-97;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commissjon 

[Docket  No.  RP97^1 0-006] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Tariff  Filing 

July  7, 1997. 

Take  notice  that  on  July  1, 1997, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
revised  tariff  sheet  listed  on  Appendix 
A  to  the  filing,  to  become  effective 
August  1, 1997. 

Williston  Basin  states  that  it  has 
identified  certain  tariff  modifications 
which  it  believes  are  necessary  to 
enhance  its  service  to  its  customers  and 
certain  tariff  modifications  which  are 
necessary  to  clarify  existing  services  and 
that  the  proposed  tariff  sheets  reflect 
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such  modifications,  as  all  more  fully  set 
forth  in  the  instant  tariff  filing  which  is 
on  file  with  the  Commission  and  open 
for  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rule  211  and 
214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Conunission’s 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  the  proceeding 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  £md  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-18160  Filed  7-10-97;  8:45  am) 
BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 48-004] 

Wllllston  Basin  Interstate  Pipeline 
Company;  Notice  of  Compliance  Filing 

July  7, 1997. 

Take  notice  that  on  July  1, 1997, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  revised  pro  forma  tariff  sheets 
to  become  effective  August  1, 1997  and 
November  1, 1997: 


Pro  Forma  Second 
Revised  Volume  No. 

1 

Effective  date 

Second  Revised 

Sheet  No.  371. 

August  1,  1997. 

First  Revised  Sheet 

No.  372. 

August  1,  1997. 

Sheet  Nos.  273-499 

August  1,  1997. 

Third  Revised  Sheet 
No.  371. 

November  1 ,  1 997. 

Williston  Basin  states  that  the  pro 
forma  tariff  sheets  reflect  modifications 
to  Williston  Basin’s  FERC  Gas  Tariff  in 
compliance  with  the  Commission’s 
Order  No.  587-C  issued  March  4, 1997, 
in  Docket  No.  RM96-1-004.  The  pro 
forma  tariff  sheets  reflect  the  Gas 
Industry  Standards  Board  (GISB) 


definitions  and  standards  adopted  by 
the  Commission  in  such  order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission’s  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Copies  of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LinwcMMl  A.  Watson,  )r.. 

Acting  Secretary. 

IFR  Doc.  97-18165  Filed  7-10-97;  8:45  am) 
BILUNQ  CODE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-409-000] 

Wyoming  Interstate  Company  Ltd.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

July  7, 1997. 

Take  notice  that  on  July  1, 1997," 
Wyoming  Interstate  Company  Ltd. 

(WIC),  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Voliune  No.  1,  First  Revised  Sheet  No. 
14C  and  First  Revised  Sheet  No.  51A  to 
be  effective  August  1, 1997. 

WIC  states  the  purposes  of  this  filing 
is  to  conform  WIC’s  Volume  No.  1  tariff 
(individually  certificated  services)  to  the 
changes  made  to  WIC’s  Volume  No.  2 
Tariff  (open  access)  to  comply  with 
Order  No.  587-C  requirements. 

WIC  states  that  copies  of  this  filing 
have  been  served  on  WIC’s 
jurisdictional  customers  and  public 
bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.214  and  Section  385.211  of  the 
Commission’s  Regulations.  All  such 
motions  or  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission’s  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-18161  Filed  7-10-97;  8:45  amj 
BILUNQ  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG97-78-000,  et  ai.] 

Zond  WIndsystem  Partners,  Ltd.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

July  3, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Zond  Windsystem  Partners,  Ltd. 
Series  85-B,  a  California  Limited 
Partnership 

[Docket  No.  EG97-73-000) 

On  June  27, 1997,  Zond  Windsystem 
Partners,  Ltd.  Series  85-B,  a  California 
Limited  Partnership  (Series  85-B 
Partnership),  13000  Jameson  Road, 
Tehachapi,  California  93561,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission’s  Regulations. 

Series  85-B  Partnership  owns  wind- 
powered  eligible  facilities  (along  with 
certain  appurtenant  interconnected 
transmission  facilities),  located  in  or 
near  Tehachapi,  California. 

Comment  date:  July  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Zond-PanAero  Windsystem  Partners 
a  California  Limited  Partnership 

[Docket  No.  EG97-74-000) 

On  June  27, 1997,  Zond-PanAero 
Windsystem  Partners  I,  a  California 
limited  partnership  (ZPW  1),  13000 
Jameson  Road,  Tehachapi,  California 
93561,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  ptirsuant  to  Part  365  of 
the  Commission’s  Regulations. 

ZPW  I  owns  wind-powered  eligible 
facilities  (along  with  certain 
appurtenant  interconnected 
transmission  facilities),  located  in  or 
near  Palm  Springs  California. 
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Comment  date:  July  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Zond-PanAero  Windsystem  Partners 
n,  a  California  Limited  Partnership 

[Docket  No.  EG97-75-0001 

On  June  27, 1997,  Zond-PanAero 
Windsystem  Partners  II,  a  California 
limited  partnership  (ZPW  II),  13000 
Jameson  Road,  Tehachapi,  California 
93561,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission’s  Regulations. 

ZPW  II  owns  wind-powered  eligible 
facilities  (along  with  certain 
appurtenant  interconnected 
transmission  facilities),  located  in  or 
near  Palm  Springs,  California. 

Comment  date:  July  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Zond  Systems,  Inc. 

[Docket  No.  EG97-76-0001 

On  June  27, 1997,  Zond  Systems,  Inc. 
(Zond  Systems),  13000  Jameson  Road, 
Tehachapi,  California  93561,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission’s  Regulations. 

Zond  Systems  has  direct  and  indirect 
ownership  interests  in  and  operates 
wind-powered  eligible  facilities  (along 
with  certain  appurtenant 
interconnecting  transmission  facilities), 
located  in  or  near  Tehachapi,  Palm 
Springs,  and  Santa  Clara,  California. 
Zond  Systems  also  operates  wind- 
powered  eligible  facilities,  located  in  or 
near  Tehachapi,  Palm  Springs,  and 
Santa  Clara  California,  on  behalf  of 
third-party  owners. 

Comment  date:  July  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  Zond  Windsystem  Partners,  Ltd. 
Series  85-A,  a  California  Limited 
Partnership 

[Docket  No.  EG97-77-0001 

On  June  27, 1997,  Zond  Windsystem 
Partners,  Ltd.  Series  85-A,  a  California 
Limited  Partnership  (Series  85-A 
Partnership),  13000  Jameson  Road, 


Tehachapi,  California  93561,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission’s  Regulations. 

Series  85-A  Partnership  owns  wind- 
powered  eligible  facilities  (along  with 
certain  appurtenant  interconnected 
transmission  facilities),  located  in  or 
near  Tehachapi,  California. 

Comment  date:  July  23,  1997,  in 
accordance  with  Stcmdard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

6.  Zond  Windsystem  Partners,  Ltd. 
Series  85-C,  a  California  Limited 
Partnership 

[Docket  No.  EG97-78-0001 

On  June  27, 1997,  Zond  Windsystem 
Partners,  Ltd.  Series  85-C,  a  California 
Limited  Partnership  (Series  85-C 
Partnership),  13000  Jameson  Road, 
Tehachapi,  California  93561,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Conunission’s  Regulations. 

Series  85-C  Partnership  owns  wind- 
powered  eligible  facilities  (along  with 
certain  appurtenant  interconnected 
transmission  facilities),  located  in  or 
near  Santa  Clara  California. 

Comment  date;  July  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
to  those  that  concern  the  adequacy  or 
accuracy  of  the  application. 

7.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER97-2275-0001 

Take  notice  that  on  June  23, 1997, 
Virginia  Electric  and  Power  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date;  July  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER9 7-2695-000) 

Take  notice  that  on  June  13, 1997, 
Wisconsin  Electric  Power  Company 
tendered  for  filing  additional 
information  in  the  above-referenced 
docket. 

Comment  date:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Wisconsin  Power  &  Light  Company 
[Docket  No.  ER97-2936-000] 

Take  notice  that  on  June  20, 1997, 
Wisconsin  Power  &  Light  Compemy 
(WP&L)  tendered  for  filing  a  temporary 
revision  to  its  Emergency  Service 
Schedules  in  its  Bulk  Power  Sales  Tariff 
and  its  Interconnection/Interchange 
Agreements  with  Wisconsin  Electric 
Power  Company,  Madison  Gas  and 
Electric,  and  Wisconsin  Public  Power 
Inc.  SYSTEM.  This  change  will  allow 
WP&L  to  recover  costs  incurred  in  the 
Share  the  Pain  program.  WP&L  is 
requesting  an  effective  date  of  May  15, 
1997,  and  a  termination  date  of 
September  30, 1997. 

Comment  date:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Florida  Power  Corporation 

[Docket  No.  ER97-3251-000] 

Take  notice  that  on  June  25,  1997, 
Florida  Power  Corporation  tendered  for 
filing  a  notice  of  withdrawal  of  its  filing 
made  on  June  5, 1997,  in  the  above- 
referenced  docket.  The  filing  contained 
a  service  agreement  providing  for 
service  to  Morgan  Stanley  Capital 
Group,  Inc.,  pursuant  to  Florida  Power’s 
Cost-Based  Wholesale  Power  Sales 
Tariff  (CR-l)(Tariff).  The  Commission 
rejected  Florida  Power’s  CR-1  Tariff. 
Florida  Power  therefore,  wishes  to 
withdraw  its  filing  made  in  the  above- 
referenced  docket. 

Comment  date:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Central  Power  and  Light  Company, 
West  Texas  Utilities  Company,  Public 
Service  Company  of  Okl^oma, 
Southwestern  Electric  Power  Co. 

[Docket  No.  ER97-3360-000) 

Take  notice  that  on  June  18, 1997, 
Central  Power  and  Light  Company,  West 
Texas  Utilities  Company,  Public  Service 
Company  of  Oklahoma  and 
Southwestern  Electric  Power  Company 
(collectively,  the  CSW  Operating 
Companies)  submitted  for  filing  service 
agreements  under  which  the  CSW 
Operating  Companies  will  provide 
transmission  and  ancillary  services  to 
Aquila  Power  Corporation  (Aquila), 
PacifiCorp  Power  Marketing,  Inc. 
(PacifiCorp),  PanEnergy  Trading  and 
Market  Services,  L.L.C.  (PanEnergy 
Trading),  PECO  Energy  Company-Power 
Team  (PECO),  Southern  Energy  Trading 
and  Marketing,  Inc.  (Southern),  Tenaska 
Power  Services  Co.  (Tenaska),  Williams 
Energy  Services  Company  (Williams) 
and  Wisconsin  Electric  Power  Company 
(Wisconsin),  in  accordance  with  the 


Federal  Register  /  Vol.  62,  No.  133  /  Friday,  July  11,  1997  /  Notices 


37225 


CSW  Operating  Companies’  open  access 
transmission  service  tariff. 

The  CSW  Operating  Companies  state 
that  a  copy  of  this  filing  has  been  served 
on  PacifiCorp,  Southern,  Wisconsin, 
PanEnergy  lading,  PECO,  Tenaska, 
Williams  and  Aquila. 

Comment  date:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Indianapolis  Power  &  Light 
Company 

[Docket  No.  ER97-3361-0001 

Take  notice  that  on  June  18, 1997, 
Indianapolis  Power  &  Light  Company 
(IPL),  tendered  for  filing  a  power  sales 
agreement  executed  between  IPL  and 
Commonwealth  Edison  Company. 

Copies  of  this  filing  were  sent  to  the 
Indiana  Utility  Regulatory  Commission 
and  Commonwealth  Edison  Company. 

Comment  date:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  The  Washington  Water  Power 
Company 

[Docket  No.  ER97-3362-000] 

Take  notice  that  on  June  17, 1997,  The 
Washington  Water  Power  Company 
(WWP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  a  revision  to 
its  Rate  Schedule  FERC  No.  155.  WWP 
requests  an  effective  date  of  September 
1, 1997. 

Copies  of  this  filing  have  been  served 
upon  Puget  Sound  Energy,  the  City  of 
Spokane,  and  the  Washington  Utilities 
and  Transportation  Commission. 

Comment  date:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Union  Electric  Company 
[Docket  No.  ER97-3363-0001 

Take  notice  that  on  June  17, 1997, 
Union  Electric  Company,  tendered  for 
filing  a  Notice  of  Cancellation  of  the 
Firm  Point-to-Point  Transmission 
Service  Agreement  dated  April  8, 1997 
between  Union  Electric  Company  and 
Illinois  Power  Company. 

Union  requests  that  this  cancellation 
become  effective  April  9, 1997. 

Comment  date:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Union  Electric  Company 
[Docket  No.  ER97-3364-OOOI 

Take  notice  that  on  June  17, 1997, 
Union  Electric  Company,  tendered  for 
filing  a  Notice  of  Cancellation  of  the 
Firm  Point-to-Point  Transmission 
Service  Agreement  between  Union 
Electric  Company  and  Illinois  Power 
Company. 


Union  requests  that  this  cancellation 
become  effective  April  10, 1997. 

Comment  date:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Union  Electric  Company 
[Docket  No.  ER97-3365-0001 

Take  notice  that  on  June  17, 1997, 
Union  Electric  Company,  tendered  for 
filing  a  Notice  of  Cancellation  of  the 
Firm  Point-to-Point  Transmission 
Service  Agreement  between  Union 
Electric  Company  and  Rainbow  Energy 
Marketing  Corporation. 

Union  requests  that  this  cancellation 
become  effective  April  22, 1997. 

Comment  date:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Union  Electric  Company 

[Docket  No.  ER97-3366-000] 

Take  notice  that  on  June  17, 1997, 
Union  Electric  Company,  tendered  for 
filing  a  Notice  of  Cancellation  of  the 
firm  Point-to-Point  Transmission 
Service  Agreement  between  Union 
Electric  Company  and  Koch  Energy 
Trading,  Inc, 

Union  requests  that  this  cancellation 
become  effective  April  29, 1997. 

Comment  date:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Union  Electric  Company 
[Docket  No.  ER97-3367-0001 

Take  notice  that  on  June  17, 1997, 
Union  Electric  Company,  tendered  for 
filing  a  Notice  of  Cancellation  of  the 
Firm  Point-to-Point  Transmission 
Service  Agreement  between  Union 
Electric  Company  and  Illinois  Power 
Company. 

Union  requests  that  this  cancellation 
become  effective  June  1, 1997. 

Comment  date:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Central  Louisiana  Electric 
Company,  Inc. 

[Docket  No.  ER97-3368-000] 

Take  notice  that  oh  June  18, 1997, 
Central  Louisiana  Electric  Company, 
Inc.,  (CLECO),  tendered  for  filing  a 
service  agreement  under  CLECO’s 
Market-Based  Rate  MR-1  Power  Sales 
Tariff  with  Progress  Power  Marketing, 
Inc.  CLECO  states  that  the  service 
agreement  will  enable  CLECO  to  engage 
in  market-based  rate  transactions  with 
Progress  Power  Marketing,  Inc. 

CLECO  states  that  a  copy  of  the  filing 
has  been  served  on  Progress  Power 
Marketing,  Inc. 


Comment  date:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Central  Illinois  Public  Service 
Company 

[Docket  No.  ER97-3369-000] 

Take  notice  that  on  June  18, 1997, 
Central  Illinois  Public  Service  Company 
(CIPS)  submitted  a  service  agreement, 
dated  June  9, 1997,  establishing  NP 
Energy,  Inc.  as  a  customer  under  the 
terms  of  CIPS’  Open  Access 
Transmission  Tariff. 

CIPS  requests  an  effective  date  of  June 
9, 1997  for  the  service  agreement. 
Accordingly,  CIPS  requests  waiver  of 
the  Commission’s  notice  requirements. 
Copies  of  this  filing  were  served  upon 
NP  Energy,  Inc.  and  the  Illinois 
Commerce  Commission. 

Comment  date:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Arizona  Public  Service  Company 
[Docket  No.  ER97-337(M)00) 

Take  notice  that  on  June  19, 1997, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  a  revised  Contract 
Demand  Exhibit  for  the  Bureau  of 
Indian  Affairs  (BIA)  on  behalf  of  the  San 
Carlos  Irrigation  Project  applicable 
under  the  FERC  Rate  Schedule  No.  201. 

Current  rate  levels  are  unaffected, 
revenue  levels  are  unchanged  from 
those  currently  on  file  with  the 
Commission,  and  no  other  significant 
change  in  service  to  these  or  any  other 
customer  results  from  the  revisions 
proposed  herein.  No  new  or 
modifications  to  existing  facilities  are 
required  as  a  result  of  these  revisions. 

Copies  of  this  filing  have  been  served 
on  the  BIA  and  the  Arizona  Corporation 
Commission. 

Comment  date:  May  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  ER97-3371-000] 

Take  notice  that  on  June  18, 1997, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  filed  a  Service  Agreement 
between  RG&E  and  the  PECO  Energy 
Company-Power  Team  (Customer).  This 
Service  Agreement  specifies  that  the 
Customer  has  agreed  to  the  rates,  terms 
and  conditions  of  the  RG&E  open  access 
transmission  tariff  filed  on  July  9, 1996 
in  Docket  No.  OA96-141-000. 

RG&E  requests  waiver  of  the 
Commission’s  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
June  9, 1997  for  the  PECO  Energy 
Company-Power  Team  Service 
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Agreement.  RG&E  has  served  copies  of 
the  filing  on  the  New  York  State  Public 
Service  Commission  and  on  the 
Customer. 

Comment  date:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Eastern  Edison  Company 
[Docket  No.  ER9 7-3 3 7 2-000] 

Take  notice  that  on  Jime  18, 1997, 
Eastern  Edison  Company  (Eastern 
Edison),  filed  an  Interconnection 
Agreement  between  itself  and  the 
Massachusetts  Bay  Transportation 
Authority  (MBTA)  in  order  for  the 
MBTA  to  take  delivery  at  locations 
within  Eastern  Edison’s  service  territory 
of  power  purchased  by  the  MBTA  firom 
Boston  Edison  Company.  The 
Agreement  provides  for  Eastern  Edison 
to  construct  interconnection  facilities 
and  for  the  MBTA  to  make  a 
contribution-in-aid-of-construction 
/(CIAC). 

Eastern  Edison  requests  that  this  filing 
be  accepted  to  become  effective  60  days 
from  today,  on  August  18, 1997. 

Comment  date:  July  17, 1997,  in 
accordance  with  Standard  l^aragraph  E 
at  the  end  of  this  notice. 

24.  PacifiCorp 

[Docket  No.  ER97-3373-0001 

Take  notice  that  on  Jime  19, 1997, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission’s  Rules  and  Regulations, 
Non-Firm  Transmission  Service 
Agreement  with  E  Prime,  Inc.  and  PECO 
Energy  Company  under  PacifiCorp ’s 
FERC  Electric  Tariff,  Original  Volume 
No.  11. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp ’s  Regulatory 
Administration  Depeulment’s  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Ohio  Edison  Company,  Ohio  Power 
Company 

[Docket  No.  ER97-3374-000] 

Take  notice  that  on  June  18, 1997, 
Ohio  Edison  Company,  tendered  for 
filing  on  behalf  of  itself  and  Ohio  Power 
Company,  an  amendment  to  an 
Agreement  dated  Jime  20, 1968, 
between  the  companies  related  to 
electric  service  to  Buckeye  Power  Inc. 
The  amendment  provides  for  changes  to 


their  Agreement  as  a  result  of  the  merger 
of  two  members  of  Buckeye  Power  Inc. 
(Delaware  Rural  Electric  Cooperative, 

Inc.  and  Morrow  Electric  Cooperative, 
Inc.)  to  become  Consolidated  Electric 
Cooperative,  Inc. 

Comment  date:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Ohio  Edison  Company, 

Pennsylvania  Power  Company 

[Docket  No.  ER97-3375-(XK)l 

Take  notice  that  on  June  18, 1997, 

Ohio  Edison  Company,  tendered  for 
filing  on  behalf  of  itself  euid 
Pennsylvania  Power  Company,  a 
Service  Agreement  with  Southern 
Energy  Trading  and  Marketing,  Inc. 
under  Ohio  Edison’s  Power  Sales  Tariff. 
This  filing  is  made  pursuant  to  §  205  of 
the  Federal  Power  Act. 

Comment  date;  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.. 

27.  Central  Illinois  Public  Service 
Company 

[Docket  No.  ER9 7-3 3 76-000) 

Take  notice  that  on  June  18, 1997, 
Central  Illinois  Public  Service  Company 
(CIPS),  submitted  an  umbrella  short¬ 
term  firm  transmission  service 
agreement,  dated  April  9, 1997, 
establishing  CEPS  Generation  Resources 
as  a  customer  under  the  terms  of  CIPS’ 
Open  Access  Transmission  Tariff. 

CIPS  requests  an  effective  date  of  May 
19, 1997  for  the  service  agreement. 
Accordingly,  CIPS  requests  waiver  of 
the  Commission’s  notice  requirements. 
Copies  of  this  filing  were  served  upon 
the  Illinois  Commerce  Commission. 

Comment  date:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  ER97-3377-0(X)l 

Take  notice  that  on  Jime  18, 1997, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  emd  West  Penn  Power 
Company  (Allegheny  Power)  filed 
Supplement  No.  25  to  add  one  (1)  new 
Customer  to  the  Standard  Generation 
Service  Rate  Schedule  under  which 
Allegheny  Power  offers  standard 
generation  and  emergency  service  on  an 
hourly,  daily,  weekly,  monthly  or  yearly 
basis.  Allegheny  Power  requests  a 
waiver  of  notice  requirements  to  make 
service  availajsle  as  of  June  17, 1997,  to 


Southern  Energy  Trading  and 
Marketing,  Inc. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date;  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Kentucky  Utilities  Company 

[Docket  No.  ER97-3378-O00) 

Take  notice  that  on  June  18, 1997, 
Kentucky  Utilities  Company  (KU), 
tendered  for  filing  five  (5)  Supplements 
to  FERC  Rate  Schedule  203,  the 
Interconnection  Agreement  between  KU 
and  East  Kentucky  Power  Cooperative. 

Comment  date;  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Carolina  Power  &  Light  Company 
[Docket  No.  ER97-3379-0001 

Take  notice  that  on  June  19, 1997, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  Service 
Agreements  for  Non-Finn  Point-to-Point 
Transmission  Service  executed  between 
CP&L  and  the  following  Eligible 
Transmission  Customers;  NorAm 
Energy  Services,  Inc.;  and  NP  Energy, 
Inc.  Service  to  each  Eligible  Customer 
will  be  in  accordance  vdth  the  terms 
and  conditions  of  Carolina  Power  & 

Light  Company’s  Open  Access 
Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date;  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Carolina  Power  &  Light  Company 
[Docket  No.  ER97-3 3 86-000] 

Take  notice  that  on  June  19, 1997, 
Carolina  Power  &  Light  Company 
(Carolina),  tendered  for  filing  executed 
Service  Agreements  between  Carolina 
and  the  following  Eligible  Entities:  NP 
Energy  Inc.;  and  Consumers  Power 
Company  and  the  Detroit  Edison 
Company  referred  to  collectively  as  the 
Michigan  Companies.  Service  to  each 
Eligible  Entity  will  be  in  accordance 
with  the  terms  and  conditions  of 
Carolina’s  Tariff  No.  1  for  Sales  of 
Capacity  and  Energy. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 
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Comment  date:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

'^32.  New  England  Power  Company 
[Docket  No.  ER97-3381-000] 

Take  notice  that  on  Jime  19, 1997, 

New  England  Power  Company  (NEP) 
filed  a  ^rvice  Agreement  with  Edison 
Source  for  non-&m,  point-to-point 
transmission  service  under  N^’s  open 
access  transmission  tariff,  FERC  Electric 
Tariff,  Original  Volume  No.  9. 

Comment  date:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  New  England  Power  Cmnpany 
[Docket  No.  ER97-3382-000] 

Take  notice  that  on  Jtme'19, 1997, 

New  England  Power  Company  (NEP) 
filed  a  supplement  to  its  Network 
Integration  Service  Agreement  with 
Holden  (Mass.)  Municipal  Light 
Department  under  NEP’s  open  access 
transmission  tariff,  FERC  Electric  Tariff, 
Qri^al  Volume  No.  9. 

Oomment  date:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Kansas  City  Power  ft  Light 
Company 

[Docket  No.  ER97-3383-000] 

Take  notice  that  on  June  19, 1997, 
Kansas  City  Power  ft  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  May  19, 1997,  between 
KCPL  and  PECO  Energy  Company — 
Power  Team.  KCPL  proposes  an 
effective  date  of  Jtme  4, 1997,  and 
requests  waiver  of  the  Commission’s 
notice  requirement.  This  Agreement 
provides  for  the  rates  and  charges  for 
Non-Firm  Transmission  Service. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL’s  rates  and 
charges  in  the  compUance  filing  to 
FERC  Order  888  in  Docket  No.  OA96- 
4-000. 

Comment  date:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Kansas  City  Power  ft  Light 
Company 

[Docket  No.  ER97-3384-000] 

Take  notice  that  on  June  19, 1997, 
Kansas  City  Power  ft  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  May  14, 1997,  between 
KCPL  and  Williams  ^ergy  Services 
Company.  KCPL  proposes  an  effective 
date  of  Jime  2, 1997,  and  requests 
waiver  of  the  Commission’s  notice 
requirement.  This  Agreement  provides 
for  the  rates  and  charges  for  Non-Firm 
Transmission  Service. 


In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mMitioned 
Service  Agreement  are  KCPL’s  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  888  in  Docket  No.  OA96- 
4-000. 

Comment  date:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Additional  Signatories  to  PJM 
Interconnection,  L.L.C  Operating 
Agreement 

[Docket  No.  ER97-3385-000] 

Take  notice  that  on  June  17, 1997,  the 
PJM  Interconnection,  L.L.C  (PJM)  filed, 
on  behalf  of  the  Members  of  the  IJLC, 
membership  applications  of  Camden 
Cogen,  L.P.  and  Williams  Energy 
Services  Company.  PJM  requests  an 
effective  date  of  June  18, 1997. 

Comment  date:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Central  Maine  Power  Company 

[Docket  No.  ERg7-3390-000] 

Take  notice  that  on  Jime  20, 1997, 
Central  Maine  Power  Company  (Central 
Maine)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
its  Wholesale  Market  Tariff,  FERC 
Electric  Tariff.  Under  the  tariff.  Central 
Maine  may  enter  into  service 
agreements  for  the  sale  at  wholestde  of 
electric  capacity  and/or  energy  at 
negotiated  rates  and  may  conduct 
transactions  pursuant  to  such  service 
agreements. 

Central  Maine  requests  an  effective  of 
August  9, 1997,  or  the  date  of  approval 
by  the  Commission,  whichever  comes 
earlier. 

Central  Maine  has  served  copies  of 
the  filing  upon  the  Maine  Public 
Utilities  Commission  and  the  Maine 
Office  of  the  Public  Advocate. 

Comment  date:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Paul  M.  Andersen 
[Docket  No.  ID-3055-000] 

Take  notice  that  on  Jime  18, 1997, 
Paul  M.  Anderson  filed  an  apphcation 
for  authorization  imder  Section  305(b) 
of  the  Federal  Power  Act  to  hold  die 
following  positions: 

Director:  Ehike  Ener^  Corporation 
Director:  Temple-Inland,  Inc. 

39.  Orlando  Utilities  Cmnmission 
[Docket  No.  NI97-13-0001 

Take  notice  that  on  June  26, 1997, 
Orlando  Utilities  Commission  tendered 
for  filing  for  an  order  declaring  that 
volimtary  tariff  meets  reqviirements  of 
Order  No.  888. 


Comment  date:  August  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  Lordsburg  Limited  Partnership 

[Docket  No.  EG97-72-000| 

On  June  26, 1997,  Lordsburg  Limited 
Partnership,  820  Gessner,  Suite  930, 
Houston,  Texas.  77024—4258 
(Lordsburg)  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission’s 
Regulations. 

Lordsburg  owns  a  natural  gas-fired 
eligible  facility  imder  development  with 
a  capacity  of  approximately  110 
megawatts  (along  with  certain 
appurtenant  intercoimected 
transmission  faciUties),  to  be  located 
near  Lordsburg,  New  Mexico. 
Construction  of  the  facility  has  not  yet 
commenced. 

Comment  date:  July  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heeird  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bwome  a  pariy 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-18189  Filed  7-10-97;  8:45  am] 
IILLINQ  cooe  STir-OI-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6856-«] 

Retrofit/Rebuild  Requirements  for  1993 
and  Earlier  Model  Year  Urban  Buses; 
Public  Review  of  a  Notification  of 
Intent  To  Certify  Equipment 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  agency  receipt  of  a 
notification  of  intent  to  certify 
equipment  and  initiation  of  public 
review  and  comment  period. 

SUMMARY:  Nelson  Industries,  Inc., 

Nelson  Division  (Nelson)  has  submitted 
to  the  Agency  a  notification  of  intent  to 
certify  urban  bus  retrofit/rebuild 
equipment  pursuant  to  40  CFR  part  85, 
subpart  O.  The  notification  describes 
equipment  consisting  of  an  oxidation 
catalyst  combined  with  a  noise  muffler 
which  replaces  the  original  mufiler  imit 
installed  on  the  engine.  The  equipment 
is  intended  for  use  on  all  petroleum- 
fueled  Detroit  EKesel  Corporation  (DDC) 
two-stroke  cycle  urban  bus  engines  from 
1979  through  1993  model  year, 
exclusive  of  the  1990  model  year  DDC 
6L71TA.  In  addition.  Nelson  requests 
certification  of  this  equipment  for  use 
on  engines  rebuilt  using  the  DEIC 
6V92TA  mechanical  unit  injector  (MUI) 
and  electronic  control  (DDEC 11)  engine 
upgrade  kits  previously  certified  by  EPA 
imder  the  retrofit/rebuild  program.' 
Pursuant  to  §  85.1407(a)(7),  tray’s 
Federal  Register  notice  sununarizes  the 
notification,  annoimces  that  the 
notification  is  available  for  public 
review  and  comment,  and  initiates  a  45- 
day  period  during  which  comments  can 
be  submitted.  The  Agency  virill  review 
this  notification  of  intent  to  certify,  as 
well  as  any  comments  it  receives,  to 
determine  whether  the  equipment 
described  in  the  notification  of  intent  to 
certify  should  be  certified.  If  certified, 
the  equipment  can  be  used  by  urban  bus 
operators  to  reduce  the  particulate 
matter  of  urban  bus  engines. 

The  notification  of  intent  to  certify,  as 
well  as  other  materials  specifically 
relevant  to  it,  are  contained  in  Category 
XIX  of  Public  Docket  A-93-42,  entitled 
“Certification  of  Urban  Bus  Retrofit/ 
Rebuild  Equipment”.  This  docket  is 
located  at  the  address  listed  below. 

Today’s  notice  initiates  a  45-day 
period  during  which  the  Agency  will 
accept  written  comments  relevant  to 
whether  or  not  the  equipment  included 


'  The  DDC  MUI  upgrade  kit  was  certified  by  EPA 
on  October  2. 1995  (60  FR  51472).  The  DDC  DDEC 
n  upgrade  kit  was  certiSed  by  EPA  on  June  28, 1996 
(61  FR  37738). 


in  this  notification  of  intent  to  certify 
should  be  certifijed.  Comments  should 
be  provided  in  writing  to  Public  Docket 
A-93-42,  Category  XIX,  at  the  address 
below,  and  an  identical  copy  should  be 
submitted  to  Tom  Strieker,  also  at  the 
address  below. 

DATES:  Comments  must  be  submitted  on 
or  before  August  25, 1997. 

ADDRESSES:  Submit  separate  copies  of 
comments  to  each  of  the  two  following 
addresses: 

1.  U.S.  Environmental  Protection 

Agency,  Public  Docket  A-93-42 

(Category  XIX),  Room  M-1500,  401  M 

Street  SW,  Washington,  DC  20460. 

2.  Tom  Strideer,  Engine  Programs  and 

Compliance  Division  (6403J),  401 

“M”  Street  SW,  Washington,  DC 

20460. 

The  Nelson  notification  of  intent  to 
certify,  as  well  as  other  materials 
specifically  relevant  to  it,  are  contained 
in  the  public  docket  indicated  above. 
Docket  items  may  be  inspected  fitim 
8:00  a.m.  imtil  5:30  p.m.,  Monday 
through  Friday.  As  provided  in  40  CFR 
part  2,  a  reasonable  fee  may  be  charged 
by  the  Agency  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Strieker,  Engine  Programs  and 
Compliance  Division  (6403J),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  S.W.,  Washington,  DC  20460. 
Telephone:  (202)  233-9322. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  21, 1993,  the  Agency 
published  final  Retrofit/Rebuild 
Requirements  for  1993  and  Earlier 
Model  Year  Urban  Buses  (58  FR  21359). 
The  retrofit/rebuild  program  is  intended 
to  reduce  the  ambient  levels  of 
particulate  matter  (PM)  in  urban  areas 
and  is  limited  to  1993  and  earlier  model 
year  (MY)  urban  buses  operating  in 
metropolitan  areas  with  1980 
populations  of  750,000  or  more,  whose 
engines  are  rebuilt  or  replaced  after 
January  1, 1995.  Operators  of  the 
affected  buses  are  required  to  choose 
between  two  compliance  options: 
Program  1  sets  particulate  matter 
emissions  requirements  for  each  urban 
bus  engine  in  an  operator’s  fleet  which 
is  rebuilt  or  replaced;  Program  2  is  a 
'  fleet  averaging  program  that  establishes 
specific  annual  target  levels  for  average 
PM  emissions  from  urban  buses  in  an 
operator’s  fleet. 

A  key  aspect  of  the  program  is  the 
certification  of  retrofit/rebuild 
equipment.  To  meet  either  of  the  two 
compliance  options,  operators  of  the 
affected  buses  must  use  equipment 


which  has  been  certified  by  the  Agency. 
Emissions  requirements  vmder  either  of 
the  two  compliance  options  depend  on 
the  availability  of  retrofit/rebuild  ^ 

equipment  certified  for  each  engine 
model.  To  be  used  for  Program  1, 
equipment  must  be  certified  as  meeting 
a  0.10  g/bhp-hr  PM  standard  or  as 
achieving  at  least  a  25  percent  reduction 
in  PM.  Equipment  used  for  Program  2 
must  be  certified  as  providing  some 
level  of  PM  reduction  that  would  in  turn 
be  claimed  by  urban  bus  operators  when 
calculating  their  average  fleet  PM  levels 
attained  under  the  program.  For 
Program  1,  information  on  life  cycle 
costs  must  be  submitted  in  the 
notification  of  intent  to  certify  in  order 
for  certification  of  the  equipment  to 
initiate  (or  trigger)  program 
requirements.  To  trigger  progr^ 
requirements,  the  certifier  must 
guarantee  that  the  equipment  will  be 
available  to  all  affected  operators  for  a 
life  cycle  cost  of  $7,940  or  less  at  the 
0.10  g/bhp-hr  PM  level,  or  for  a  life 
cycle  cost  of  $2,000  or  less  for  25 
percent  or  greater  reduction  in  PM.  Both 
of  these  values  are  based  on  1992 
dollars. 

n.  Notification  of  Intent  To  Certify 

By  a  notification  of  intent  to  certify 
dated  March  11, 1997,  Nelson  has 
applied  for  certification  of  equipment 
applicable  to  all  Detroit  Diesel 
Corporation  (DDC)  two-stroke  cycle 
urban  bus  engines  from  1979  through 
1993  model  year,  exclusive  of  the  1990 
model  year  DDC  6L71TA.  In  addition, 
Nelson  requests  certification  of  this 
equipment  for  use  on  engines  rebuilt 
using  the  DDC  6V92TA  mechanical  unit 
injector  (MUI)  and  electronic  control 
(DDEC  n)  engine  upgrade  kits 
previously  certified  by  EPA  under  the 
retrofit/rebuild  program.  The 
notification  of  intent  to  certify  states 
that  the  candidate  equipment  will 
reduce  PM  emissions  25  percent  or 
more  relative  to  the  original  PM  level  of 
the  engine.  Nelson  provides  criteria  for 
determining  whether  or  not  the  engine 
needs  to  be  rebuilt  prior  to  installing  the 
candidate  equipment.  Fiulher,  transit 
pricing  level  has  been  submitted  with 
the  notification,  along  with  a  guarantee 
that  the  equipment  will  be  offered  to  all 
affected  operators  for  less  than  the 
incremental  life  cycle  cost  ceiling  for  a 
25  percent  reduction  technology.  EPA 
notes  that  the  program  requirement, 
applicable  to  operators  choosing  to 
comply  with  program  1,  to  reduce  PM 
levels  by  at  least  25  percent  when  these 
engines  are  rebuilt  or  replaced,  bas 
already  been  triggered,  for  the  engine 
models  covered  by  Nelson’s  request,  by 
Englehard  Corporation  with  certification 
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of  their  catalytic-converter  muffler 
(CCM).2  In  addition,  for  certain  engine 
models  covered  by  Nelson’s  request,  the 
0.10  grams  per  brake  horsepower-hour 
(g/bhp-hr)  PM  standard  has  already 
been  triggered.^  Nevertheless,  EPA  plans 
to  review  available  information  and 
comments  related  to  the  cost  of  the 
Nelson  equipment  and,  if  appropriate, 
to  certify  the  Nelson  equipment  on  the 
basis  of  being  available  to  all  a^ected 
operators  for  less  than  the  life-cycle  cost 
ceiling  of  $2,000  (1992  dollars).  Any 
equipment  certified  as  meeting  the  both 
the  emission  and  cost  requirements  can 
be  considered  by  EPA  when  updating 
the  post-rebuild  PM  levels  used  by 
transit  operators  choosing  to  comply 
with  program  2.* 

To  determine  particulate  matter  (PM) 
reduction  of  the  candidate  equipment 
under  the  urban  bus  retrofit/rebuild 
program.  Nelson  presents  exhaust 
emission  data  from  a  1983  DDC  6V92TA 
with  mechanical  unit  fuel  injection 
(MUI),  which  was  rebuilt  by  Detroit 
Diesel  Remanufacturing — Central,  Inc. 
prior  to  baseline  testing.  The  engine  was 
retested  with  the  candidate  equipment 
installed.  The  data  show  a  53  percent 
reduction  in  PM  emissions  between  the 
baseline  engine  and  the  engine  with  the 
candidate  equipment  installed.  In 
addition,  the  test  data  indicate  that  the 
emissions  of  hydrocarbon  (HC),  carbon 
monoxide  (CO),  and  oxides  of  nitrogen 
(NOx)  with  the  candidate  equipment 
installed  are  less  than  applicable 
standards.  Fuel  consumption 
measurements  indicate  a  fuel  economy 
penalty  of  less  than  1  percent  with  the 
candidate  equipment  installed.  Nelson 
presents  smoke  emission  measurements 
for  the  engine  which  indicate 
compliance  with  applicable  standards. 

Consistent  with  previous  catalyst 
certifications  for  25  percent  reduction, 
EPA  believes  that  the  Nelson  test  engine 
meets  the  criteria  for  worse-case  test 
engine,  described  at  §  85.1406  (a),  for  all 
two-stroke  cycle  engines  (exclusive  of 
the  1990  model  year  DDC  6L71TA), 
including  both  mechanically  and 
electronically  fuel  injected  engines.  As 
further  described  in  that  section,  EPA 
reserves  the  right  to  request  additional 
information  showing  that  PM  reduction 
does  not  vary  significantly  among 
engine  families.  However,  because  the 
Nelson  test  data  indicate  over  a  50 
percent  PM  reduction  on  the  DDC 
6V92TA  MUI  test  engine,  EPA  believes 
it  reasonable  to  expect  that 
electronically-controlled  engines,  with 
the  Nelson  catalyst  installed,  will  be 

2  60  FR  28402,  May  31, 1995. 

^62  FR  12166,  March  14, 1997. 

«See  40  CFR  85.1403  (c)(1). 


capable  of  meeting  the  25  percent 
reduction  standard  for  which  Nelson  is 
requesting  certification. 

Nelson  states  that  the  candidate 
equipment  will  be  offered  to  all  affected 
operators  for  less  than  a  life  cycle  cost 
of  $2,000  (1992  dollars),  and  has 
submitted  life  cycle  cost  information. 
Nelson  states  that  the  purchase  price  of 
the  catalytic  muffler  unit  will  not 
exceed  $2,069  (in  January  1997  dollars). 
In  addition.  Nelson  states  that 
equipment  installation  time  will  not 
exceed  5  hours,  resulting  in  an 
installation  cost  of  $199  (in  January 
1997  dollars).  Finally,  Nelson  states  that 
there  is  no  incremental  medntenance  .. 
required  of  the  catalyst  unit,  and  no  fuel 
economy  impact. 

Clertincation  of  the  candidate  Nelson 
equipment  would  affect  operators  as 
follows.  For  the  1979  through  1989 
6V92TA  MUI  engine  modeb,  EPA  has 
previously  certified  equipment  which 
triggered  the  requirement  to  use 
equipment  certified  to  the  0.10  g/bhp-hr 
level  beginning  September  15, 1997. 
Therefore,  under  Program  1,  operators 
who  rebuild  or  replace  1979  through 
1989  model  year  DDC  6V92TA  MUI 
engines  after  this  date  will  be  required 
to  use  equipment  certified  to  meet  the 
0.10  g/hhp-hr  PM  level.  For  all  other 
engine  models  to  which  this 
certification  would  apply,  EPA  has 
previously  certified  equipment  which 
triggered  the  requirement  to  use 
equipment  certified  as  providing  a 
minimum  25  percent  reduction  in  PM 
beginning  December  1, 1995.  If  the 
candidate  Nelson  equipment  is  certified 
to  reduce  PM  by  at  least  25  percent, 
then  its  use  under  program  1  will  meet 
this  requirement  for  these  other  engine 
models.  This  requirement  will  continue 
for  the  applicable  engines  imtil  such 
time  that  equipment  is  certified  to 
trigger  the  0.10  g/bhp-hr  emission 
standard  for  these  engines  for  less  than 
a  fife  cycle  cost  of  $7,940  (in  1992 
dollars).  If  the  Agency  certifies  the 
candidate  Nelson  equipment,  then 
operators  who  choose  to  comply  with 
Program  2  and  install  this  equipment, 
will  use  the  PM  emission  level(s) 
established  during  the  certification 
review  process,  in  their  calculations  for 
target  or  fleet  level  as  specified  in  the 
program  regulations. 

At  a  minimum,  EPA  expects  to 
evaluate  this  notification  of  intent  to 
certify,  and  other  materials  submitted  as 
applicable,  to  determine  whether  there 
is  adequate  demonstration  of 
compliance  with:  (1)  The  certification 
requirements  of  §  85.1406,  including 
whether  the  testing  accurately 
substantiates  the  claimed  emission 
reduction  or  emission  levels;  and,  (2) 


the  requirements  of  §  85.1407  for  a 
notification  of  intent  to  certify, 
including  whether  the  data  provided  by 
Nelson  complies  with  the  life  cycle  cost 
requirements. 

The  Agency  requests  that  those 
commenting  also  consider  these 
regulatory  requirements,  plus  provide 
comments  on  any  experience  or 
knawledge  concerning:  (a)  Problems 
with  installing,  maintaining,  and/or 
using  the  candidate  equipment  on 
applicable  engines;  and,  (b)  whether  the 
equipment  is  compatible  with  affected 
vehicles. 

The  date  of  this  notice  initiates  a  45- 
day  period  during  which  the  Agency 
will  accept  written  comments  relevant 
to  whether  or  not  the  equipment 
described  in  the  DDC  notification  of 
intent  to  certify  should  be  certified 
pursuant  to  the  urban  bus  retrofit/ 
rebuild  regulations.  Interested  parties 
are  encouraged  to  review  the 
notification  of  intent  to  certify  and 
provide  comment  during  the  45-day 
period.  Please  send  separate  copies  of 
your  comments  to  each  of  the  above  two 
addresses. 

The  Agency  will  review  this 
notification  of  iptent  to  certify,  along 
with  comments  received  fitim  interested 
parties,  and  attempt  to  resolve  or  clarify 
issues  as  necessary.  During  the  review 
process,  the  Agency  may  add  additional 
documents  to  the  docket  as  a  result  of 
the  review  process.  These  docmnents 
will  also  be  available  for  public  review 
and  comment  within  the  45  day  period. 
Richard  Wikon, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  97-18253  Filed  7-10-97;  8:45  am) 
BILUNQ  CODE  6660-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6482-11 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  Genei^  Information  (202) 
564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Environmental  Impact 
Statements  Filed  Jvme  30, 1997 
Through  July  3, 1997. 

Pursuant  to  40  Cra  1506.9. 

EIS  No.  970247.  Draft  EIS,  SFW,  ID,  MT, 
Grizzly  Bear  (Ursus  arctos  horribilus) 
Recovery  Plan  in  the  Bitterroot 
Ecosystem,  Implementation, 
Endangered  Species  Act,  Proposed 
Special  Rule  10(j)  Establishment  of  a 
Nonessential  Experimental 
Population  of  Grizzly  Bears  in  the  . 
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Bitterroot  Area,  Rocky  Mountain, 
Blaine,  Camas,  Boise.  Clearwater, 
Custer,  Elmore,  Idaho,  Lemhi, 
Shoshone  and  Valley  Counties,  ID  and 
Mineral,  Missoula,  Ravalli  and 
Sanders  Cormties,  MT,  Due: 

September  30, 1997,  Contact:  Dr. 
Christopher  Servheen  (406)  243-4903. 

EIS  No.  970248,  Final  EIS,  FHW,  NY,  I- 
287  Cross  Westchester  Expressway 
(CWE)  Transportation  Improvements, 
New  York  State  Thruway  Route  303  to 
Route  120,  Funding,  Rig^t-of-Way 
Acquisition,  COE  Section  10  and  404 
Permits,  Rockland  and  Westchester 
Counties,  NY,  Due:  August  11, 1997, 
Contact:  Robert  Arnold  (518)  431- 
4125. 

EIS  No.  970249,  Final  EIS,  FAA,  NC, 
Initial  Development  of  the  North 
Carolina  Global  TransPark  (NCGTP) 
Complex,  Implementation,  Airport 
Layout  Plan  Approval,  COE  Se^on 
404  Permit.  Kinston,  Lenoir  Coimty, 
NC,  Due:  August  11. 1997,  Contact: 
Tommy  Roberts  (404)  305-7150. 

EIS  No.  970250,  Drate  EIS.  FHW,  CA, 
Marin  101  High  Occupancy  Vehicle 
(HOV)  Gap  Closiue  Project, 
Construction  from  US  101/  1-580  on 
US  101  from  Lucky  Drive  to  North 
San  Pedro  Road  and  1-580  from  Irene 
Street  to  US  101,  Funding,  COE 
Section  404  and  Bridge  Permits. 

Marin  County,  CA.  Due:  August  25, 
1997,  Contact:  Brett  Jackson  (916) 
498-5852. 

EIS  No.  970251,  Draft  EIS,  USN,  NV, 
Fallon  Naval  Air  Station  (NAS)  Range 
Training  Complex,  Withdrawal  of 
Federally  Adininistered  Public  Lands 
for  Range  Safety  and  Training 
Purposes.  Great  Basin,  City  of  Fallon, 
Churchill  County,  NV,  Due:  October 
09, 1997,  Contact:  Sam  Dennis  (415) 
244-3007. 

EIS  No.  970252,  Final  EIS,  BLM,  MT, 
Cooke  City  Area  Mineral  Withdrawal, 
Implementation,  Gallatin  and  Custer 
National  Forests,  Cooke  City,  Park 
County,  MT,  Due:  August  11, 1997, 
Contact:  Larry  Timch^  (406)  255- 
0322. 

EIS  No.  970253,  Draft  EIS.  COE.  NC. 
Randleman  Lake  and  Dam  Project, 
Construction.  Piedmont  Triad 
Regional  Water  Authority  (PTRWA), 
Deep  River  Guilford  and  Randolph 
Cormties,  NC,  Due:  August  25, 1997, 
Contact:  John  C.  Meshaw  (910)  251- 
4175. 

EIS  No.  970254,  Final  EIS.  AFS,  CA, 
Snowcreek  Golf  Course  Expansion, 
Construction  and  Operation,  Special ' 
Use  Permit,  Inyo  National  Forest 
System  Lands,  Mono  County,  CA, 
Due:  August  11, 1997,  Contact:  Robert 
H.  Hawkins  (760)  873-2400. 


EIS  No.  970255,  Final  EIS,  AFS,  CA, 
Canyons  Analysis  Area, 
Implementation,  Tahoe  National 
Forest,  Trucker  Ranger  District,  Sierra 
and  Nevada  Counties,  CA,  Due: 

August  11, 1997,  Contact:  Karen  Jones 
(916) 587-3558. 

EIS  No.  970256,  Final  EIS,  FRC,  WA, 
Upriver  FERC  No.  3074  Hydroelectric 
Project.  Amendment  of  the  Existing 
License,  Spokane  River,  Spokane 
County,  WA,  Due:  August  11, 1997, 
Contact:  Jim  Hastreiter  (503)  326- 
5858. 

EIS  No.  970257,  Final  EIS,  AFS,  CA, 
Lake  of  the  Sky  Interpretive  Center, 
Site  Selection  with  the  Sixty-Four 
Acres  Tract,  Tahoe  City,  Lake  Tahoe, 
Placer  County,  CA,  Due:  August  11, 
1997,  Contact:  Jacks  Faike  (916)  573- 
2600. 

EIS  No.  970258,  Final  EIS,  AFS,  PR. 
Caribbean  National  Forest  Land  and 
Resource  Management  Plan, 
Implementation.  PR,  Due:  August  11, 
1997,  Contact:  Lizzette  Velez  (787) 
888-5609. 

Amended  Notices 

EIS  No.  970228,  Second  Final  EIS  (T, 
FHW,  CA,  A-58 — Mojave  Freeway 
Project,  Construction  from  0.1  mile 
east  of  the  Cache  Creek  Bridge  to  5.0 
miles  east  of  the  town  of  Mojave, 
Funding,  COE  Section  404  Permit  and 
Right-ofrWay  Acquisition,  Kem 
County,  CA,  Due:  July  21, 1997, 
Contact:  John  R.  S<diultz  (916)  498- 
5041.  Published  FR-06-20-97— 
Correction  to  Telephone  Number. 
Dated:  July  8, 1997. 

Km  Mittelholtz, 

Environmental  Protection  Specialist,  NEPA 

Compliance  Division,  Office  of  Federal 

Activities. 

[FR  Doc.  97-18238  Filed  7-10-97;  8:45  am) 

nujNQ  C006  asao-ao-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6482-2] 

Environmental  Impact  Statements  and 
Regulations;  Avaiiabiiity  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  Jime  09, 1997  Through  June 
13, 1997  pursuant  to  the  Environmental 
Review  Process  (ERP),  imder  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 


statements  (EISA)  was  published  in  FR 
dated  April  04, 1997  (62  FR  16154). 

Draft  EISs 

ERP  No.  D-AFS-E65049-FL  Rating 
ECl,  Florida  National  Forests,  Revis^ 
Land  and  Resource  Management  Plan, 
Implementation,  Apalachicola, 
Choctowhatchee,  Ocala  and  Osceola 
National  Forests,  Several  Coxmties,  FL. 

Summary:  EPA  expressed 
environmental  concerns  about  impacts 
to  water  quality  from  the  preferred 
alternative  which  emphasizes  greater 
forest  harvesting  activities  than  the 
current  management  plan. 

ERP  No.  D-AFS-K6527&-CA  Rating 
LO,  Damon  Fire  Salvage  and  Restoration 
Project,  Implementation,  Modoc 
National  Forest,  Modoc  County,  CA. 

Summary:  EPA  expressed  a  lack  of 
objections. 

ERP  No.  D-AFS-L6528&-ID  Rating 
EC2.  Dead  wood  Ecosystem  Analysis  ’96 
Project,  Implementation,  Boise  National 
Forest,  Lowman  Ranger  District,  Boise 
and  Valley  Counties,  ID. 

Summary:  EPA  expressed 
environmental  concerns  that 
implementing  of  best  management 
practices  and  associated  mitigation 
measvires  may  not  ensure  protection  of 
bmieficial  uses  of  streams  and  rivers 
within  and  downstream  of  the  project 
area. 

ERP  No.  DS-COE-D32033-J»A  Rating 
EC2,  Lower  Monongahela  River 
Navigation  System,  Locks  and  Dam  Nos. 
2,  3,  and  4  Improvements.  Updated 
Information  for  Disposal  of  Dredge  and 
Excavated  Material,  Funding, 
Allegheny,  Washington  and 
Westmoreland  Counties,  PA. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
enviroiunental  and  public  health 
impacts  due  to  possible  groundwater 
contamination,  exceedences  of 
Pennsylvania’s  water  quality  standards 
and  residential/non-residential  soil 
standards  for  some  metals.  EPA  also 
expressed  concern  about  the  sediment 
and  water  quahty  sampling  process. 
EPA  requested  that  additional  sampling 
and  investigation  be  done  to  assess 
these  environmental  impacts. 

Final  EISs 

ERP  No.  F-AFS-L65276-ID.  Prince 
John  Timber  Sale  Project, 
Implementation,  Boise  National  Forest, 
Cascade  Ranger  District,  Valley  Coimty, 
ID. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-AFS-L82014-00.  Priest 
Lake  Ranger  District  Noxious  Weed 
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Control  Project,  Implementation,  Idaho 
Panhandle  National  Forest,  Bonner 
County,  ID  and  Pend  Oreille  Coimty, 
WA. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  foimd  to 
be  satisfactory.  No  formal  comment 
letter  was  sent  to  the  preparing  agency. 

ERP  No.  F-AFS-L82015-ID,  St.  Joe 
Noxious  Weed  Control  Project, 
Implementation,  St.  Maries  River,  St.  Joe 
River  and  Little  North  Fork  Clearwater 
River,  Benewah,  Shoshone  and  Latah 
Counties,  ID. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  EPA  had  no  objection  to 
the  preferred  alternative  as  described  in 
the  EIS. 

ERP  No.  F-FHW-J40138-UT,  Norman 
H.  Bangerter  Highway  (Previously 
Known  as  the  West  Valley  Highway) 
12600  South  Street  to  1-15,  Fimding  and 
COE  Section  404  Permit,  in  the  Cities  of 
Bluffdale,  Riverton  and  Draper,  Salt 
Lake  Coimty,  UT, 

Summary:  EPA  continued  to  express 
concerns  regarding  mitigation  measures 
for  wetland  areas  and  terrestrial  animed 
access. 

Dated:  July  8, 1997. 

Ken  Mittelholtz, 

Environmental  Protection  Specialist,  NEPA 
Compliance  Division,  Office  of  Federal 
Activities. 

(FR  Doc.  97-18239  Filed  7-10-97;  8:45  am] 
BILUNQ  CODE  asaO-M-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6856-7] 

Announcement  of  and  Request  for 
Comment  on  Municipal  Solid  Waste 
Settlement  Proposal 

summary:  EPA  is  pubhshing  the 
“Municipal  Solid  Waste  Settlement 
Proposal”  to  inform  the  public  about 
this  proposal  and  to  solicit  public 
comment  before  developing  a  final 
policy.  This  proposal  describes  a 
methodology  for  calculating  appropriate 
settlement  contributions  for  municipal 
owner/operators  (O/Os)  and  municipal 
and  other  generators/transporters  (G/Ts) 
of  municipal  sewage  sludge  and 
municipal  solid  waste  (collectively 
referred  to  as  MSW)  at  co-disposal 
landfills  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liabihty  Act  of  1980 
(CERCLA  or  Superfund),  42  U.S.C.  9601 
et  seq.  The  purpose  of  this  proposal  is 
to  provide  a  fair,  consistent,  and 
efficient  settlement  methodology  for 
resolving  the  potential  liability  of 


mimicipal  O/Os  and  MSW  G/Ts  at  co- 
dispos^  Superfund  sites.  Specifically, 
EPA  is  proposing  settlements  based 
upon  a  unit  cost  formula  for 
contributions  by  MSW  G/Ts  and  a 
settlement  range,  based  on  historical 
data,  for  municipal  O/Os  of  co-disposal 
sites. 

DATES:  Comments  must  be  submitted  no 
later  than  August  25, 1997. 

ADDRESSES:  Comments  should  be 
addressed  to  Leslie  Jones,  U.S.  ^ 
Environmental  Protection  Agency, 

Office  of  Site  Remediation  E^riforcement, 
Policy  and  Guidance  Branch  (2273A), 
401  M  Street,  S.W.,  Washington,  D.C, 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Jones,  phone:  (202)  564-5144; 
fax:  (202)  564-0091. 

EPA  Proposal  for  Municipality  and 
MSW  Liability  Relief  at  CERCLA  Co- 
Disposal  Sites 

Background 

Ciurently,  there  are  approximately 
250  landfills  on  the  National  Priorities 
List  (NPL)  that  accepted  both  municipal 
solid  waste  (MSW)  and  other  wastes, 
such  as  industrial  wastes,  containing 
hazardous  substances  (commonly 
referred  to  as  “co-disposal”  landfills). 
Co-disposal  landfills  comprise 
approximately  23%  of  the  sites  on  the 
NPL.  Many  of  these  landfills  are  or  were 
owned  or  operated  by  municipaUties  in 
connection  with  their  obligation  to 
provide  necessary  sanitation  and  trash 
disposal  services  to  residents  and 
businesses.  The  number  of  co-disposal 
sites  on  the  NPL,  and  the  problems 
associated  with  co-disposal  of  MSW  and 
industrial  wastes,  have  prompted  EPA 
to  address  issues  facing  municipal 
owner/operators  (O/Os)  and  MSW 
generators/transporters  (G/Ts)  at 
Superfund  sites. 

For  the  purposes  of  this  proposal, 

EPA  defines  municipal  solid  waste  as 
solid  waste  that  is  generated  primarily 
by  households,  but  that  may  include 
some  contribution  of  wastes  fi’om 
commercial,  institutional  and  industrial 
sources  as  well.  Although  the  actual 
composition  of  such  wastes  varies 
considerably  at  individual  sites, 
municipal  solid  waste  is  generally 
composed  of  large  voliunes  of  non- 
hazardous  substances  (e.g.,  yard  waste, 
food  waste,  glass,  and  alumuuun)  and 
may  contain  small  quantities  of 
household  hazardous  wastes  (e.g., 
pesticides  and  solvents),  as  well  as 
conditionally  exempt  small  quantity 
generator  wastes  (i.e.,  a  listed  or 
characteristic  waste  under  RCRA  that  is 
exempt  from  permitting  because  it  is 
accumulated  in  quantities  of  less  than 


100  kilograms  (kg)/month  for  hazardous 
waste  and  less  than  1  kg/month  for 
acute  hazardous  waste,  40  C.F.R.  261.5). 

Sewage  sludge  is  defined  as  any  solid, 
semi-solid,  or  liquid  residue  removed 
during  the  treatment  of  municipal  waste 
water  or  domestic  sludge.  For  purposes 
of  this  proposal,  municipal  solid  waste 
and  municipal  sewage  sludge  are 
collectively  referred  to  as  MSW;  all 
other  wastes  and  substances  are  referred 
to  as  non-MSW.  The  term  municipality 
refers  to  any  political  subdivision  of  a 
state  and  may  include  a  dty,  county, 
town.  townsUp,  local  public  school 
district  or  other  local  government  entity. 

On  December  12, 1989,  EPA  issued 
the  “Interim  Policy  on  CTOCLA 
Settlements  Involving  Municipalities 
and  Municipal  Wastes”  (the  “1989 
Policy”)  to  estabhsh  a  consistent 
approach  to  certain  issues  facing  MSW 
G/Ts  and  mimicipalities.  The  1989 
Policy  assists  EPA  in  determining 
whether  to  exercise  its  enforcement 
discretion  to  pursue  MSW  G/Ts  as 
potentially  responsible  parties  (PRPs) 
under  Section  107(a)  of  CERCLA.  The 
1989  Policy  provides  that  EPA  generally 
will  not  identify  an  MSW  G/T  as  a  PRP 
for  the  disposal  of  MSW  at  a  site  imless 
there  is  site-specific  evidence  that  the 
MSW  contained  hazardous  substances 
derived  from  a  commercial,  institutional 
or  industrial  process  or  activity.  The 
1989  Pohcy  recognizes  that,  like  private 
parties,  municipal  O/Os  may  be  PRPs  at 
Superfund  sites.  The  1989  Policy 
identified  several  settlement  provisions, 
however,  that  may  be  particularly 
suitable  for  settlements  with  municipal 
O/Os  in  light  of  their  status  as 
governmental  entities. 

Notwithstanding  EPA’s  1989  PoUcy, 
MSW  G/Ts  have  sometimes  been  drawn 
into  CERCLA  contribution  Utigation. 
PRPs  that  contributed  large  quantities  of 
hazardous  substances  at  co-disposal 
landfills  have  sometimes  sought  to 
spread  the  cost  of  their  CERCLA  liabiUty 
among  large  numbers  of  other  parties, 
including  those  whose  only 
contribution  was  MSW. 

Numerous  studies  have  demonstrated 
that  hazardous  substances  are  typically 
present  in  MSW  in  very  low 
concentrations.  The  overwhelming 
majority  of  landfills  at  which  MSW 
alone  was  disposed  do  not  experience 
environmental  problems  of  sufficient 
magnitude  to  merit  designation  as 
Superfund  Sites.  In  the  Agency’s 
experience,  with  only  the  rarest  of 
exceptions,  MSW  landfills  do  not 
become  Superfund  Sites  unless  other 
types  of  wastes  containing  hazardous 
substances,  such  as  industrial  wastes, 
are  co-disposed  at  the  facility. 
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In  addition,  the  cost  of  remediating 
MSW  is  typically  much  lower  than  the 
cost  of  remediating  industrial  waste.  In 
1992,  EPA  performed  a  comparative 
analysis  of  the  cost  of  remediating  a 
representative  MSW  site  versus  the  cost 
of  remediating  a  representative 
industrial  waste  site.  At  that  time,  EPA 
found  that  on  a  per-acre  basis,  the 
estimated  cost  of  remediating  MSW  was 
significantly  lower  than  the  cost  of 
remediating  industrial  waste.  Although 
costs  have  changed  somewhat  since 
1992  and  EPA  continues  to  learn  more 
about  remediating  different  kinds  of 
waste  sites,  the  Agency  does  not  believe 
that  there  has  been  a  radical  shift  in  the 
relative  cost  of  remediating  MSW  versus 
industrial  wastes. 

Introduction  and  Application 
This  proposal  will  provide  revised 
national  guidance  on  how  to  involve 
MSW  G/Ts  in  the  CERCLA  settlement 
process  and  more  detailed  guidelines  for 
Agency  settlements  with  municipal  O/ 
Os.  This  proposal  applies  to  municipal 
O/Os  and  to  municipal  and  private 
MSW  G/Ts.  This  proposal  encourages 
settlements  by  setting  forth  a  fair  and 
efficient  method  for  calculating  an 
equitable  and  reasonable  settlement 
contribution  for  such  parties.  Such 
settlements  should  encomage 
settlements  with  and  reduce 
transactions  costs  for  all  parties  at  a  site 
and  should  reduce  third-party  litigation. 
Specifically,  this  proposal  contains  a 
unit  cost  formula  for  contributions  by 
MSW  G/Ts  and  a  presumptive 
settlement  percentage  and  range,  based 
on  historical  data,  for  municipal  O/Os  of 
co-disposal  sites.  In  addition,  a  final 
policy  will  provide  guidelines  for 
evaluating  a  municipality’s  ability  to 
pay. 

This  proposal  builds  on  the  1989 
Policy  with  respect  to  generators  and 
transporters  of  MSW.  The  Agency  will 
continue  its  policy  of  not  identifying 
such  parties  as  PRPs  at  Superfund  Sites. 
As  in  the  1989  Policy,  this  proposal 
does  not  apply  if  there  is  site-specific 
evidence  that  the  MSW  contained 
hazardous  substances  derived  from  a 
commercial,  institutional  or  industrial 
process  or  activity.  In  recognition  of  the 
strong  public  interest  in  reducing  the 
burden  of  contribution  litigation, 
however,  EPA  is  proposing  to 
supplement  the  1989  policy  by  offering 
settlements  to  any  such  MSW  G/Ts  that 
wish  to  resolve  their  potential 
Superfund  liability  and  to  obtain 
contribution  protection  pursuant  to 
Section  113(11  of  CERCLA. 

This  pjcoposal  does  not  apply  to  MSW 
G/Ts  who  also  generated  or  transported 
any  non-MSW  containing  a  hazardous 


substance,  except  to  the  extent  that  a 
party  can  demonstrate  that  the  MSW 
was  completely  and  continually 
segregated  firom  the  non-MSW  prior  to 
and  during  disposal  at  the  site.  Such  a 
party  would  be  required  to  demonstrate 
to  EPA’s  satisfaction  that  segregation 
occurred.  In  considering  claims  of 
segregated  waste,  EPA  will  consider 
whether  the  MSW  and  non-MSW  were 
delivered  to  the  site  in  separate  loads 
and/or  separate  packaging,  disposed  of 
in  separate  units  of  the  landfill, 
handled,  packaged  and  disposed  of 
separately  within  the  disposing  facility, 
and  other  relevant  information.  Where 
such  segregation  of  waste  is 
demonstrated,  this  proposal  applies 
only  to  the  MSW  component  of  that 
waste  stream;  the  party’s  liability  for 
non-MSW  would  continue  to  be 
addressed  under  applicable  EPA 
CERCLA  policies  (e.g.,  EPA’s  de 
minimis  policy). 

To  address  concerns  that  this 
proposal  may  result  in  the  indirect 
inclusion  in  contribution  litigation  of 
MSW  parties  who  have  contributed 
small  amounts  of  MSW,  and  in  an  effort 
to  prevent  creation  of  transaction  costs 
for  parties  that  EPA  has  tried  to  protect 
from  lawsuits  through  the  de  micromis 
poUcy,  EPA  intends  to  amend  the 
existing  de  micromis  policy  to  modify 
the  volumetric  cut-off  for  MSW  G/Ts. 

This  proposal  is  designed  for  co¬ 
disposal  sites  on  the  NPL.  Co-disposal 
sites  contain  both  MSW  and  non-MSW. 
Although  this  proposal  has  its  most 
direct  application  at  co-disposal  sites 
with  multiple,  viable  non-de  minimis  G/ 
Ts,  EPA  may  elect  to  apply  all  or  part 
of  a  final  policy  to  other  appropriate 
sites.  Because  this  proposal  is  a  draft 
and  is  subject  to  public  conunent  before 
finalization,  EPA  will  not  apply  it  imtil 
the  proposal  is  issued  as  a  final  policy. 

EPA  does  not  intend  in  any 
circumstances  to  reopen  settlements 
already  entered  into  or  to  reconsider 
Unilateral  Administrative  Orders 
(UAOs)  issued  prior  to  issuance  of  this 
policy.  At  sites  for  which  prior 
settlements  have  been  reached  but 
where  MSW  parties  are  subject  to  third 
party  litigation,  EPA  will  recommend 
that  the  principles  set  forth  in  the  final 
policy  be  followed  by  the  private 
litigants  to  reach  a  settlement  involving 
the  MSW  parties.  To  the  extent  that 
such  a  settlement  is  not  reached,  the 
U.S.  may  settle  with  MSW  G/Ts  based 
on  the  formulas  established  in  this 
proposal  and  place  those  settlement 
funds  in  a  site-specific  special  accoxmt. 
At  sites  where  no  parties  have  settled  to 
perform  work,  where  the  U.S.  is  seeking 
to  recover  costs  from  private  parties, 
and  where  the  private’ parties  have 


initiated  contribution  actions  against 
mimicipalities  emd  other  MSW  G/Ts,  the 
U.S.  will  seek  to  apply  the  most 
expeditious  mothers  available  to 
resolve  liability  for  those  parties 
pursued  in  third-party  litigation, 
including,  in  appropriate  circumstances, 
application  of  this  proposal.  In  no 
circumstances  does  EPA  intend  to 
bestow  a  benefit  on  recalcitrant  parties. 

This  proposal  is  intended  for 
settlement  purposes  only  and,  therefore, 
the  formulas  contained  in  this  proposal 
are  relevant  only  where  settlement 
occurs.  Except  as  specifically  provided 
below,  this  propos^  will  not  supersede 
any  of  EPA’s  existing  policies  (e.g., 
orphan  share,  residential  homeowner, 
etc.),  and  is  intended  to  be  used  in 
concert  with  those  policies.  For 
example,  those  parties  eligible  for 
orphan  share  compensation  'mder 
EPA’s  orphan  share  policy  will  continue 
to  be  eligible  for  such  compensation. 

Procedure 

EPA  believes  that  this  proposal  can 
promote  global  settlements  at  co¬ 
disposal  sites.  In  some  cases,  site 
circumstances  may  warrant  a  series  of 
settlement  negotiations  with  different 
parties.  Because  this  proposal  is 
designed  to  achieve  fair  and  equitable 
settlements,  settlements  with  the  U.S, 
will  generally  provide  contribution 
protection  for  settling  parties  and 
require  parties  settling  under  this 
proposal  to  waive  contribution  claims 
against  all  other  PRPs  at  the  site.  In 
addition,  the  U.S.  will  accept 
settlements  fi-om  parties  based  on 
limited  ability  to  pay,  where 
appropriate.  Where  beneficial  to  settling 
parties,  the  U.S.  will  place  the  proceeds 
of  settlements  under  this  proposal  into 
a  special  account  to  help  fund  cleanup 
at  ffie  site. 

MSW  Generator/Transporter 
Settlements 

One  purpose  of  this  proposal  is  to 
facilitate  settlements  with  MSW  G/Ts 
who  seek  settlements  with  the  U.S.  This 
proposal  recognizes  the  differences 
between  MSW  and  the  types  of  wastes 
that  typically  give  rise  to  the 
environmental  problems  at  Superfund 
Sites.  Consistent  with  the  1989  Policy, 
EPA  will  generally  not  actively  pursue 
MSW  G/Ts  absent  site-specific  evidence 
that  the  MSW  contained  a  hazardous 
substance  derived  from  a  commercial, 
institutional  or  industrial  process  or 
activity.  However,  in  recognition  of  the 
fact  that  the  potential  for  small  amounts 
of  hazardous  substances  in  MSW  may 
result  in  contribution  claims  against 
MSW  G/Ts,  EPA  intends  to  use  its 
enforcement  discretion  to  offer 
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settlements  based  on  the  process  and 
formulas  contained  in  this  proposal  to 
parties  that  have  not  been  issued  special 
notice  letters  but  that  wish  to  enter 
settlement  negotiations  with  EPA.  It  will 
be  incumbent  upon  such  parties  to 
notify  EPA  of  their  desire  to  enter  into 
settlement  negotiations  pursuant  to  this 
proposal.  Absent  the  initiation  of 
settlement  discussions  by  an  MSW  G/T, 
EPA  may  not  take  steps  to  pursue 
settlements  with  these  parties. 

Proposed  G/T  Methodology 

EPA’s  proposed  methodology  for 
calculating  settlement  offers  to  MSW  G/ 
Ts  requires  multiplying  the  known  or 
estimated  quantity  of  MSW  contributed 
by  the  G/T  by  an  estimated  unit  cost  of 
remediating  MSW  at  a  representative 
MSW-only  landfill.  This  method 
provides  a  fair,  reasonable  and  efficient 
means  of  completing  settlements  with 
MSW  G/Ts  that  reflects  a  reasonable 
approximation  of  the  cost  of 
remediating  MSW. 

The  imit  cost  methodology  is  based 
on  the  costs  of  closure/post-closure 
activities  at  a  “clean”  MSW  landfill  (i.e., 
a  RCRA  Subtitle  D  landfill,  not  subject 
to  RCRA  corrective  action  or  CERCLA 
response  authorities)  and  increased 
slightly  if  certain  site  conditions  exist. 
EPA’s  estimate  of  the  cost  per  unit  of 
remediating  MSW  at  a  representative 
MSW-only  landfill  is  $3.05  per  ton.* 
That  xmit  cost  is  derived  from  the  cost 
model  in  EPA’s  “Regulatory  Impact 
Analysis  for  the  Final  Criteria  for 
Mimicipal  Solid  Waste  Landfills,”  (RIA) 
and  then  adjusted  to  reflect  1997 
dollars.  'The  Subtitle  D  landfill  cost 
model  was  run  to  extract  only  the  costs 
associated  with  closure/post-closure 
activities  (thus  excluding  siting  and 
operational  costs).  The  closure  criteria 
specified  in  the  Solid  Waste  Disposal 
Facility  Criteria  (40  CFR.  pt.  257-258) 
include  a  final  cover  system  that 
minimizes  erosion  and  infiltration  with 
an  erosion  layer  underlain  by  an 
infiltration  layer.  Post-closiue 
requirements  consist  of  cover 
maintenance,  maintenance  and 
operation  of  a  leachate  collection 
system,  groundwater  monitoring,  and 
maintenance  and  operation  of  a  gas 
monitoring  system,  all  to  be  conducted 
for  30  yeeirs. 

Of  the  Subtitle  D  landfill  types 
addressed  in  the  RIA,  EPA  selected  the 
type  most  representative  of  the  landfills 
encoimtered  within  the  Superfund 
program:  a  closed,  unlined,  55.53-acre 
landfill.  Regions  may  increase  the  unit 
cost  not  to  exceed  $3.25/ton  if  the 


'  This  cost  will  be  adjusted  over  time  to  reflect 
inflation. 


presence  of  one  or  more  of  the  following 
factors  exist: 

•  Shallow  aquifer  beneath  the 
landfill. 

•  Unusually  high  aimual  rainfall  in 
the  area. 

•  Cold  ambient  air  temperature  in  the 
area. 

•  Affected  groundwater  beneath  the 
site  is  classified  as  drinking  water. 

•  Low-permeability  cover  material 
(e.g.,  clay)  is  unavailable  onsite. 

The  presence  of  one  or  more  of  these 
factors  may  result  in  greater  closure/ 
post-closure  costs  at  any  MSW-only 
landfill  due  to  the  additional 
precautionary  and  monitoring 
technology  generally  utilized  in  those 
instances. 

In  the  instance  where  a  party’s 
contribution  is  known  in  cubic  yards 
rather  than  tons,  the  following  density 
conversion  scales  should  be  used  to 
convert  the  site-specific  cubic  yard  data 
into  tons: 

(1)  Loose  refuse  (“cvubside”) — 100 
Ibs./cu.  yd.; 

(2)  Refuse  in  a  compactor  truck — 550 
Ibs./cu.  yd;  and 

(3)  Refuse  in  a  landfill  (after 
degradation  and  settling)— 1200  Ibs/cu. 
yd.2 

In  the  instance  where  a  party’s 
contribution  is  MSS,  Regions  should  use 
a  conversion  formula  of  8.33  pounds/ 
gallon.^ 

In  order  to  use  such  density 
conversions,  Regions  should  first 
identify  whether  the  MSW  cubic  yard 
“waste-in”  data  represents  MSW  at  the 
time  of  collection  firom  places  of 
generation,  or  MSW  at  the  time  of 
transport  in  or  disposal  by  a  compactor 
truck.  Next,  Regions  should  convert  the 
cubic  yards  to  poimds  (tons)  by 
multiplying  either  100  (for  ciirbside 
MSW)  or  550  (for  compactor  truck 
•  MSW)  times  the  number  of  cubic  yards 
that  a  G/T  contributed.  For  cases  where 
site-specific  conversion  information  is 
already  available.  Regions  may  use 
those  conversions  ra^er  than  the 
presumptive  conversion  scales  provided 
in  this  proposal. 

Once  the  adjusted  imit  cost  is 
established,  the  Region  will  multiply 
that  cost/ton  by  an  individual  G/T’s 
quantity  contribution  to  produce  a  total 
settlement  amount  for  that  party.  In 
order  to  be  eligible  for  settlements  under 
this  proposal,  an  MSW  G/T  must 


^“Estimates  of  the  Volume  of  MSW  and  Selected 
Components  in  Trash  Cans  and  Landfills,”  Franklin 
Assoc.,  the  Garbage  Project  (1990);  prepared  for  the 
Council  for  Solid  Waste  Solutions. 

^  “Final  Guidance  on  Preparing  Waste-in  Lists 
and  Volumetric  Rankings  for  Release  to  Potentially 
Responsible  Parties  (PRPs)  Under  CERCLA,” 
OSWER  Directive  9835.16  (Feb.  22.  1991). 


provide  all  information  requested  by 
EPA  to  estimate  the  quantity  of  MSW 
contributed  by  such  party.  EPA  may 
solicit  information  from  other  parties 
where  appropriate  to  estimate  the 
quantity  of  a  particular  G/T’s 
contribution  of  MSW.  Where  the  party 
has  been  forthcoming  with  requested 
information,  but  the  information  is 
nonetheless  imperfect  or  incomplete, 

EPA  will  construct  an  estimate  of  the 
party’s  quantity  incorporating 
reasonable  assumptions. 

MSW  G/Ts  settling  pursuant  to  the 
final  policy  will  be  required  to  waive 
their  contribution  claims  against  other 
parties  at  the  site.  In  situations  where 
there  is  more  than  one  generator  or 
transporter  associated  with  the  same 
MSW,  the  settling  party  will  not  be 
required  to  waive  its  contribution 
claims  for  that  waste  against  any  non¬ 
settling  parties  associated  with  the  same 
waste. 

Municipal  Owner/Operator  Settlements 

A  second  purpose  of  this  proposal  is 
to  provide  a  consistent  methodology  for 
constructing  proposals  for 
municipalities  that  are  potentially  liable 
as  past  or  present  owners  or  operators 
of  co-disposal  landfills.  Pursuant  to  this 
proposal,  the  U.S.  will  offer  settlements 
to  municipal  O/Os  of  co-disposal 
facilities  who  wish  to  settle;  those 
municipal  O/Os  who  do  not  settle  with 
EPA  will  remain  subject  to  site  claims 
by  EPA  and  other  parties. 

EPA  recognizes  that  some  of  the  co¬ 
disposal  landfills  listed  on  the  NPL  are 
or  were  owned  or  operated  by 
municipalities  in  connection  with  their 
governmental  obligation  to  provide 
basic  sanitation  and  trash  disposal 
services  to  residents  and  businesses.  In 
many  cases  municipalities  opened  the 
landfills  initially  solely  to  serve  their 
own  commimities.  EPA  believes  that 
those  factors,  along  with  the  non-profit 
status  of  municipalities  and  the  imique 
fiscal  planning  considerations  that  they 
face,  warrant  a  national  settlement 
pohcy  that  provides  mimicipal  O/Os 
with  reasonably  consistent  and 
equitable  settlements. 

Proposed  0/0  Methodology 

EPA  proposes  20%  of  total  response 
costs  for  a  site  as  a  baseline 
presumption  to  be  considered  as 
settlement  amount  for  an  individual 
municipal  0/0  to  resolve  its  liability  at 
the  site.  Regions  will  have  the  discretion 
to  deviate  from  the  presumption  (not  to 
exceed  35%)  based  on  a  number  of  site- 
specific  factors.  The  20%  baseline  is  an 
individual  cost  share  and  pertains  solely 
to  a  municipal  O/O’s  liability  as  an  O/ 

O.  EPA  recognizes  that,  at  some  sites. 
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there  may  be  multiple  liable  municipal 
O/Os  and  the  Region  may  determine 
that  it  is  appropriate  to  settle  for  less 
than  the  presumption  for  an  individual 
0/0.  A  group  or  coalition  of  two  or 
more  municipalities  with  the  same 
nexus  to  a  site,  at  the  same  time  or 
dining  continuous  operations  under 
municipal  control,  should  be  considered 
a  single  0/0  for  purposes  of  developing 
a  cost  share  (e.g.,  two  cities  operated 
together  in  joint  operations  or  in  cost 
sharing  agreements).  In  cases  where  a 
municipal  0/0  is  also  liable  as  an  MSW 
G/T,  EPA  would  offer  to  resolve  such 
liability  for  an  additional  payment 
amount  developed  pursuant  to  the  MSW 
G/T  settlement  methodology.  > 

EPA  proposes  the  20%  baseline 
settlement  contribution  on  the  basis  of 
several  considerations.  EPA  examined 
the  data  from  past  settlements  of 
CERCLA  cost  recovery  and  contribution 
cases  with  municipal  O/Os  at  co¬ 
disposal  sites  where  there  were  also 
PRPs  who  were  potentially  liable  for  the 
disposal  of  non-MSW,  su(±  as  industrial 
waste.  In  examining  that  data,  EPA 
considered  that  such  historical 
settlements  also  typically  reflected 
resolution  of  the  municipality’s  liability 
not  only  as  an  owner/operator,  but  also 
as  a  generator  or  transporter  of  MSW. 
Under  the  final  policy,  such  liability 
will  be  resolved  through  payment  of  an 
additional  amount,  cedculated  pursuant 
to  the  MSW  G/T  methodology.  The  20% 
baseline  does  not  reflect  this  separate 
betsis  for  liability  and  the  respective 
additional  payment. 

The  20%  baseline  figure  also  reflects 
the  requirement  that  municipal  O/Os 
that  settle  under  the  fined  policy  will  be 
required  to  waive  all  contribution  rights 
against  other  parties  as  a  condition  of 
settlement.  By  contrast,  in  many 
historical  setUements,  municipal  O/Os 
reteuned  their  contribution  ri^ts  and 
hence  were  potentially  able  to  seek 
recovery  of  part  of  the  cost  of  their 
settlements  from  other  parties. 

In  addition,  the  20%  baseline  figure 
reflects  EPA’s  evaluation  of  public 
interest  considerations  relating  to 
municipalities.  For  example.  Section 
122(e)(3)  of  CERCLA  authorizes  the 
President  to  perform  “nonbinding 
preliminary  allocations  of 
responsibility”  for  the  purpose  of 
promoting  settlements  and  to  include 
“public  interest  considerations”  in 
developing  such  allocations.  EPA 
believes  it  is  in  the  public  interest  to 
consider  collectively:  the  unique  public 
health  obligation  of  municipalities  to 
provide  waste  disposal  services  to  their 


citizens;  the  municipalities’  non-profit 
status;  and  the  unique  fiscal  planning 
considerations  for  mimicipalities  that 
require  multi-year  planning. 

Under  this  proposal,  the  Regions  may 
adjust  the  setUement  in  a  particular  case 
upward  from  the  presumptive 
percentage,  not  to  exceed  a  35%  share, 
based  on  consideration  of  the  following 
factors: 

(1)  Whether  the  municipality 
performed  specific  activities  that 
exacerbated  environmental 
contamination  or  exposure  (e.g.,  the 
municipality  permitted  the  installation 
of  drinking  wells  in  known  areas  of 
contamination); 

(2)  Whether  the  0/0  received 
operating  revenues  net  of  waste  system 
operating  costs  during  ownership  or 
operation  of  the  site  that  are 
substantially  higher  than  the  O/O’s 
presumptive  settlement  amount 
pursuant  to  this  policy;  and 

(3)  Whether  an  officer  or  employee  of 
the  municipality  has  been  convicted  of 
performing  a  criminal  activity  relating 
to  the  specific  site  during  the  time  in 
which  the  municipality  owned  or 
operated  the  site. 

The  Regions  may  adjust  the 
presumptive  percentage  down  based  on 
whether  the  municipality,  on  its  own 
volition,  made  specific  efforts  to 
mitigate  environmental  harm  once  that 
harm  was  evident  (e.g.,  the  municipality 
installed  environmental  control 
systems,  such  as  gas  control  and 
leachate  collection  systems,  where 
appropriate;  whether  the  municipality 
discontinued  accepting  hazardous  waste 
once  groundwater  contamination  was 
discovered;  etc.).  The  Regions  may  also 
consider  other  equitable  factors  at  the 
site. 

Financial  Considerations  in  Settlement 

In  all  cases  under  this  proposal,  the 
U.S.  will  consider  municipal  claims  of 
limited  ability  to  pay.  Municipalities 
making  such  claims  are  required  to 
provide  Regions  all  necessary 
dociunentation  relating  to  the  claim. 
Recognizing  that  municipal  O/Os  may 
be  uniquely  situated  to  perform  in-kind 
services  at  a  site  (e.g.,  mowing,  road 
maintenance,  structural  maintenance), 
EPA  will  carefully  consider  any  forms  of 
in-kind  services  that  a  municipal  0/0 
may  offer  as  partial  settlement  of  its  cost 
share. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IPF-748;  FRL-6728-71 

Notice  of  Filing  of  Pesticide  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  the 
docket  control  number  PF-748,  must  be 
received  on  or  before  August  11, 1997, 
ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch  (7506C), 
Information  Resources  an'd  Services 
Division,  Office  of  Pesticides  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  1132, 

CM  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  imder 
“SUPPLEMENTARY  INFORMA'nON.” 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
“Confidential  Business  Information” 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 


Steven  A.  Herman,  POr  FURTHER  INFORMATION  CONTACT:  The 

Assistant  Administrator,  Office  of  product  manager  listed  in  the  table 

Enforcement  and  Compliance  Assurance.  below 
(FR  Doc.  97-18247  Filed  7-10-97;  8:45  am] 

BILUNG  CODE  6560-60-P 
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Product  Manager 

Office  locationAelephone  number 

Address 

Joanne  MiHer  (PM  23)  ... 

Rm.  237,  CM  #2,  703-305-6224,  e-mail:miHer.joanr)e@epamail.epa.gov. 

1921  Jefferson  Davis  Hwy,  Ar¬ 
lington,  VA 

George  LaRocca  (PM 

13). 

Rm.  204,  CM  #2,  703-305-6100,  e-mail:  larocca.george@epamail.epa.gov. 

Do. 

James  Tompkir^  (PM 

Rm.  229,  CM  #2,  703-305-7830,  e-mail;  tompkins.}ames@epamail.epa.gov. 

Do. 

25). 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  estabUshed  for  this  notice  of  filing 
under  docket  control  number  [PF-748] 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  docs  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
“ADDRESSES”  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp'(locket€>epaniaiI.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  [PF-748]  and 
appropriate  petition  number.  Electronk: 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

List  of  Subjects 

Environmental  protection. 

Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  July  1, 1997. 

Janies  Jones, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  DowElanco 

PP  6G3306 

EPA  has  received  a  pesticide  petition 
(PP)  6G3306  fitim  DowElanco,  9330 
Zionsville  Road,  Indianapolis,  IN  46268 
proposing'  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug  and  Cosmetic 
Act,  21  U.S.C.  346a(d),  to  amend  40  CFR 
part  180  by  renewing  a  temporary 
tolerance  for  the  combined  residues  of 
herbicide  triclopyr  (3,5,6-trichloro-2- 
pyridinyl)oxyacetic  acid  and  its 
metabolites  3 ,5 ,6-trichloro-2-p^dinol 
and  2-methoxy-3,5,6-trichloropyridine 
in  or  on  the  raw  agricultural 
commodities  fish  and  shellfish  at  0.2 
part  per  million  (ppm).  An  allowable 
residue  level  of  0.5  ppm  in  potable 
water  is  also  being  renewed.  The 
proposed  analytical  method  is  gas 
chromatography.  EPA  has  determined 
that  the  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  406(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Triclopyr  Uses 

Triclopyr  as  the  triethylcunine  salt 
solution  is  currently  registered  for  use 
on  rights-of-way,  industrial  sites,  non¬ 
crop  areas,  forest  sites,  rangeland. 


permanent  grass  pastures,  roadsides, 
fence  rows,  ornamental  turf,  non¬ 
irrigation  ditchbanks,  and  rice.  It  is 
recommended  for  the  selective  control 
of  unwanted  woody  plants  and  annual 
and  perennial  broadleaf  weeds  on  these 
sites. 

Triclopyr  is  to  be  experimentally  used 
for  the  selective  control  of  aquatic 
weeds  such  as  alligatorweed,  Eurasian 
watermilfoil,  parrot’s  feather, 
pickerelweed.  purple  loosestrife,  and 
water  hyacinth  growing  in  lakes,  ponds, 
reservoirs,  and  wetlands.  It  will  also  be 
tested  for  the  control  of  woody  brush 
and  herbaceous  weeds  growing  in 
wetlands  and  the  banks  and  shores  of 
aquatic  sites.  Application  timing  will 
coincide  with  the  seasons  of  the  year 
when  the  target  species  are  actively 
growing.  The  maximum  rates  for 
triclopyr  are  2  gallons  per  acre  for  the 
treatment  of  floating  or  emerged  weeds, 
3  gallons  per  acre  for  treatment  of 
woody  plants,  and  2.5  ppm  in  water  for 
treatment  of  submersed  weeds. 

B.  Residue  Chemistry 

1.  Analytical  method.  Adequate 
methodology  is  available  for  ffie 
enforcement  of  tolerances  for  triclopyr 
residues  of  concern.  Gas 
chromatography  methods  are  available 
for  the  determination  of  triclopyr 
residues  of  concern.  Residues  of 
triclopyr,  3,5,6-trichloro-2-pyridinol, 
and  2-methoXy-3,5,6-trichloropyridine 
can  be  separately  determined.  The 
detection  limits  range  from  0.01  to  10 
ppm  depending  on  the  compound  being 
analyzed. 

2.  Magnitude  of  residues.  In  field 
studies,  triclopyr  in  water  has  a  half-life 
of  0.5  -  3.5  days.  Triclopyr  residues 
were  below  0.5  ppm  after  3  days.  The 
metaboUte,  3,5,6-trichloro-2-pyridinol 
was  not  detected  within  the  treatment 
area.  Within  the  treatment  area, 
triclopyr  was  detected  at  <0.01  -  0.03 
ppm  in  water  collected  21  days  after 
application.  The  average  concentration 
did  not  exceed  0.5  ppm  at  600  ft  from 
the  bcwrder  of  the  treated  area.  Residues 
of  triclopyr  and  its  metabolites  3,5,6- 
trichloro-2-pyridinol  and  2-methoxy- 
3,5,6-trichloropyridine  were  detectable 
only  at  the  limit  of  detection,  0.01  ppm 
and  non-detectable  after  day  eight  in 
fish  flesh.  Shellfish  residues  were 
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greater,  with  less  than  0.1  ppm 
remaining  in  the  edible  portion  after 
two  weeks  of  treatment. 

C.  Toxicology  Profile 

1.  Acute  toxicity.  Acute  toxicity 
studies  conducted  with  the 
triethylamine  salt  of  triclopyr  indicate 
low  toxicity  with  the  exception  of  eye 
irritation.  The  acute  oral  LDso,  in  rats 
with  the  triethylamine  sedt  of  triclopyr 
is  2,574  mg/kg  (males)  or  1,847  mgA^g 
(females)  (Toxicity  Category  III.)  The 
acute  dermal  LD,  in  rabbits  using  the 
triethylamine  salt  of  triclopyr  was  > 
2,000  mg/kg  (Toxicity  Category  HI.)  The 
acute  inhalation  LX)so.  in  rats  was  >  2.6 
mg/L  (maximum  attainable 
concentration)  with  a  Toxicity  Category 
of  m.  In  a  primary  eye  irritation  study 
in  rabbits  ^e  triethylamine  salt  of 
triclopyr  was  found  to  be  corrosive, 
with  comeal  involvement  present 
through  day  21  post-dose.  The 
triethylamine  salt  of  triclopyr  was  foimd 
to  be  non-irritating  to  the  skin  of  white 
rabbits.  In  dermal  sensitization  studies 
in  guinea  pigs,  sensitization  was 
observed  with  the  triethylamine  salt  of 
triclopyr. 

2.  Genotoxicity.  The  genotoxic 
potential  of  triclopyr  has  been  evaluated 
in  a  range  of  assays  in  vivo  and  in  vitro. 
These  assays  demonstrate  triclopyr  is 
non-mutagenic  in  vivo  and  in  vitro. 
Mutagenicity  data  included  gene 
mutation  assays  with  E.  coli  and  S. 
typhimurium  (negative);  DNA  damage 
assays  with  B.  subtillis  (negative);  an 
unst^eduled  DNA  synthesis  with  rat 
hepatocytes  (negative),  a  chromosomal 
aberration  test  in  Chinese  hamster  cells 
and  rat  cells  (negative)  and  dominant 
lethal  assays  in  rats  and  mice  (negative). 

3.  Reproductive  and  developmental 
toxicity.  A  developmental  toxicity  study 
in  rats  fed  dosage  levels  of  0,  30, 100, 
and  300  mg/kg/day,  with  a  maternal 
lowest  observed  effect  level  (LOEL)  = 
300  mg/kg  based  on  the  increased 
incidence  of  salivation  and  mortality 
and  a  maternal  no-observed  effect  level 
(NOEL)  =  100  mg/kg.  Developmental 
toxicity  was  evident  in  this  study  at  the 
300  mg/kg  dose  level,  and  included 
decreased  mean  fetal  body  weight, 
increased  fetal  and  litter  incidence  of 
skeletal  anomalies  and  an  increase  in 
the  nmnber  of  fetuses  with  imossified 
stemebrae.  The  developmental  LOEL  = 
300  mg/kg-based  on  decreased  mean 
fetal  wei^t,  increased  fetal  and  fitter 
incidence  of  skeletal  anomalies,  and 
increased  fetal  incidence  of  unossified 
stemebrae.  The  developmental  NOEL  = 
100  mg/kg. 

A  developmental  toxicity  study  in 
rabbits  fed  dosage  levels  of  0, 10,  30, 
and  100  mg/kg/day  with  a  maternal 


LOEL  =  100  mg/kg  based  on  the 
decreased  body  weight  gain,  decreased 
food  efficiency,  and  increased  liver  and 
kidney  weight.  The  maternal  NOEL  =  30 
mg/kg.  Developmental  toxicity  was 
evident  at  the  100  mg/kg  dose  level  in 
the  form  of  reduced  number  of  litters, 
reduced  munber  of  corpora  lutea, 
reduced  number  of  totd  implants, 
reduced  total  live  fetuses,  increased 
embryonic  deaths  and  deaths/dam,  and 
increased  pre-implantation  loss.  The 
developmental  LOEL  =100  mg/kg  based 
an  the  decreased  nmnber  of  live 
implants,  decreased  live  fetuses,  and 
increased  embryonic  deaths.  The 
developmental  NOEL  =  30  mg/kg. 

A  2-generation  reproduction  study  in 
rats  fed  dosages  of  0,  5,  25,  and  250  mg/ 
kg/day  with  a  Parental  Systemic 
Toxicity  NOEL  =  5  mg/kg/day  (males 
and  females);  the  parental  Systemic 
Toxicity  LOEL  =  25  mg/kg/day,  based 
on  increased  incidence  of  proximal 
tubular  degeneration  in  male  and  female 
Pi  and  P2  rats.  The  Reproductive/ 
Systemic  Toxicity  NOEL  =  25  mg/kg/ 
day;  the  Reproductive/Systemic 
Toxicity  LOEL  =  250  m^kg/day,  based 
on  decreased  litter  size,  decreased  body 
weight  and  weight  gain,  and  decreased 
survival  in  the  Fi  and  F2  litters. 

4.  Subchronic  toxicity.  A  subchronic 
oral  toxicity  study  in  rats  receiving 
dietary  concentrations  of  triclopyr  at 
doses  of  0,  5,  20,  50,  or  250  mg^g/day 
for  13  weeks  with  a  systemic  NOEL  was 
5  mg/kg/day,  and  the  systemic  LOEL  of 
20  mg/kg/day,  based  on 
histopathological  changes  in  the 
kidneys  of  both  sexes. 

A  183-day  toxicity  study  in  dogs 
receiving  dietary  doses  of  triclopyr 
technical  at  0,  0.1,  0.5,  or  2.5  mg/kg/day 
with  decreased  rate  of 
phenolsulfanthalein  (PSP)  excretion  was 
observed  in  dogs  receiving  2.5  mg/kg/ 
day  triclopyr.  Tliis  effect  is  a  result  of 
competition  between  triclopyr  and  PSP 
for  renal  excretion,  and  is  not 
toxicologically  relevant.  The  systemic 
NOEL  is  2.5  mg/kg/day  and  the  systemic 
LOEL  is  >  2.5  mg/kg/day  in  both  sexes. 

5.  Chronic  toxicity.  In  a  1-year  dietary 
toxicity  study,  triclopyr  was 
administered  to  dogs  at  doses  of  0,  0.5, 
2.5,  or  5.0  mg/kg/day.  There  were  no 
significant  effects  of  treatment  on 
mortality,  cUnical  signs,  body  weight,  or 
food  consumption  in  male  and  female 
dogs  at  any  dose  level  treated.  Increases 
in  urea  nitrogen  and  creatinine  were 
observed  at  2.5  and  5.0  mg/kg/day;  these 
changes  in  clinical  chemistry  values  do 
not  represent  a  toxic  response  to  the  test 
chemical,  but  a  physiologic  response  of 
the  dog,  based  on  ^e  limited  ability  of 
the  dog  to  excrete  organic  acids  at 
higher  plasma  concentrations.  The  lack 


of  histopathologic  alterations  in  the 
kidneys  of  both  sexes  is  supportive  of 
this  conclusion.  The  systemic  NOEL  is 
^  5.0  mg/kg/day  for  both  sexes;  the 
systemic  LOEL  is  >5.0  mg/kg/day. 

In  a  chronic  toxicity /carcinogenicity 
study,  triclopyr  was  administered  in  ^e 
diet  to  mice  at  dose  levels  of  0,  50  ppm, 
250  ppm,  or  1,250  ppm.  There  were  no 
compound-related  tiunors  observed  in 
mice.  The  LOEL  was  considered  to  be 
143  mg/kg/day  in  male  mice  and  135 
mg/kg/day  in  female  mice,  based  on  the 
decreased  body  weight  gain.  The  NOEL 
is  considered  to  be  28.6  mg/kg/day  in 
male  mice,  and  26.5  mg/k^day  in 
female  mice. 

In  a  chronic  toxicity /carcinogenicity 
study,  triclopyr  was  administered  to 
Fischer  344  rats  for  2  years  at  dose 
levels  of  0,  3, 12,  or  36  mg/kg/day. 
Mortality  in  treated  groups  of  male  rats 
was  lower  than  that  in  the  control 
group.  Cumulative  mortality  was  50%, 
32%,  26%,  and  36%  for  control,  low, 
mid,  and  high  dose  level  male  rats.  Red 
cell  count,  hemoglobin,  and  hematocrit 
in  male  rats  was  numerically  decreased 
at  the  high  dose  at  6, 12,  and  24  months. 
Statistical  significance  was  achieved  for 
the  decrease  in  red  cells  at  12  months, 
for  hemoglobin  at  6  months,  and  for 
hematocrit  at  6  and  22  months.  Absolute 
and  relative  kidney  weight  was 
significantly  increased  (10-13%)  at  the 
high  dose  in  male  rats,  with  an  apparent 
dose-related  trend  at  12  months.  Female 
rats  showed  an  increased  incidence  of 
pigmentation  of  the  proximal 
descending  tubule  at  all  dose  levels 
compared  to  control,  while  male  rats  in 
the  6-month  satellite  group  showed 
increased  incidence  of  proximal  tubule 
degeneration  at  the  12  and  36  mg/kg/ 
day  dose  levels  compared  to  control. 
There  were  no  significant  increasing 
trends  in  tiunor  incidence  for  rats. 

As  a  result  of  the  August  9, 1995 
meeting  of  the  Health  Effects  Division 
Carcinogenicity  Peer  Review 
Conunittee,  triclopyr  was  classified  as  a 
Group  D  chemical  (not  classifiable  as  to 
human  carcinogenicity). 

6.  Animat  metabolism.  Disposition 
and  metabolism  of  '^-triclopyr  was 
investigated  in  rats  at  a  low  oral  dose  (3 
mg/kg),  repeated  low  oral  doses  (  3  mg/ 
kg  X  14  days),  and  a  high  dose  (60  mg/ 
kg.)  Comparison  of  disposition  data  in 
intravenously  dosed  and  orally  dosed 
rats  demonstrated  that  triclopyr  was 
well  absorbed  after  oral  administration. 
Excretion  was  relatively  rapid  at  the  low 
dose,  with  a  majority  of  radioactivity 
eliminated  in  the  urine  by  24  hours.  At 
60  mg/kg,  urinary  elimination  of  '<i- 
triclopyr  derived  radioactivity  was 
decreased  in  rats  firom  0-12  hours,  due 
to  apparent  saturation  of  renal 
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elimination  mecheuiisms.  Fecal 
elimination  of  *<!-Triclopyr  derived 
radioactivity  was  a  minor  route  of 
excretion,  as  was  elimination  via 
exhaled  air.  No  significant  effect  w'as 
observed  on  metabolism  or  disposition 
of  ‘^-triclopyr  from  repeated  low  oral 
dosing. 

Urinary  metaboUtes  of  ‘^-triclopyr 
were  isolated  and  identified  by  HPLC 
and  GC/MS.  Unmetabolized  parent 
chemical  represented  >90%  of  urinary 
radioactivity,  with  the  remainder 
accounted  for  by  the  metabolite  3,5,6- 
trichloro-2-pyridinol  (3,5,6-TCP),  and  . 
possible  glucviranide  and/or  sulfate 
conjugates  of  3,5,6-TCP.  Plasma 
ebmination  following  intravenous 
administration  of  '^-triclopyr  was 
consistent  with  a  one-compartment 
model  with  an  elimination  half-life  of 
3.6  hr  and  zero-order  kinetics  fiom  0-12 
hours  at  the  60  mg/kg  dose. 

7.  Bioequivalency.  Toxicology  studies 
conducted  with  triclopyr  have  been 
performed  using  either  the  free  acid  or 
the  triethylamine  salt  form  of  triclopyr. 
Bioequivalency  of  the  two  chemical 
forms  of  triclopyr  has  been  addressed 
through  the  conduct  of  special  studies 
with  the  triethylamine  form  of  triclopyr. 
These  studies,  which  included  data  on 
comparative  disposition,  plasma  half- 
Ufe,  tissue  distribution,  hydrolytic 
cleavage  under  physiological  and 
environmental  conditions  for  triclopyr 
triethylamine  salt  were  found  to 
adequately  address  the  issue  of 
bioequivalency.  In  addition,  subchronic 
toxicity  studies  supported  the 
pharmacokinetic  data  in  demonstrating 
bioequivalence.  Therefore,  studies 
conducted  with  any  one  form  of 
triclopyr  can  be  used  to  support  the 
toxicology  database  as  a  whole. 

D.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  The 
Reference  Dose  (RfD)  for  triclopyr  is 
based  upon  the  2-generation 
reproduction  toxicity  study  in  rats  with 
a  NOEL  of  5.0  mg/k^day,  the  lowest 
dose  tested.  An  imcertainty  factor  of  10 
for  interspecies  differences  in  response 
and  an  uncertainty  factor  of  10  for 
intraspecies  differences  in  response  was 
apphed.  Thus,  the  RfD  for  triclopyr  was 
established  at  0.05  mg/kg/day  by  the 
RfD  Peer  Review  Committee  on 
September  4, 1996. 

A  chronic  dietary  exposure  analysis 
was  performed  using  tolerance  level 
residues  and  100%  crop  treated 
information  to  estimate  the  Theoretical 
Maximiun  Residue  Contribution 
(TMRC)  for  the  general  population  emd 
22  subgroups.  Existing  tolerances  result 
in  a  TMRC  which  represents  0.81%  of 
the  RfD  for  the  U.S.  general  population. 


The  highest  subgroup,  Non-Nursing 
Infants  (<1  year  old)  occupies  2.65%  of 
the  RfD.  The  chronic  analysis  for 
triclopyr  is  a  worse  case  estimate  of 
dietary  exposure  with  all  residues  at 
tolerance  level  and  100%  of  the 
commodities  assumed  to  be  treated  with 
triclopyr.  Based  on  the  risk  estimates 
calculated  in  this  analysis,  it  appears 
that  chronic  dietary  risk  from  the  uses 
currently  registered,  is  not  of  concern. 

Since  the  toxicological  endpoint  to 
which  exposure  is  being  compared  in 
the  acute  dietary  risk  analysis  is  a 
developmental  NOEL  (30  mg/kg/day), 
females  (13*  years)  is  the  sub 
population  of  particular  interest.  The 
Margin  of  Exposure  (MOE)  is  a  measure 
of  how  close  the  high  end  exposure 
comes  to  the  NOEL  (the  highest  dose  at 
which  no  effects  were  observed  in  the 
laboratory  test),  and  is  calculated  as  the 
ratio  of  the  NOEL  to  the  exposure 
(NOEL/exposure  =  MOE.)  Generally, 
acute  dietary  margins  of  exposure 
greater  than  100  tend  to  cause  no  dietary 
concern.  The  high  end  MOE  value  of 
2,500  is  above  the  acceptable  level  and 
demonstrates  no  acute  dietary  concern. 

An  acute  dietary  exposiue  analysis 
was  performed  using  tolerance  level 
residues  and  100%  crop  treated  to 
estimate  the  high  end  exposure  for  the 
general  population,  and  females  (13-t-, 
pregnant,  non-nursing).  The  high  end 
exposiue  was  assumed  to  be  the  upper 
0.5%  of  consiuners,  that  is,  the  99.5 
percentile.  The  resulting  exposme 
estimates  and  margins  of  exposiire  are 
as  follows: 


Population  Subgroup 
Exposure 

k^/ 

day) 

MOE 

U.S.  Population 

0.00230 

13050 

Females 

0.00184 

16277 

These  high  end  MOE  values  are  above 
the  acceptable  level  and  demonstrate  no 
acute  dietary  concerns. 

ii.  Drinking  water.  The  use  of  triclopyr 
in  the  proposed  EUP  does  not  add  any 
additional  exposure  of  triclopyr  to 
humans.  The  only  additional  source  that 
needs  to  be  considered  is  drinking 
water.  The  proposed  EUP  labeling 
requires  that  the  product  not  be  applied 
within  one  mile  of  a  potable  water 
intake,  and  treated  water  is  not  to  be 
used  for  domestic  purposes  for  21  days 
after  application.  The  basis  for  these 
restrictions  is  a  study  conducted  at  Lake 
Seminole,  GA.  In  this  study,  triclopyr 
was  not  detected  one  mile  downstream 
fi-om  the  treated  area  for  up  to  42  days 
after  treatment.  Within  the  treatment 
area,  triclopyr  was  detected  at  <0.01  - 


0.03  ppm  in  water  collected  21  days 
after  application.  At  1  hour  after 
appUcation,  water  from  the  treated  area 
contained  2.6  ppm  of  triclopyr,  and  was 
below  the  temporary  tolerance  level  of 
0.5  ppm  at  3  days  after  treatment. 

If  tne  propose  labeling  is  followed 
precisely,  that  is,  potable  water  is  not 
collected  within  one  mile  of  a  treated 
area,  triclopyr  residues  will  not  be 
detected  (<0.01  ppm),  and  there  will  be 
no  contribution  from  water  to  the  “risk 
cup”  for  triclopyr.  If  water  is  collected 
from  the  treated  area  21  days  after 
treatment  and  used  in  drinking  water 
supplies,  the  maximum  residue  of  0.03 
ppm  in  the  Lake  Seminole  study  would 
increase  the  amoimt  of  the  RfD  used  for 
non-nursing  infants  (<1  yr  old)  from  2.6 
%  to  7.0  %  for  chronic  ex]X)s\ire. 

For  a  worst  case  estimate  of  potential 
drinking  water  exposure,  the  water 
residue  data  fi-om  the  treated  area  in  the 
Lake  Seminole  study  was  utiUzed.  It 
was  assumed  that  potable  water  was 
collected  fiom  the  treatment  area  during 
the  21  days  following  the  appUcation. 
The  data  were  integrated  over  the  time 
period  to  find  an  “average”  value, 
which  calculated  to  be  0.2  ppm.  When 
this  residue  level  is  considered,  the 
following  analysis  demonstrates  the  risk 
is  minimal. 

Acute  NOEL  (Pregnant  females)  =  30 
mg/kg/day;  Acute  NOEL  (Children  1-6 
years);  Clnonic  NOEL  (all  population 
subgroups)  =  5  mg/kg/day  Time 
weighted  concentration  during  the 
mitigation  period  =  0.2  ppm  =  2.0  X  10- 
‘  m^L 

For  a  10  kg  child  consuming  1  liter  a 
day  (Acute): 

(2.0  X  10-'  mg/L  X  1  L/day)  /  10  kg 
=  2.0  X  10-2  mg/kg/day  MOE  =  NOEL/ 
Exposure  =  5  mg/kg/day  /  2.0  X  10-2  mg/ 
kg/day  MOE  =  250 

For  a  10  kg  child  consuming  1  Liter 
a  day  (Chronic): 

Percent  of  Rffi  =  (2.0  X  10-2  mg/kg/ 
day  /  0.05)  X  100  =  40% 

For  a  60  Kg  pregnant  female 
consuming  2  Liters  a  day  (Acute): 

(2.0  X  10-'  mg/L  X  2  L/day)  /  60  kg 
=  6.7  X  10-2  m^g/day 

MOE  =  30  mg/kg/day  /  6.7  X  10-2  mg/ 
kg/day  =  4478 

For  a  60  kg  pregnant  female 
consuming  2  Liters  a  day  (Chronic): 

Percent  of  RfD  =  (6.7  X  10-2  mg/kg/ 
day  /  0.05)  x  100  =  13.4% 

2.  Non-dietary  exposure.  There  are 
potential  exposures  to  homeowners 
during  usutd  use-patterns  associated 
with  triclopyr.  These  involve 
application  of  triclopyr-containing 
products  by  means  of  aerosol  cans, 
pump  spray  bottles,  squeeze  bottles, 
“weed  sticks,”  hose-end  sprayers, 
power  sprayers,  paint  brush,  rotary  and 
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drop  spreaders.  It  is  unlikely  that  power 
sprayers  will  be  used  by  homeowners: 
this  is  an  application  method  requiring 
special  applicator  equipment  more  apt 
to  be  used  by  agricultural  or  commercial 
applicator. 

Homeowner  exposure  will  not  be 
significant,  for  the  following  reasons: 
the  percent  a.i.,  in  products  for 
homeowner  use  is  less  than  that  for 
agricultural  or  industrial  use:  the  areas 
treated  are  usually  limited  in  size:  all 
products  are  intended  for  outdoor  use 
which  is  likely  to  reduce  the 
concentration  in  the  environment  by 
allowing  dissipation  in  the  outdoor  air, 
the  application  methods  recommended 
or  commonly  used  by  homeowners  are 
not  expected  to  provide  significant 
exposure.  Additionally,  no  toxicological 
endpoints  of  concern  have  been 
identified  by  EPA  for  dermal  exposiue 
to  triclopyr,  therefore,  no  exposure 
assessment  is  required  for  tlds  exposure: 
an  inhalation  exposure  assessment  is 
also  not  required  and  no  chronic  use 
pattern  is  expected  for  homeowner  use 
of  triclopyr  products. 

E.  Cumulative  Effects 

The  potential  for  cmnulative  effects  of 
triclopyr  and  other  substances  that  have 
a  common  mechanism  of  toxicity  was 
considered.  The  mammalian  toxicity  of 
triclopyr  is  well  defined.  However,  the 
biochemical  mechanism  of  toxicity  of 
this  compoimd  is  not  well  known.  No 
reliable  information  exists  to  indicate 
that  toxic  effects  produced  by  triclopyr 
would  be  cximulative  with  those  of  any 
other  chemical  colnpounds.  Therefore, 
consideration  of  a  common  mechanism 
of  toxicity  with  other  compounds  is  not 
appropriate.  Thus  only  the  potential 
risks  of  triclopyr  are  considered  in  the 
aggregate  exposure  assessment. 

F.  Safety  Determination 

1.  U.S.  population.  Becaiise  of  the 
toxicological  characteristics  of  triclopyr 
(no  dermal  endpoint  of  concern),  post¬ 
application  exposure  assessment  was 
not  necessary.  Residential  exposure  is 
considered  to  be  negligible.  Therefore, 
residential  exposure  was  not  considered 
in  the  aggregate  risk  crdculation.  The 
water  exposure  value  used  the  time 
weighted  concentration  during  the 
mitigation  period  =  0.2  ppm  =  2.0  X  10- 
>  m^L  in  the  calculations  below  for 
drinking  water  exposure.  The  high  end 
(99.5  percentile)  exposure  fit>m  ^e 
acute  dietary  analysis  is  used  for  the 
populations  below. 

13+  pregnant  females  Dietary  + 
Drinking  water 

0.0018  mg/kg/day  +  6.7  X  10-^  mg/kg/ 
day  =  8.5  X  10-^  mg/kg/day 


Acute  MOE  =  30  mg/kg/day  /  8.5  X 
10-3  mg/kg/day  =  3529 
Non-nursing  infants  Dietary  + 

Drinking  water 

0.006  mg/kg/day  +  0.02  mg/kg/day  = 

2.6  X  10-3  mg/kg/day 
Acute  MOE  =  5  mg/kg/day  /  2.6  X  10- 

2  mg/kg/day  =  192 

Children  (1-6  years).  Dietary  + 

Drinking  Water 

0.0035  mg/kg/day  +  0.02  mg/kg/day  = 
2.35  X 10-3  mgAcg/day 
Acute  MOE  =  5  mghcg/day/2.35  X  10- 

3  mg/kg/day  =:  213 
Determination  of  Safety  for  U.S. 

Population 

Based  on  the  current  state  of 
knowledge  for  this  chemical,  the  RfD 
approach  accurately  reflects  the 
exposiue  of  the  U.S.  population,  infants 
and  children  to  triclopyr. 

2.  Infants  and  children.  Studies  cited 
earlier  in  this  dociunent  indicate  that 
triclopyr  is  not  a  developmental 
toxicant,  and  an  additional  uncertainty 
factor  for  infants  and  children  is 
unnecessary.  This  decision  is  based  on 
the  following  data. 

Since  the  developmental  and 
reproductive  NOELs  were  either  the 
same  or  greater  than  the  maternal  or 
p>arental,  it  is  unlikely  that  there  is 
additiimal  risk  concern  for  inunatiue  or 
developing  organisms  which  is  not 
reflect^  by  the  risk  assessment  utiUzing 
the  established  reference  dose. 

The  effects  noted  for  the  RfD  NOEL 
are  parental  effects,  not  developmental. 
Even  using  the  time  weighted 
concentration  during  the  mitigation 
period  for  drinking  water  risk  is 
minimal. 

G.  International  Tolerances 

There  are  no  established  or  proposed 
Codex  MRLs  for  triclopyr  residues. 
Therefore,  there  are  no  issues  of 
compatibility  with  respect  to  U.S. 
tolerances  and  Codex  MRLs. 

H.  Endocrine  Effects 

An  evaluation  of  the  potential  effects 
on  the  endocrine  systems  of  mammals 
has  not  been  determined:  However,  no 
evidence  of  such  effects  were  reported 
in  the  chronic  or  reproductive 
toxicology  studies  described  above. 
There  was  no  observed  pathology  of  the 
endocrine  organs  in  these  studies.  There 
is  no  evidence  at  this  time  that  triclopyr 
causes  endocrine  effects.  (James 
Tompkins) 

2.  DowElanco 

PP  4F4379,  8F3600,  and  8H5551 

EPA  has  received  pesticide  petitions 
(PP)  4F4379  (sweet  com  and  popcorn) 
and  8F3600  and  8H5551  (sugar  beets) 


firom  DowElanco,  9330  Zionsville  Road, 
Indianapolis,  IN  46268-1054,  proposing 
piusuant  to  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act,  21  U.S.C. 
346a(d),  to  amend  40  CFR  Part  180  by 
establishing  a  tolerance  for  residues  of 
the  herbicide  clopyralid  in  or  on  the  raw 
agricultiual  commodities  (RACs)  sweet 
com,  fodder  at  10.0  ppm:  sweet  com, 
forage  and  cannery  waste  at  3.0  ppm; 
sweet  com,  grain  at  1.0  ppm  and  kernel 
plus  cob  wi&  husks  removed  (K  + 

CWHR)  at  0.5  ppm;  and  pop  com, 
fodder  at  10.0  ppm,  and  pop  com,  grain 
at  1.0  ppm;  and  revising  the  tolerance 
for  residues  of  the  herbicide  clopyralid 
in  or  on  the  raw  agricultural 
commodities  sugar  beet,  roots  at  1.0 
ppm  and  sugar  beet,  tops  at  1.0  ppm  and 
on  the  processed  agricultural 
commc^ty  (PAC)  sugar  beet,  molasses 
at  8.0  ppm.  The  proposed  analytical 
method  is  available  for  enforcement 
purposes. 

Piursuant  to  the  section  408(d)(2)(A)(i) 
of  the  FFDCA,  as  amended,  DowElanco 
has  submitted  the  following  summary  of 
information,  data  and  argiunents  in 
support  of  their  pesticide  petition.  This 
sununary  was  prepared  by  DowElanco 
and  EPA  has  not  ^ly  evduated  the 
merits  of  the  petition.  EPA  edited  the 
summary  to  clarify  that  the  conclusions 
and  arguments  were  the  petitioners  and 
not  necessarily  EPAs  and  to  remove 
certain  extraneous  material. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
in  plants  is  adequately  understood.  No 
metabolites  of  significance  were 
detected  in  plant  metabolism  studies. 

2.  Analytical  method.  There  is  a 
practical  analytical  method  for  detecting 
and  measuring  levels  of  clopyralid  in  or 
on  food  with  a  limit  of  quantitation 
(LOQ)  of  0.05  ppm  that  allows 
monitoring  of  food  with  residues  at  or 
above  the  levels  set  in  these  tolerances. 
EPA  has  provided  information  on  this 
method  to  FDA.  The  method  is  available 
to  anyone  who  is  interested  in  pesticide 
residue  enforcement. 

3.  Magnitude  of  residues —  i.  Sugar 

beets.  Tolerances  for  residues  of  the 
herbicide  clopyralid  in  or  on  the 
following  raw  agricultiual  commodities, 
sugar  beet  roots  and  tops  and  the 
processed  agricultural  commodity 
molasses,  were  established  on  August 
12, 1988  (53  FR  33488,  33489)  at  0.5, 
0.5,  and  7.0  parts  per  million  (ppm), 
respectively,  based  upon  residue  data 
generated  by  Craven  Laboratories.  The 
validity  of  these  data  were  in  question 
and  DowElanco  repeated  the  residue 
studies.  The  last  of  the  required  residue 
data  were  submitted  to  the  Agency  in 
June  1994.  Thp  Tflnoo  r>t  tX' - s  j —  . 
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foimd  for  sugar  beet,  roots  was  to  no 
detected  residues  above  the  LOQ  of  the 
method  -  0.7  ppm;  sugar  beet,  tops;  was 
to  no  detected  residues  above  the  LOQ 
of  the  method  -  0.9  ppm;  and  the 
residues  in  the  processed  agricultural 
commodities  when  clopyralid  was 
applied  at  the  maximiun  labeled  rate 
were  0.5,  0.09,  and  6.3  ppm  for  pulp, 
sugar  and  molasses  respectively.  The 
proposed  revised  tolerances  would 
adequately  cover  these  anticipated 
residues. 

ii.  Sweet  com.  Clopyralid  was  applied 
at  the  maximiun  label  rate  and  residues 
were  detected  at  the  following  ppm 
ranges:  Grain,  0.087  -  0.12;  Forage,  0.34 

-  2.0;  Ears  (K  +  CWHR),  0.029  -  0.23  and 
Cannery  Waste;  no  residues  were 
detected  above  the  LOQ  of  the  method. 
The  proposed  tolerances  would 
adequately  cover  these  anticipated 
residues. 

iii.  Pop  corn.  Clopyralid  was  appUed 
at  the  maximum  label  rate  and  residues 
were  detected  at  the  following  ppm 
ranges;  Grain:  0.03  •  0.91,.  Fodder:  No 
detectable  residues  above  the  LOQ  of 
the  method  -  0.60,  and  Forage  0.14  - 1.2, 
The  proposed  tolerances  would 
adequately  cover  these  anticipated 
residues. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Clopyralid  has  low 
acute  toxicity.  The  rat  oral  LDjo  is  5,000 
mg/kg  or  greater  for  males  and  females. 
The  rabbit  dermal  LDjo  is  greater  than 
2,000  mg/kg  and  the  rat  inhalation  LCso 
is  greater  than  1.0  mg/L  air  (the  highest 
attainable  concentration).  In  addition, 
clopyralid  is  not  a  skin  sensitizer  in 
guinea  pigs  and  is  not  a  dermal  irritant. 
Technical  clopyrah(f  is  an  ocular  irritant 
but  ocular  exposure  to  the  technical 
material  would  not  normedly  be 
expected  to  occur  to  infants  or  children 
or  the  general  pubhc.  End  use 
formulations  of  clop3nalid  have  similar 
low  acute  toxicity  profiles  and  most 
have  low  ocular  toxicity  as  well. 
Therefore  based  on  the  available  acute 
toxicity  data,  clopyralid  does  not  pose 
any  acute  dietary  risks. 

2.  Genotoxicity.  Clopyrafid  is  not 

genotoxic.  The  following  studies  have 
been  conducted  and  all  were  negative 
for  genotoxic  responses.  Ames  bacterial 
mutagenicity  assay  (with  and  without 
exogenous  metabolic  activation);  Host- 
Me^ated  assay  In  vivo  cytogenetic  test, 
rat;  In  vivo  cytogenetic  test,  mouse;  In 
vivo  dominant  lethal  test,  rat;  In  vitro 
unscheduled  DNA  synthesis  assay  in 
primary  rat  hepatoc^e  cultures;  In  vitro 
mammalian  cell  gene  mutations  assay  in 
Chinese  hamster  ovary  cell  cultures 
(with  and  without  exogenous  metaboUc 
activation).  „  .  :  •  .  •  , 


3.  Reproductive  and  developmental 
toxicity.  Developmental  toxicity  was 
studied  using  rats  and  rabbits.  The 
developmental  study  in  rats  resulted  in 
a  developmental  NOEL  of  >250  mg/kg/ 
day  (a  maternally  toxic  dose)  and  a 
maternal  toxicity  NOEL  of  75  mg/kg/ 
day.  A  1974  study  in  rabbits  revealed  no 
evidence  of  developmental  or  maternal 
toxicity  at  250  mg/kg/day;  thus  the 
developmental  and  maternal  NOEL  was 
>250  mg/kg/day.  A  more  recent  study  in 
rabbits  (1990)  resulted  in  developmental 
and  maternal  NOELs  of  110  mg/kg/day 
based  on  maternal  toxicity  at  250  mg/ 
kg/day.  Based  on  all  of  the  data  for 
clopyralid.  there  is  no  evidence  of 
developmental  toxicity  at  dose  levels 
that  do  not  result  in  maternal  toxicity. 

In  a  2-generation  reproduction  study  in 
rats,  pups,  from  the  Ugh  dose  group 
which  were  fed  diets  containing 
clopyraUd  had  a  slight  reduction  in 
body  weight  during  lactation  and  an 
increase  in  fiver  weights  in  Fla  and  Fib 
weanlings.  The  NOEL  for  parental 
systemic  toxicity  was  500  mg/kg/day. 
There  was  no  effect  on  reproductive 
parameters  at  >1,500  mg/kg/day  nor  was 
there  an  adverse  effect  on  Ue 
morphology,  growth  or  viability  of  the 
offspring;  thus,  the  reproductive  NOEL 
is  >1500  mg/kg/day. 

4.  Subchronic  toxicity.  The  following 
studies  have  been  conducted  using 
clop)rralid.  In  a  rat  90-day  feeding 
study,  Fischer  344  rats  were  fed  diets 
containing  clopyrafid  at  doses  of  5, 15, 
50,  or  150  mg/kg/day  with  no  adverse 
effects  attributed  to  treatment.  In  a 
second  study,  Fischer  344  rats  were  fed 
diets  containing  clopyrafid  at  doses  of 
300, 1,500,  and  2,500  mg/kg/day.  Effects 
at  the  highest  doses  were  decreased  food 
consumption  accompanied  by  decreased 
body  weights  and  weight  gains  in  both 
males  and  females.  Slightly  increased 
mean  relative  fiver  and  kidney  weights 
were  noted  in  males  of  all  doses  and  in 
females  at  the  top  2  doses.  Because  there 
were  no  other  effects,  the  kidney  and 
fiver  weight  effects  were  judged  as  being 
adaptive  rather  than  directly  toxic.  The 
no-observed-adverse-effect  level 
(NOAEL)  was  1,500  mg/kg/day  for 
males  and  females.  The  no-observed- 
effect  level  (NOEL)  was  300  mg/kg/day 
for  females.  In  a  mouse  90-day  feeding 
study,  B6C3F1  mice  were  fed  diets 
containing  clopyrafid  at  doses  of  200, 
750,  2,000  or  5,000  mg/kg/day.  A  slight 
decrease  in  body  weight  occurred  at  the 
top  dose  in  both  sexes.  The  fiver  was 
identified  as  the  target  organ  based  on 
slight  increases  in  fiver  weights  and 
minimal  microscopic  alterations  at  the 
higher  dose  levels.  The  fiver  changes 
were  considered  to  be  reversible  and 


adaptive.  The  NOEL  for  males  was  2,000 
mg/kg/day  and  for  females  was  750  mg/ 
k^day.  In  a  180-day  feeding  study, 
beagle  dogs  were  fed  diets  containing 
clopyrafid  at  doses  of  15,  50,  or  150  mg/ 
kg/day;  there  were  no  adverse  effects.  In 
a  second  dietary  study,  dogs  also  were 
fed  diets  containing  clopyrafid  at  doses 
of  15,  50,  or  150  mg/kg/day;  the  only 
effect  was  an  increase  in  the  mean 
relative  fiver  weight  in  females  at  the 
150  mg/kg/day.  In  a  21-day  dermed 
study,  clopjrr^d  was  applied  by 
repeated  dermal  application  to  New 
Zealand  White  rabbits  at  dose  levels  up 
to  1,000  mg/kg/day.  Treatment 
produced  no  systemic  effects. 

5.  Chronic  toxicity.  In  a  chronic 
toxicity  and  oncogenicity  study, 
Sprague-Dawley  rats  were  fed  diets 
containing  clopyrafid  at  doses  of  5, 15, 

50  or  150  mg/k^day.  The  only  effect 
was  a  trend  toward  a  decreased  body 
weight  of  female  rats  receiving  the  150 
mg/kg/day  dose  with  a  NOEL  of  50  mg/ 
k^day.  In  a  second  study  clopyrafid 
was  fed  to  Fischer  344  rats  in  the  diet 
at  doses  of  15, 150,  or  1,500  mg/kg/day. 
The  effects  were  confined  almost 
entirely  to  the  1,500  mg/kg/day  dose 
groups  and  included  slightly  decreased 
food  consumption  and  body  weights, 
slightly  increased  fiver  and  kidney 
weights  and  macroscopic  and 
microscopic  changes  in  the  stomach.  No 
tumorigenic  response  was  present.  The 
NOEL  for  this  study  was  150  mg/l^/day. 
B6C3F1  mice  were  maintained  for  2 
years  on  diets  formulated  to  provide 
targeted  dose  levels  of  10,  500,  or  2,000 
m^g/day.  The  only  evidence  of 
toxicity  was  body  weight  depression  in 
males  dosed  at  2,000  mg/kg/day.  There 
was  no  evidence  of  tumorigenic 
response  at  any  dose  level.  Based  on  the 
chronic  toxicity  data,  EPA  has 
established  the  RfD  for  clopyralid  at  0.5 
milligrams  (mg)/kilogram  (kg)/day.  The 
RfD  for  clopyrafid  is  based  on  a  2-year 
chronic  oncogenicity  study  in  rats  with 
a  no-observed-effect  level  (NOEL)  of  50 
mg/kg/day  and  an  uncertainty  (or  safety) 
factor  of  100.  Thus,  it  would  not  be 
necessary  to  require  the  application  of 
an  additional  uncertainty  factor  above 
the  hundredfold  factor  already  applied 
to  the  NOEL. 

6.  Carcinogenicity.  Using  its 
Guidelines  for  Carcinogen  Risk 
Assessment  published  September  24, 
1986  (51  FR  33992),  clopyrafid  would 
be  classified  as  Group  E  for 
carcinogenicity  (no  evidence  of 
carcinogenicity)  based  on  the  results  of 
the  carcinogenicity  studies.  There  was 
no  evidence  of  carcinogenicity  in  2-year 
feeding  studies  in  mice  and  rats  at  the 
dosage  levels  tested.  The  doses  tested 
are  adequate  for  identifying  a  cancer  c 
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risk.  Thus,  a  cancer  risk  assessment 
would  not  be  appropriate. 

7.  Animal  metabolism.  Disposition 
and  metabolism  of  clopyralid  were 
tested  in  male  and  female  rats  at  a  dose 
of  5  mg/kg  (oral).  The  majority  of  a 
radioactive  dose  was  excreted  in  24 
hours  of  all  dose  groups.  Fecal 
elimination  was  minor.  Detectable 
levels  of  residual  radioactivity  were 
observed  in  the  carcass  and  stomach  at 
72  hours  post-dose.  HPLC  and  TLC 
analysis  of  urine  and  fecal  extracts 
showed  no  apparent  metabolism  of 
clopyralid. 

8.  Metabolite  toxicity.  There  are  no 
clopyralid  metabolites  of  toxicological 
significance. 

9.  Endocrine  effects.  There  is  no 
evidence  to  suggest  that  clopyralid  has 
an  effect  on  any  endocrine  system. 

C.  Aggregate  Exposure 

1.  From  food  and  feed  uses.  For 
purposes  of  assessing  the  potential 
dietary  exposure  under  these  tolerances, 
exposure  is  estimated  based  on  the 
TT^C  from  the  existing  and  pending 
tolerances  for  clopyralid  on  food  crops. 
The  TMRC  is  obtained  by  multiplying 
the  tolerance  level  residues  by  the 
consiunption  data  which  estimates  the 
amount  of  those  food  products  eaten  by 
various  population  subgroups.  Exposiue 
of  hiunans  to  residues  could  also  result 
if  such  residues  are  transferred  to  meat, 
milk,  poultry  or  eggs.  The  following 
assiunptions  were  used  in  conducting 
this  exposure  assessment:  100%  of  the 
crops  were  treated,  the  RAC  residues 
would  be  at  the  level  of  the  tolerance, 
certain  processed  food  residues  would 
be  at  anticipated  (average)  levels  based 
on  processing  studies  and  all  cmrent 
and  pending  tolerances  were  included. 
This  results  in  an  overestimate  of 
human  exposiue  and  a  conservative 
assessment  of  risk.  Based  on  a  NOEL  of 
50  mg/kg/day  in  a  2-year  chronic 
feeding/oncogenicity  study  in  the  rat 
and  a  himdredfold  ^ety  factor,  the 
reference  dose  (RfD)  would  be  0.5  mg/ 
kg/day.  Consequently,  all  existing  and 
pending  tolerances  have  a  theoretical 
maximum  residue  contribution  of 
0.005135  mg/kgBW/day  and  would 
utilize  less  than  2.3%  of  the  RfD. 

2.  From  potable  water.  Another 
potential  source  of  dietary  exposiue  to 
residues  of  pesticides  are  residues  in 
drinking  water.  There  is  no  established 
Maximum  Concentration  Level  for 
residues  of  clopyralid  in  drinking  water. 
Although  there  has  been  limited 
detections  at  ppb  levels  in  some  of  the 
specially  designed  studies  under  highly 
vulnerable  test  conditions,  no  ongoing 
monitoring  studies  (U.S.  Geological 
Survey,  Selected  Water  Resources 


Abstracts,  and  Pesticides  in  Ground 
Water  Database  -  A  Compilation  of 
Monitoring  Studies:  1971-1991  National 
Siunmary;  U.S.  Department  of 
Agriculture,  AGRICOLA  database;  and, 
U.S.  Department  of  Commerce,  National 
Technical  Information  Service)  have 
reported  residues  of  clopyralid  in 
ground  or  siuface  waters. 

Based  on  the  physical  and  chemical 
characteristics  of  clopyralid,  such  as 
water  solubility  and  its  stability  under 
hydrolysis  and  photolysis,  it  has 
potential  for  downward  movement 
through  the  soil  profile.  However,  the 
behavior  of  the  compound  imder  field 
conditions  demonstrates  fairly  rapid 
degradation  and  limited  downward 
movement.  Degradation  based  on  20 
field  dissipation  sites  indicated  an 
average  h^f-life  of  34  days.  Degradation 
is  driven  primarily  by  microbial 
processes.  Downward  movement 
through  the  soil  profile  was  generally 
confined  to  the  uppier  18  indbes  of  the 
soil  profile.  Validated  computer 
modeling  also  predicted  the  maximiun 
depth  of  residues  to  be  18-inches,  with 
no  detections  predicted  at  6  months 
after  application.  Because  the  laboratory 
derived  physical/chemical  properties  of 
clop)rralid  indicate  a  potential  for 
downward  movement,  lysimeter  studies 
were  conducted.  In  a  U.S.  study, 
undisturbed  soil  columns  (lysimeters),  8 
inches  in  diameter,  and  3  feet  deep, 
were  treated  with  950  g  ae/ha  (about  5 
X  labeled  use  rates)  in  actual  field 
conditions.  Residues  of  clopyralid  in 
soil  as  well  as  soil-solution  (leachate) 
were  collected  in  the  closed  system.  The 
average  depth  of  movement  for  the 
majority  of  clopyralid  (center  of  mass) 
was  11  inches,  and  no  detectable 
residues  were  observed  in  the  leachate. 

In  a  European  study,  lysimeters  1  -  3  ft. 
diameter,  and  3  ft.  deep,  were  treated 
with  120  and  240  g  ae/ha  in  actual  field 
conditions.  The  average  center  of  mass 
was  12  inches.  No  detectable  residues 
were  observed  in  the  lysimeters.  The 
amount  of  14c  in  leachate  accumulated 
over  2  years  in  the  degraded  loess  and 
silty  sand  lysimeters,  was  only  0.6% 
and  0.3%  of  applied,  respectively.  The 
leachate  concentrations  of  14c-labeled 
clopyralid  in  degraded  loess  and  silty 
sand  throughout  the  first  10-16  mon^s 
of  the  study  ranged  from  0.002-0.14  pg/ 

1  (ppb)  and  0.003-0.02  ppb,  respectively. 
A  second  European  lysimeter  study 
with  silty  sand  lysimeters  treated  with 
120  g  ae/ha  revealed  a  2-year 
cumulative  clopyralid  leachate  of  only 
0.1%  of  applied  (0.04  ppb).  These 
studies  demonstrate  that  in  lysimeter 
test  systems,  under  field  environmental 
conditions,  clopyralid  rapidly  dissipates 


through  mineralization  to  carbon 
dioxide.  Also  the  very  low  levels 
observed  in  leachate  demonstrate  that 
there  is  very  little  potential  for 
clopyralid  to  leach  through  soil  and  to 
contaminate  ground  water. 

In  summary,  these  data  on  potential 
water  exposure  indicate  insignificant 
additional  dietary  intake  of  clopyralid 
and  any  exposure  is  more  than  offset  for 
in  the  conservative  dietary  risk 
evaluation.  Therefore,  it  is  concluded 
that  there  is  a  reasonable  certainty  of  no 
harm  even  at  potential  upper  limit 
exposures  to  clc^yralid  fi^m  drinking 
water. 

3.  From  non-dietary  uses.  There  is 
only  one  non-dietary  use  registered 
under  the  Federal  Insecticide,  Fungicide 
and  Rodenticide  Act.  The  use  is  for 
weed  control  in  residential  turf. 

Potential  exposures  for  children  from 
non-occupational  uses  is  therefore 
limited  to  turf  re-entry  and  this 
exposure  is  low. 

4.  Short-term  or  intermediate-term. 

The  data  for  clopyralid  does  not 
indicate  any  evidence  of  significant 
toxicity  by  the  dermal  and  inhalation 
routes.  Gonsequently,  there  is  no 
concern  for  short-term  or  intermediate- 
term  residential  risk.  Therefore,  a  short¬ 
term  or  intermediate-term  residential 
risk  assessment  would  not  be  required. 

5.  Chronic.  As  part  of  a  hazard 
assessment  process  an  endpoint  of 
concern  is  determined  for  the  chronic 
occupational  or  residential  risk 
assessment.  However,  as  indicated,  the 
exposures  that  would  result  from  the 
use  of  clopyralid  are  of  an  intermittent 
nature.  The  frequency  and  duration  of 
these  exposures  do  j^ot  exhibit  a  chronic 
exposure  pattern.  The  exposure  does  not 
occur  often  enough  to  be  considered  a 
chronic  exposure;  i.e.,  a  continuous 
exposure  that  occurs  for  a  least  several 
months.  Therefore,  it  would  not  be 
appropriate  to  aggregate  exposure  from 
the  residential  use  with  exposure  from 
food  and  drinking  water. 

6.  Acute.  No  concern  would  exist  for 
an  acute  dietary  assessment  for 
clopyralid  because  the  available  data 
indicates  no  evidence  of  significant 
toxicity  from  a  one  day  or  single  event 
exposure  by  the  oral  route.  Therefore,  an 
acute  dietary  risk  assessment  would  not 
be  required. 

D.  Cumulative  Exposure  to  Substances 
with  Common  Mechanism  of  Toxicity 

The  potential  for  cumulative  effects  of 
clopyralid  and  other  substances  that 
have  a  common  mechanism  of  toxicity 
was  considered.  The  mammalian 
toxicity  of  clopyralid  is  well  defined. 
However,  no  reliable  information  exists 
to  indicate  that  toxic  effects  produced 
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by  clopyralid  would  be  cumulative  with 
those  of  any  other  chemical  compound. 
Additionally,  clopyralid  does  not 
appear  to  produce  a  toxic  metabolite 
produced  by  other  substances. 

Therefore,  consideration  of  a  common 
mechanism  of  toxicity  with  other 
compounds  is  not  appropriate  at  this 
time.  Thus  only  the  potential  exposures 
to  clopyralid  were  considered  in  the 
aggregate  exposure  assessment. 

E.  Determination  of  Safety 

1.  U.S.  population  in  general.  Based 
on  a  NOEL  of  50.80  mg/kg/bwt/day  from 
a  2-year  rat  feeding  study  with  a 
decreased  mean  body  weight  gain  e^ect, 
and  using  an  uncertainty  factor  of  100 
to  account  for  the  interspecies 
extrapolation  and  intraspecies 
variabiUty,  a  Reference  Dose  (RfD)  of  0.5 
mg/kg  bv^day  was  used  for  this 
assessment  of  chronic  risk.  As 
indicated,  there  is  no  endpoint  of 
concern  identified  with  acute  and  short¬ 
er  intermediate-term  exposures.  Based 
on  the  known  toxicity  and  exposme 
data,  the  proposed  and  existing 
tolerances  would  utilize  approximately 
2%  of  the  RfD  for  the  U.S.  population. 
And,  as  indicated  previously,  whatever 
upper  limit  might  be  used  for  drinking 
water  exposure,  the  exposure  estimate 
for  clopyralid  would  not  exceed  the 
RfD.  Generally,  exposiu«s  below  100% 
of  the  RfD  are  of  no  concern  because  the 
RfD  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposiue 
over  a  lifetime  will  not  pose  appreciable 
risk  to  human  health.  Thus,  there  is  a 
reasonable  certainty  that  no  harm  will 
result  fi'om  aggregate  exposure  to 
clopyralid  residues. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
clopjrralid,  data  firom  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
a  2-generation  reproduction  study  in 
the  rat  were  considered.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  during 
prenatal  development  resulting  from 
pesticide  exposvure  to  one  or  both 
parents.  Reproduction  studies  provide 
(1)  information  relating  to  effects  firom 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  (2)  data  on  systemic 
toxicity. 

Developmental  toxicity  was  studied 
using  rats  emd  rabbits:  The 
developmental  study  in  rats  resulted  in 
a  developmental  NOEL  of  >250  mg/kg/ 
day  (a  maternally  toxic  dose)  and  a 
maternal  toxicity  NOEL  of  75  mg/kg/ 
day.  A  1974  study  in  rabbits  revealed  no 
evidence  of  developmental  or  maternal 


toxicity  at  250  mg/kg/day;  thus  the 
developmental  and  maternal  NOEL  was 
>250  mg/kg/day.  A  more  recent  study  in 
rabbits  (1990)  resulted  in  developmental 
and  maternal  NOEL’s  of  110  mg/kg/day 
based  on  severe  maternal  toxicity  at  250 
mg/kg/day.  Based  on  all  of  the  data  for 
clopyralid,  there  is  no  evidence  of 
developmental  toxicity  at  dose  levels 
that  do  not  result  in  maternal  toxicity. 

In  a  2-generation  reproduction  study 
in  rats,  pups  fi'om  the  high  dose  group 
which  were  fed  diets  containing 
clopyralid  had  a  slight  reduction  in 
body  weight  during  lactation  and  an 
increase  in  liver  weights  in  Fla  and  Fib 
weanlings.  The  NOEL  for  parental 
systemic  toxicity  was  500  mg/kg/day. 
There  was  no  effect  on  reproductive 
parameters  at  >1500  mg/%/day  nor  was 
there  an  adverse  effect  on  the 
morphology,  growth  or  viability  of  the 
offspring;  thus,  the  reproductive  NOEL 
is  >1,500  mg/kg/day. 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effects  to  accoimt  for  pre-  and 
post-natal  toxicity  and  the  completeness 
of  the  database.  Based  on  the  current 
toxicological  data  requirements,  the 
database  relative  to  pre-  and  post-natal 
effects  for  children  is  complete.  These 
data  suggest  minimal  concern  for 
developmental  or  reproductive  toxicity 
and  do  not  indicate  any  increased  pre- 
or  post-natal  sensitivity.  Therefore,  an 
additional  imcertainty  factor  is  not 
necessary  to  protect  the  safety  of  infants 
and  children  and  that  the  RfD  at  0.5  mg/ 
kg/day  is  appropriate  for  assessing 
aggregate  risk  to  infants  and  children. 

The  percent  of  the  RfD  that  will  be 
utilized  by  the  aggregate  exposure  firom 
all  tolerances  to  clopyralid  will  be  much 
less  than  10%  for  non-nursing  infants 
and  for  children  (1-6  years  of  age). 
Therefore,  based  on  the  completeness 
and  reliability  of  the  toxicity  data  and 
the  conservative  exposure  assessment,  it 
is  concluded  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  clopyralid  residues. 

F.  International  Tolerances 

There  are  no  Codex  maximum  residue 
levels  established  for  clopyralid.  (Joanne 
Miller) 

3.  E.I.  DuPont  Company 
PP  4F4391 

In  the  Federal  Register  of  October  25, 
1995,  (60  FR  54607),  EPA  established  a 
time-limited  tolerance  pursuant  to  the 
Federal  Food  Drug  and  Cosmetic  Act 
(FFDCA)  for  residues  of  the  herbicide 
pyrithiobac  sodium  salt  (sodium  2- 


chloro-6-  [(4 ,6-dimethoxypyrimidin-2- 
yl)thio]benzoate)  in  or  on  ^e  raw 
agricultiiral  commodity  cottonseed  at 
0.02  part  per  million  (ppm).  The  time- 
limited  tolerance  expires  September  30, 
1997.  The  tolerance  was  requested  in 
pesticide  petition  (PP)  4F4391  by  E.  I. 
DuPont  de  Nemours  and  Co.,  Inc. 
(DuPont),  Barley  Mill  Plaza,  P.O.  Box 
80083,  Wilmin^on,  DE  19880-0038.  The 
tolerance  was  issued  as  a  time-limited 
tolerance  because  EPA  required 
additional  residue  data  on  the 
commodity  of  cotton  gin  byproducts. 

The  petitioner  proposes  to  renew  the 
time-hmited  tolerance  for  a  2-year 
period  and  retain  the  pesticide  labeling 
previously  accepted  imder  the  Federal 
Insecticide  Fimgicide  and  Rodenticide 
Act  (FIFRA),  as  amended,  which  bears 
a  restriction  against  feeding  cotton  gin 
byproducts  firom  treated  fields  to 
livestock.  DuPont  has  requested  this 
tolerance  extension  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug  and 
Cosmetic  Act,  as  amended,  21  U.S.C. 
346a(d),  by  the  Food  Quality  Protection 
Act  of  1996  (Pub.  L.  104-170, 110  Stat. 
1489).  The  request  addresses  the 
requirements  of  the  new  FFDCA  Section 
408(d)(2).  The  time-limited  tolerance 
would  expire  on  September  30, 1998. 

An  adequately  validated  analytical 
method  is  available  for  enforcement 
purposes.  Pursuant  to  section 
408(d)(2)(A)(i)  of  the  FFDCA,  as 
amended,  DuPont  has  submitted  the 
following  summary  of  information,  data 
and  argiunents  in  support  of  its 
pesticide  petition.  This  smnmary  was 
proposed  by  DuPont  and  EPA  has  not 
yet  fully  evaluated  the  merits  of  the 
petition.  EPA  edited  the  summary  to 
clarify  that  the  conclusions  and 
argiunents  presented  are  those  of  the 
petitioner  and  not  necessarily  EPA’s  and 
to  remove  certain  extraneous  material. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  quahtative 
nature  of  the  residues  of  pyrithiobac 
sodium  in  cotton  is  adequately 
understood.  Metabolism  studies  with 
pyrithiobac  sodium  indicate  the  major 
metabolic  pathway  being  o-dealkylation 
of  the  parent  compound  resulting  in  o- 
desmethyl  pyrithiobac  sodiiun  (O-DPS). 
O-DPS,  both  free  and  conjugated,  was 
the  major  metabolite  identified  in  cotton 
foliage.  The  results  of  a  confined  crop 
rotation  study  with  p5rrithiobac  sodium 
revealed  the  presence  of  a  metabolite  2- 
chloro-6-sulfobenzoic  acid  (CSBA)  not 
seen  in  the  cotton  metabolism  study. 
This  metabolite  appeared  to  originate 
from  soil  metabolism  of  pyrithiobac 
sodiiun.  Since  preemergence 
applications  of  pyrithiobac  sodium  are 
allowed,  crop  residues  of  CSBA  were 
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considered  a  possibility.  In 
consideration  of  PP  4F4391  CBTS,  in 
consultation  with  the  HED  Metabolism 
Committee  has  previously  concluded 
that  for  the  proposed  use  on  cotton, 
none  of  the  pyrithiobac  sodium 
metabolites  including  OOPS  and  CSBA 
warrant  inclusion  in  the  tolerance 
regulation,  and  that  the  only  residue  of 
concern  is  the  parent,  pyrithiobac 
sodium. 

2.  Analytical  method.  There  is  a 
adequately  validated  practical  emalytical 
method  available  using  HPLC-UV  with 
column  switching,  to  measure  levels  of 
pyrithiobac  sodium  in  or  on  cotton  with 
a  limit  of  quantitation  that  allows 
moiutoring  of  cottonseed  at  or  above 
tolerance  levels.  EPA  has  provided 
information  on  this  method  to  FDA  for 
future  publication  in  PAM  D. 

3.  Magnitude  of  residues.  Crop  field 
trial  residue  data  finm  a  60  day  PHI 
study  shows  that  the  established 
pyrithiobac  sodiiun  time-limited 
tolerance  on  cottonseed  of  0.02  ppm 
will  not  be  exceeded  when  DuPont 
Staple  Herbicide  is  used  as  directed.  An 
adequate  cottonseed  processing  study 
shows  that  pyrithiobac  sodium  does  not 
concentrate  in  cottonseed  processed 
commodities;  thus  no  tolerances  on 
these  commodities  are  required. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Pyrithiobac  sodium 
technical  has  been  placed  in  EPA 
Toxicity  Category  n  for  acute  eye 
irritation  based  on  the  test  article 
inducing  irritation  in  the  form  of 
comeal  opacity,  iritis  and  conjunctival 
redness,  and  discharge  in  the  eyes  of 
rabbits  after  receiving  ocular  doses  of  36 
mg  (0.1  ml).  Signs  of  irritation  were 
clear  within  14  days  of  treatment. 

.  Pyrithiobac  sodium  has  been  placed  in 
Toxicity  Category  III  for  acute  deraial 
toxicity  based  on  the  test  article  being 
nonlethal  and  nonirritating  at  the  limit 
dose  of  2,000  mg/kg  (highest  dose 
tested).  Pyrithiobac  sodium  has  been 
placed  in  Toxicity  Category  III  for  acute 
oral  toxicity  based  on  acute  oral  LDjoS 
of  3,200  mg/kg  for  both  male  and  female 
rats.  Pyrithiobac  sodiiun  has  been 
placed  in  Category  IV  for  the  remaining 
acute  toxicity  tests  based  on  the 
following:  a  rat  acute  inhalation  study 
with  an  LC50  of  >6.9  mg/1;  and  a  primary 
dermal  irritation  test  that  did  not  induce 
a  dermal  irritation  response.  A  dermal 
sensitization  test  with  pjTithiobac 
sodiiun  technical  in  guinea  pigs 
demonstrated  no  significant  effects. 
Based  on  these  results,  pyrithiobac 
sodium  does  not  pose  an  acute  dietary 
or  exposure  risk. 

2.  Genotoxicty.  Pyrithiobac  sodium 
technical  was  negative  (non-mutagenic 


and  non-genotoxic)  in  the  following 
tests:  Ames  microbial  mutation  assay; 
the  hypoxanthine-guanine 
phosphoribosyl  transferase  gene 
mutation  assay  using  Chinese  hamster 
ovary  cells;  and  induction  of 
unscheduled  DNA  synthesis  (UDS)  in 
primary  rat  hepatoc^es.  Pyrithiobac 
sodium  was  positive  in  an  in  vitro  assay 
for  chromosome  aberrations  in  human 
lymphocytes.  It  was  negative  for  the 
induction  of  micronuclei  in  the  bone 
marrow  cells  of  male  and  female  CD-I 
mice  administered  the  test  article  by 
oral  gavage  at  500, 1,000  or  2,000  mg/ 
kg.  Based  on  the  weight  of  these  data, 
pyrithiobac  sodium  is  neither  genotoxic 
nor  mutagenic. 

3.  Reproductive  and  developmental 
toxicity.  A  2-generation,  4  litter 
reproduction  study  with  CD  rats  treated 
at  dietary  levels  of  0,  25, 1,500,  7,500  or 
20,000  ppm  of  pyrithiobac  sodium 
demonstrated  a  maternal  NOEL  of  1,500 
ppm  (103  mg/kg/day)  and  a  maternal 
LOEL  of  7,500  ppm  (508  mg/kg/day), 
based  on  decreased  body  wei^t  gain 
and  food  efficacy.  An  offspring  NOEL  of 
7,500  ppm  (508  mg/kg/day)  and  LOEL 
of  20,000  ppm  (1,551  mg/kg/day)  were 
also  demonstrated  based  on  decreased 
offspring  body  weight.  Pyrithiobac 
sodium  was  not  teratogenic  when 
administered  to  rats  or  rabbits.  A 
developmental  toxicity  study  with 
pyrithiobac  sodium  in  rats 
demonstrated  a  maternal  NOEL  of  200 
mg/kg  and  LOEL  of  600  mg/kg  due  to 
increased  incidence  of  salivation.  A 
developmental  NOEL  of  600  mg/kg  and 
LOEL  of  1,800  mg/kg  were 
demonstrated  based  on  an  increased 
incidence  of  skeletal  variations.  A 
developmental  toxicity  study  with 
pyrithiobac  sodium  in  rabbits 
demonstrated  maternal  and 
developmental  NOELs  of  300  mg/kg  and  ‘ 
a  maternal  LOEL  of  1,000  mg/kg  based 
on  mortality,  decreased  body  weight 
gain  and  feed  consumption,  increased 
incidence  of  clinical  signs,  and  an 
increase  in  early  resorptions.  A 
developmental  LOEL  of  1,000  mg/kg 
was  based  on  decreased  fetal  body 
weight  gain.  Based  on  the  weight  of 
these  data,  pyrithiobac  sodium  is  not 
considered  a  reproductive  or 
developmental  hazard.  In  addition, 
there  were  no  effects  observed  in 
offspring  in  the  absence  of  maternal 
toxicity;  therefore,  the  offspring  were 
not  uniquely  susceptible  to  the  effects  of 
compound  administration. 

4.  Subchronic  toxicity.  In  a  90-day 
feeding  study  in  rats  conducted  with 
pyrithiobac  sodium  at  dietary  levels  of 
0, 10,  50,  500,  7,000  and  20,000  ppm, 
the  NOEL  was  500  ppm  (31.8  and  40.5 
mg/kg/ dav,  M/F)  and  the  LOEL  was 


7,000  ppm  (466  and  588  mg/kg/day,  M/ 

F)  bas^  on  decreased  body  weight 
gains  and  increased  rate  of  hepatic  B- 
oxidation  in  males.  In  a  90-day  feeding 
study  in  mice  conducted  with 
pyrithiobac  sodium  at  dietary  levels  of 
0, 10,  50,  500, 1,500  and  7,000  ppm,  the 
NOEL  was  500  ppm  (83.1  and  112  mg/ 
kg/day,  M/F)  and  the  LOEL  was  1,500 
ppm  (263  and  384  mg/kg/day,  M/F) 
b^d  on  increased  liver  wei^t  and 
increased  incidence  of  hepatocellular 
hypertrophy  in  males  and  decreased 
neutrophil  count  in  females.  In  a  90-day 
feeding  study  in  dogs  conducted  with 
pyrithiobac  sodium  at  dietary  levels  of 
0,  50,  5,000,  or  20,000  ppm,  the  NOEL 
was  5,000  ppm  (165  mg/kg/day)  and  the 
LOEL  was  20,000  ppm  (626  mg/kg/day) 
based  on  decreased  red  blood  cell  count, 
hemoglobin,  and  hematocrit  in  females 
and  increased  liver  weight  in  both 
sexes.  In  a  21-day  dermal  study  with 
rats  conducted  with  pyrithiobac  sodium 
at  exposure  levels  of  0,  50,  500,  or  1,200 
mg/kg/day,  the  dermal  irritation  NOEL 
was  500  mg/kg/day  and  the  dermal 
irritation  LOEL  was  1,200  mg/kg/day. 
There  were  no  systemic  effects  observed 
at  this  high  dose;  therefore,  the  systemic 
NOEL  is  considered  to  be  1,200  mg/kg/ 
day. 

5.  Chronic  toxicity.  A  1-year  feeding 
study  in  dogs  conducted  with 
pyrithiobac  sodium  at  dietary  levels  of 
0, 100,  5,000,  and  20,000  ppm  resulted 
in  a  NOEL  of  5,000  ppm  (143  and  166 
mg/kg/day,  M/F)  and  a  LOEL  of  20,000 
ppm  (580  and  647  mg/kg/day,  M/F) 
based  on  decreases  in  body  weight  gain 
and  increased  liver  weight.  A  78-week 
oncogenicity  study  in  mice  was 
conducted  with  pyrithiobac  sodium  at 
dietary  levels  of  0, 10, 150, 1,500  and 
5,000  ppm.  The  systemic  NOEL  is  1,500 
ppm  (217  and  319  mg/kg/day,  M/F)  and 
the  LEL  is  5,000  ppm  (745  and  1,101 
mg/kg/day,  M/F),  based  on  decreased 
b(^y  weight  gain  and  liver  lesions. 
Kidney  effects  were  also  observed  at 
5,000  ppm;  however,  these  were  present 
at  low  incidence  and  were  of  minimal 
severity  and  were  considered  to  be  of 
only  minimal  biological  significance. 
Increased  incidence  of  foci/focus  of 
hepatocellular  alteration  was  observed 
in  males  fed  5,000  ppm  diets.  Increased 
incidences  of  hepatocellular  neoplasms 
(adenomas  or  adenomas  plus 
carcinomas)  were  observed  only  in  150 
and  1,500  ppm  males.  The  incidence  of 
these  liver  tumors  was  not  significantly 
increased  in  the  5,000  ppm  males  or  in 
females  at  any  dose  level;  the  5,000  ppm 
male  tumor  incidence  was  within  the 
historical  control  range.  A  2-year  study 
in  rats  was  conducted  at  dietary 
nvritliinhaf'  crtHiiiTn  levels  of  0,  5,  25, 
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1,500  or  5,000  ppm  for  males  and  0,  5, 

25,  5,000  or  15,000  ppm  for  females. 

The  NOEL  for  systemic  effects  was 
1,500  ppm  (58.7  mg/kg/day)  for  males 
and  5,000  ppm  (278  mg/k^day)  for 
females.  The  LEL  was  5,000  ppm  (200 
mg/kg/day  for  males)/15,000  ppm  (918 
mg/kg/day)  for  females.  The  LEL  was 
based  on  the  following:  decreased  body 
weight,  body  weight  gain  and  food 
efficiency  (for  females);  mild  changes  in 
hematology  and  urinalysis,  clinical 
signs  indicative  of  urinary  tract 
dysfunction  (both  sexes);  increased 
incidence  of  focal  cystic  degereration  in 
the  liver  and  increased  rate  of  hepatic 
peroxisome  beta-oxidation  (males);  and 
an  increased  incidence  of  inflammatory 
and  degenerative  microscopic  lesions  in 
the  kidney  (females).  There  was 
evidence  of  oncogenicity  based  on  an 
increased  trend  for  kidney  tubular 
combined  adenoma/  carcinoma  in  male 
rats  and  an  increased  trend  for  kidney 
tubular  adenomas  in  female  rats. 
Although  the  incidences  were  low,  they 
were  statistically  significant.  The 
highest  dose  level  tested  in  male  rats 
(5,000  ppm)  was  considered  adequate 
for  assessment  of  oncogenic  potential, 
that  in  female  rats  (15,000  ppm) 
exceeded  the  Maximum  Tolerated  Dose 
(MTD). 

6.  Carcinogenicity.  In  consideration  of 
PP  4F4391  the  HED  Carcinogenicity 
Peer  Review  Committee  has  previously 
concluded  that  the  available  data 
provide  limited  evidence  of  the 
ceurcinogenicity  of  pyrithiobac  sodium 
in  mice  and  rats  and  has  classified 
pryithiobac  sodium  as  a  Group  C 
(possible  human  carcinogen  with 
limited  evidence  of  carcinogenicity  in 
animals)  in  accordance  with  Agency 
guidelines  published  in  the  Federal 
Register  in  1986  (51  FR  33992, 
September  24, 1986)  and  recommend 
that  for  the  purpose  of  risk 
characterization  a  low-dose 
extrapolation  model  should  be  applied 
to  the  experimental  animal  tumor  data 
for  quantification  for  human  risk  (Ql*). 
This  decision  was  based  on  liver 
adenomas,  carcinomas  and  combined 
adenoma/carcinomas  in  the  male  mouse 
and  kidney  tubular  adenomas, 
carcinomas  and  combined  adenoma/ 
carcinomas  in  the  male  rat.  The  unit 
risk,  Ql*  (mg/kg/day )-l,  of  pyrithiobac 
sodium  is  1.05  x  10-3  (mg/kg/ day)-l  in 
human  equivalents  based  on  male 
kidney  tumors. 

7.  Animal  metabolism.  Disposition 
and  metabolism  of  pyrithiobac  sodiiun 
were  tested  in  male  and  female  rats 
using  two  radiolabeled  forms  of 
pyrithiobac  sodimn.  Either  phenyl- 
labeled  or  pryimidine-labeled 
compoundis  were  administered  orally  at 


5  or  250  mg/kg.  In  addition,  i.v. 
administration  was  evaluated  at  5  mg/ 
kg.  Essentially  all  of  the  dose  was 
excreted  in  the  vuine  and  feces,  with 
greater  than  90%  being  excreted  within 
48  hoius.  No  label  was  detected  in  the 
expired  air.  Only  minute  quantities  of 
ra^oactivity  (at  or  near  the  limit  of 
detection)  were  detected  in  the  major 
organs  of  metabolism  and  excretion. 

This  study  indicates  that  pyrithiobac 
sodium  has  low  toxicity  and  does  not 
accumulate  within  the  body.  The  major 
compound  eliminated  in  iirine  and  feces 
was  O-DPS  (desmethyl  metabolite), 
formed  by  demethylation  of  the 
pyrimidine  ring,  lliere  was  evidence 
that  conjugation  with  glucvironic  acid 
and  5-hydxoxylation  of  the  pyrimidine 
ring  of  pyrithiobac  sodium  were 
additional  minor  routes  of  metabolism 
in  the  rat. 

8.  Metabolite  toxicology.  There  is  no 
evidence  that  the  metaboUtes  of 
pyrithiobac  sodium  as  identified  in 
either  the  plant  metabolism,  confined 
crop  rotation,  or  animal  metabolism 
studies  are  of  any  toxicological 
significance. 

9.  Neurotoxicity.  A  90-day  rat 
neurotoxicity  screen  battery  conducted 
with  pyrithiobac  sodium  resulted  in  a 
systemic  NOEL  of  7,000  ppm  (466  and 
588  mg/kg/day,  M/F)  and  a  systemic 
LOEL  of  20,000  ppm  (1,376  and  1,609 
mg/kg/day,  M/F)  based  on  reduced  body 
weight  gain  and  food  efficiency  and 
increased  liver  weight.  Slight  reductions 
in  hind-leg  grip  strength  and  slightly 
increased  foot  splay  in  males  were 
observed  in  20,000  ppm  males. 

However,  because  these  were  of  small 
magnitude,  lacked  statistical 
significance  and  corresponding 
histopathology,  pyrithiobac  sodimn  was 
not  consider^  a  neurotoxin.  The  NOEL 
for  neurotoxicity  was  20,000  ppm 
[highest  dose  tested  (HDT)]. 

10.  Endocrine  effects.  No  special 
studies  investigating  potential 
estrogenic  or  offier  endocrine  effects  of 
pyrithiobac  sodium  have  been 
conducted.  However,  the  standard 
battery  of  required  toxicology  studies 
has  bmn  completed  and  found 
acceptable.  These  include  an  evaluation 
of  the  potential  effects  on  reproduction 
and  development,  and  an  evaluation  of 
the  pathology  of  the  endocrine  organs 
following  repeated  or  long-term 
exposure  to  doses  that  far  exceed  likely 
human  exposures.  Based  on  these 
studies  there  is  no  evidence  to  suggest 
that  pyrithiobac  sodium  has  an  adverse 
effect  on  the  endocrine  system. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  For 
purposes  of  assessing  the  potential 


dietary  exposure  under  this  tolerance, 
an  estimate  of  aggregate  exposure  is 
made  using  the  tolerance  on  cottonseed 
at  0.02  ppm.  The  potential  exposure  is 
obtained  by  multiplying  the  tolerance 
level  residues  by  the  consmnption  data 
which  estimates  the  amount  of 
cottonseed  products  translated  as 
cottonseed  meal  and  cottonseed  oil 
eaten  by  various  population  subgroups. 
Cottonseed  is  fed  to  animals,  thus 
exposure  of  humans  to  residues  of 
cottonseed  might  result  if  such  residues 
are  transferred  to  meat,  milk,  poultry,  or 
eggs.  However,  in  consideration  of  PP 
4F4391  GETS  has  previously  concluded 
that  secondary  residues  in  meat,  milk, 
poultry  and  eggs  are  not  expected  fiom 
the  use  of  cottonseed  (imdelinted)  as  an 
animal  feed.  There  are  no  other 
established  tolerances  or  registered  uses 
for  pyrithiobac  sodimn  in  the  United 
States.  Based  on  a  NOEL  of  58.7  mg/kg/ 
day,  from  the  chronic  rat  toxicity  study 
and  a  himdredfold  safety  factor,  the 
reference  dose  (RfD)  is  0.58  mg/kg/day. 
Assuming  residues  at  tolerance  levels 
and  that  100%  of  the  crop  is  being 
treated,  a  theoretical  maximum  residue 
contribution  (TMRC)  of  <0.000001  mg/ 
kg/day  is  calculated.  With  the  above 
assumptions  which  clearly  overestimate 
potential  human  exposure  and  are  a 
most  conservative  assessment  of  risk, 
dietary  (food)  exposure  to  pyrithiobac 
sodium  will  utilize  significantly  less 
than  1%  of  the  RfD  for  the  overall  US 
population.  For  the  most  highly  exposed 
subgroup,  children  aged  1  to  6  years,  the 
TMRC  is  0.000001  mg/kg/day,  which  is 
still  less  than  1%  of  ffie  RfD.  The  unit 
risk,  Ql*  (mg/kg/day)-l,  of  pyrithiobac 
sodium  is  1.05  x  10-^  (mg/l^day)-l  in 
hiuntm  equivalents  based  on  male 
kidney  tumors.  Based  on  this  upper 
boimd  potency  factor  (Ql*),  a  70-year 
life-span,  and  the  assumption  that  100% 
of  the  crop  is  treated  with  pyrithiobac 
sodimn,  the  upper-bound  limit  of  a 
dietary  carcinogenic  risk  is  calculated  in 
the  range  of  1  incidence  in  a  billion  (1.0 
X  10-9). 

ii.  Drinking  water.  Other  potential 
dietary  sources  of  exposure  of  the 
general  population  to  pesticides  are 
residues  in  drinking  water.  There  is  no 
Maximum  Contaminant  Level 
established  for  residues  of  pyrithiobac 
sodium.  The  petitioner  has  reported  to 
the  Environmental  Fate  and 
Groundwater  Branch  of  EPA  (EFGWB) 
the  interim  results  of  a  prospective 
groundwater  monitoring  study 
conducted  at  a  highly  vulnerable  site.  In 
consideration  of  this  information  in 
support  of  PP  4F4391  EFGWB  has 
previously  concluded  by  preliminary 
evaluation,  that  pyrithiobac  sodium  may 
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not  be  stable  enough  to  leach  to 
groundwater  at  most  use  sites,  even  in 
sandy  soils.  All  other  environmental 
fate  data  requirements  for  pyrithiobac 
sodivun  have  been  satisfied  and  based 
on  these  studies  and  the  conditions  of 
use,  the  potential  for  finding  pyrithiobac 
sodium  residues  in  drinking  water  is 
minimal. 

2.  Non-dietary  exposure.  Pyrithiobac 
sodium  is  not  registered  for  any  use 
which  could  result  in  non-occupational, 
non-dietary  exposure  to  the  general 
population. 

D.  Cumulative  Effects 

Pyrithiobac  sodium  is  based  on  a  new 
chemical  class;  there  are  no  known 
registered  herbicides  with  similar 
structure.  Therefore,  EPA  should 
consider  only  the  potential  risks  of 
pyrithiobac  sodium  in  its  exposure 
assessment.  The  herbicidal  activity  of 
pyrithiobac  sodium  is  due  to  the 
inhibition  of  acetolactate  synthase 
(ALS),  an  enzyme  only  found  in  plants. 
ALS  is  part  of  the  biosynthetic  pathway 
leading  to  the  formation  of  branched 
chain  amino  acids.  Animals  lack  ALS 
and  this  biosynthetic  pathway.  This  lack 
of  ALS  contributes  to  the  low  toxicity  of 
pyrithiobac  sodium  in  animals.  There  is 
no  evidence  to  indicate  or  suggest  that 
pyrithiobac  sodium  has  any  toxic  effects 
on  mammals  that  would  be  cumulative 
with  those  of  any  other  chemical. 

E.  Safety  Determination 

1.  U.S.  population.  Based  on  a 
complete  and  refiable  toxicity  database, 
the  ^A  has  adopted  an  RfD  value  of 
0.58  mg/kg/day  using  the  NOEL  of  58.7 
mg/kg/day,  fitim  the  2-year  chronic 
toxicity  study  in  rats  and  a  hundredfold 
safety  factor.  Using  crop  tolerance  levels 
and  assuming  100%  of  the  crop  being 
treated  a  Theoretical  Maximum  Residue 
Contribution  (TMRC)  was  calculated  for 
the  overall  US  population  and  22 
population  sufa^oups.  This  analysis 
concluded  that  aggregate  exposure  to 
pyrithiobac  sodium  will  utilize 
significantly  less  that  1  percent  of  the 
RfD  for  either  the  entire  U.S.  population 
or  any  subgroup  population.  The  TMRC 
for  the  most  highly  exposed  subgroup 
identified  as  dhdlchen  aged  1  thru  6 
years  was  0.000001  mg^g/day.  EPA 
generally  has  no  concern  for  exposure 
below  100  percent  of  the  RfD  b^ause 
the  RfD  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposure 
over  a  lifetime  will  not  pose  appreciable 
risk  to  human  health.  Thus,  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
pyrithiobac  sodium  residues.  The  unit 
risk,  Ql*  (mg/kg/day)-l,  of  pyrithiobac 
sodiiun  is  1.05  x  10-^  (mg/l^/day)-!  in 


human  equivalents  based  on  male 
kidney  tumors.  Based  on  this  upper 
boimd  potency  factor  (Ql*)  and 
assuming  a  70  year  lifetime  exposure  an 
upper-bound  limit  of  a  dietary 
carcinogenic  risk  is  calculated  in  the 
range  of  1  incidence  in  a  billion  (1.0  x 
10-^).  This  indicates  a  negligible  cancer 
risk. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
pyrithiobac  sodium,  data  fi'om  the 
previously  discussed  developmental 
and  reproduction  toxicity  studies  were 
considered.  Developmental  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  fi-om 
pesticide  exposure  during  pre-natal 
development.  Reproduction  studies 
provide  information  relating  to 
reproductive  emd  other  effects  on  adults 
and  offspring  from  pre-natal  and  post¬ 
natal  exposure  to  the  pesticide.  Based 
on  the  weight  of  these  data,  pyrithiobac 
sodium  was  not  a  reproductive  toxicant. 
Maternal  and  developmental  effects 
(NOEL’S,  LOEL’s)  were  comparable 
indicating  no  increase  in  susceptibility 
of  developing  organisms.  No  evidence  of 
endocrine  effects  were  noted  in  any 
study.  FFDCA  section  408  provides  that 
EPA  may  apply  em  additional  safety 
factor  for  infants  and  children  in  the 
case  of  threshold  effects  to  accoimt  for 
pre  and  post-natal  toxicity  and  the 
completeness  of  the  database.  Based  on 
current  toxicological  data  requirements, 
the  database  for  pyrithiobac  sodium 
relative  to  pre-  and  post-natal  effects  for 
children  is  complete.  The  NOEL  of  58.7 
mg/kg/day  fitjm  the  2-year  rat  study 
with  pyrithiobac  sodium,  which  was 
used  to  calculate  the  RfD,  is  lower  than 
any  of  the  NOEL’s  defined  in  the 
developmental  and  reproductive 
toxicity  studies  with  pyrithiobac 
sodium.  When  the  weight  of  these  facts 
is  considered  an  additional  safety  factor 
is  not  warranted  for  developmental 
effects.  As  stated  above,  aggregate 
exposure  assessments  utilized 
significantly  less  than  1%  of  the  RfD  for 
either  the  entire  U.S.  population  or  any 
of  22  population  sub^oups  including 
infants  and  children.  Therefore,  it  may 
be  concluded  that  there  is  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  finm  aggregate 
exposure  to  pyrithiobac  sodiiun 
residues. 

F.  International  Tolerances 

There  are  no  estabUshed  Codex  MRLs 
for  pyrithiobac  sodium  on  cottonseed. 
An  established  Mexican  tolerance  for 
p)nrithiobac  sodium  on  cottonseed  is 
identical  to  the  U.S.  tolerance. 


CompatibiUty  is  not  a  problem  at  this 
time.  (James  Tompkins) 

4.  Zeneca  AG 

PP  5F4588 

EPA  has  received  a  pesticide  petition 
(PP  5F4588)  from  Zeneca  Ag  Pr^ucts, 
1800  Concord  Pike,  P.O.  Box  15458, 
Wilmington,  Delaware  19850-5458, 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug  and  Cosmetic 
Act,  21  U.S.C.  346a(d),  to  amend  40  CFR 
part  180  by  establishing  a  tolerance  for 
combined  residues  of  the  insecticide 
lambda-cyhalothrin  and  its  epimer  in  or 
on  the  raw  agricultiual  commodities 
(RACs)  alfalfa  forage  at  5.0  parts  per 
million  (ppm),  alfdfa  hay  at  6.0  ppm, 
leaf  lettuce  at  2.0  ppm,  head  and  stem 
Brassica  crop  sub^up  at  0.4  ppm, 
aspirated  grain  firactions  at  2.0  ppm  and 
increasing  the  existing  time-limited 
tolerance  for  poultry  fat  to  0.03  ppm. 
The  proptosed  analytical  method  is  gas 
liquid  chromatography  with  an  electron 
captiue  detector. 

Pursuant  to  section  408  (d)  (2)  (A)  (i) 
of  the  FFDCA,  as  amended,  Zeneca  Ag 
Products  has  submitted  the  following 
summary  of  information,  data  and 
arguments  in  support  of  their  pesticide 
petition.  This  summary  was  prepared  by 
Zeneca  and  EPA  has  not  fully  evaluated 
the  merits  of  the  petition.  EPA  edited 
the  summary  to  clarify  that  the 
conclusions  and  arguments  were  the 
petitioner’s  and  not  necessarily  EPA’s. 

A.  Residue  Chemistry 

1.  Plant  Metabolism.  The  metabolism 
of  lambda-cyhalothrin  in  plants  is 
adequately  understood  for  this  use.  Any 
secondary  residues  occruring  in  meat 
and  meat  by-products  will  be  covered 
by  the  existing  tolerances  with  the 
exception  of  the  fat  of  poultry,  which  is 
discussed  vmder  Magnitude  of  Residues. 

2.  Analytical  method.  An  adequate 
analytical  method  (gas  Uquid 
chromatography  with  an  electron 
capture  detector)  is  available  for 
enforcement  purposes. 

3.  Magnitude  of  residues — i.  Alfalfa. 
Sixteen  field  trieds  were  carried  out  on 
edfalfa  forage  and  hay  in  twelve  states 
during  1990  in  the  USA.  The  trials  were 
conducted  in  the  states  of  Arizona, 
CaUfomia,  Iowa,  Idaho,  Kansas, 
Michigan,  Minnesota.  Montana,  , 
Nebraska,  New  York,  South  Dakota,  and 
Wisconsin.  The  number  and 
geographical  distribution  of  the  trials 
agrees  with  the  recommendation  given 
in  the  “EPA  Residue  Chemistry 
Guidance’’  (1994). 

In  these  trials,  the  maximum 
combined  residues  of  lambda- 
cyhalothrin  and  epimer  in  or  on  alfalfa 
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forage  is  5.0  ppm  and  alfalfa  hay  is  6.0 
ppm. 

ii.  Leaf  lettuce.  Eight  field  trials  were 
carried  out  on  leaf  lettuce  in  eight  states 
dviring  1990  in  the  USA.  The  trials  were 
conducted  in  Arizona,  California, 
Colorado,  Florida,  Michigan,  New  York, 
Texas,  and  Washington.  The  number 
and  geographical  distribution  of  the 
trials  agrees  with  the  recommendation 
given  in  the  “EPA  Residue  Chemistry 
Guidance”  (1994). 

In  these  trials,  the  maximiun 
combined  residues  of  lambda- 
cyhalothrin  and  epimer  in  or  on  leaf 
lettuce  is  1.8  ppm. 

iii.  Head  ana  stem  Brassica  crop 
subgroup.  No  additional  residue  crop 
field  data  were  conducted  for  the  head 
and  stem  Brassica  crop  subgroup.  The 
tolerance  request  is  based  on  existing 
data  and  the  existing  time-limited 
tolerances  for  combined  residues  of 
lambda-cyhalothrin  and  epimer  in  or 
the  Brassica  crops,  cabbage,  and 
broccoli  at  0.4  ppm. 

iv.  Aspirated  grain  fractions.  The 
existing  tolerance  for  wheat  grain  dust 
at  2.0  ppm  is  being  revised  to  read 
"aspirated  grain  fractions”  at  the  same 
tolerance  level.  This  change  reflects 
Agency  policy  to  establish  grain  dust 
tolerances  in  terms  of  aspirated  grain 
fractions  which  include  a  mixture  of  all 
aspirated  grains  for  which  the  pesticide 
has  a  tolerance  and  is  established  at  the 
highest  current  tolerance  for  any  grain 
dust. 

V.  Poultry  fat.  Alfalfa  forage,  hay,  meal 
and  silage  are  animal  feed  items  for  beef 
and  dairy  cattle.  Alfalfa  meal  is  a  feed 
item  for  poutry  and  swine.  No  feed 
items  are  involved  with  the  proposed 
uses  on  leaf  lettuce  and  the  head  and 
stem  Brassica  crop  subgroup.  Based  on 
calculated  reahstic  worst  case  secondary 
dietary  burdens  for  animal 
commodities,  the  maximmn  calculated 
residues  expected  for  the  fat  of  poultry 
is  0.0225  ppm  compared  to  the  existing 
tolerance  of  0.01  ppm. 

B.  Toxicological  Profile 

The  following  toxicity  studies  have 
been  conducted  to  support  the  request 
for  a  regulation  for  residues  of  lambda- 
cyhalothrin  in  or  on  rice. 

1.  Acute  toxicity.  Acute  toxicity 
studies  with  the  technical  grade  of  the 
active  ingredient  lambda-cyahothrin; 
oral  LJDso  in  the  rat  of  79  mg/kg  (males) 
and  56  mg/kg  (females),  dermal  LDso  in 
the  rat  of  632  mg/kg  (males)  and  696 
mg/kg  females,  primary  eye  irritation 
study  showed  mild  irritation  and 
primary  dermal  irritation  study  showed 
no  irritation. 

2.  Genotoxicity.  The  following 
genotoxicity  tests  were  all  negative:  a 


gene  mutation  assay  (Ames),  a  mouse 
micronucleus  assay,  an  in-vitro 
cytogenetics  assay,  and  a  gene  mutation 
study  in  mouse  lymphoma  cells. 

3.  Reproductive  and  developmental 
toxicity.  A  3-generation  reproduction 
study  in  rats  fed  diets  containing  0, 10, 
30,  and  100  ppm  with  no  developmental 
toxicity  observed  at  100  ppm,  the 
highest  dose  tested.  The  maternal  NOEL 
(no-observed  effect  level)  and  LOEL 
(lowest  observed  efiect  level)  for  the 
study  are  established  at  30  (1.5  mg/kg/ 
day)  and  100  ppm  (5  mg/kg/day), 
respectively,  based  upon  decreased 
parental  body  weight  gain.  The 
reproductive  NOEL  and  LOEL  are 
established  at  30  (1.5  mg/kg/day)  and 
100  ppm  (5  mg/kg/day),  respectively, 
based  on  decrees^  pup  weight  gain 
during  weaning. 

A  developmental  toxicity  study  in  rats 
given  gavage  doses  of  0,  5, 10,  and  15 
mg/kg/day  with  no  developmental 
toxicity  observed  under  the  conditions 
of  the  study.  The  developmental  NOEL 
is  greater  than  15  mg/kg/day,  the  highest 
dose  tested.  The  maternal  NOEL  and 
LOEL  are  established  at  10  and  15  mg/ 
kg/day,  respectively,  based  on  reduced 
body  wei^t  gain. 

A  developmental  toxicity  study  in 
rabbits  given  gavage  doses  of  0,  3, 10, 
and  30  mg/kg/day  with  no 
developmental  toxicity  observed  imder 
the  conditions  of  the  study.  The 
maternal  NOEL  and  LOEL  are 
established  at  10  and  30  mg/kg/day, 
respectively  based  on  decreased  body 
weight  g€dn.  The  developmental  NOEL 
is  greater  than  30  mg/kg/day,  the  highest 
dose  tested. 

4.  Subchronic  toxicity.  A  90-day 
feeding  study  in  rats  fed  doses  of  0, 10, 
50  and  250  ppm  with  a  NOEL  of  50  ppm 
and  a  LOEL  of  250  ppm  based  on  body 
weight  gain  reduction. 

A  21-day  study  in  rabbits  exposed 
dermally  to  doses  of  0, 10, 100,  and 
1,000  mg/kg/day,  6  hours/day,  5  days/ 
week  with  a  systemic  NOEL  >1,000  mg/ 
kg/kg.  There  were  no  clinical  signs  of 
systemic  toxicity  at  any  dose  level 
tested. 

5.  Chronic  toxicity.  A  12-month 
feeding  study  in  dogs  fed  dose  (by 
capsule)  levels  of  0,  0.1,  0.5,  3.5  mg/kg/ 
day  with  a  NOEL  of  0.1  mg/kg/day.  The 
LOEL  for  this  study  is  estabUshed  at  0.5 
mg/kg/day  based  upon  clinical  signs  of 
neiuotoxicity. 

A  24-month  chronic  feeding/ 
carcinogenicity  study  vrith  rats  fed  diets 
containing  0, 10,  50,  and  250  ppm.  The 
NOEL  was  established  at  50  ppm  and 
LOEL  at  250  ppm  based  on  reduced 
body  weight  gain.  There  were  no 
carcinogenic  effects  observed  imder  the 
conditions  of  the  study. 


A  carcinogenicity  study  in  mice  fed 
dose  levels  of  0,  20, 100,  or  500  ppm  (0, 

3, 15,  or  75  mg/kg/day)  in  the  diet  for 
2  years.'  A  systemic  NOEL  was 
established  at  100  ppm  and  systemic 
LOEL  at  500  ppm  based  on  decreased 
body  weight  gain  in  males  throughout 
the  study  at  500  ppm.  The  Agency  has 
classified  lambda-cyhalothrin  as  a 
Group  D  carcinogen  (not  classifiable  due 
to  an  equivocal  ^ding  in  this  study).  It 
is  Zeneca’s  position  that  no  treatment- 
related  carcinogenic  effects  were 
observed  imder  the  conditions  of  the 
study. 

6.  Animal  metabolism.  Metabofism 
studies  in  rats  demonstrated  that 
distribution  patterns  and  excretion  rates 
in  multiple  oral  dose  studies  are  similar 
to  single-dose  studies.  Accumulation  of 
unchanged  compound  in  fat  upon 
chronic  administration  with  slow 
elimination.  Otherwise,  lambda- 
cyhalothrin  was  rapidly  metabolized 
and  excreted.  The  metabolism  of 
lambda-cyhalothrin  in  livestock  is  also 
adequately  understood  for  the  proposed 
use  on  alfalfa. 

7.  Metabolite  toxicology.  The  Agency 
has  previously  determined  that  the 
metabolites  of  lambda-cyhalothrin  are 
not  of  toxicological  concern  and  need 
not  be  included  in  the  tolerance 
expression.  Given  this  determination,  it 
is  concluded  that  there  is  no  need  to 
discuss  metabolite  toxicity. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i  Food.  For  the 
purposes  of  assessing  the  potential 
dietary  exposure  for  all  existing  and 
pending  tolerances  for  lambda- 
cyhalothrin,  Zeneca  has  utilized 
available  information  on  anticipated 
residues  and  percent  crop  treated.  For 
all  existing  and  pending  tolerances  the 
Anticipate  Residue  Contribution  (ARC) 
is  estimated  at  0.000310  mg/kg/bwt/day. 

ii.  Drinking  water.  Laboratory  and 
field  data  have  demonstrated  that 
lambda-cyhalothrin  and  its  degradates 
are  immobile  in  soil  and  will  not  leach 
into  groundwater.  Other  data  show  that 
lambda-cyhalothrin  is  virtually 
insoluble  in  water  and  extremely 
lipophilic.  As  a  result,  residues  reaching 
surface  waters  frt>m  field  runoff  will 
quickly  adsorb  to  sediment  particles  and 
be  partitioned  from  the  water  column. 
Together  these  data  indicate  that 
residues  are  not  expected  in  drinking 
water. 

2.  Non-dietary  exposure.  Other 
potential  sources  of  exposure  are  from 
non-occupational  sources  such  as 
structural  pest  control  and  ornamental 
plant  and  lawn  use  of  lambda- 
cyhalothrin.  Zeneca  has  no  data  upon 
which  to  estimate  exposure  from  these 
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uses.  However,  given  the  extremely  low 
vapor  pressure  of  lambda-cyhalothrin 
(1.5  X  10-’  millimeters  of  Hg)  and  the 
low  use  rates,  it  is  anticipated  that 
inhalation  and  dermal  exposure  from 
these  uses  will  be  insignificant. 

D.  Cumulative  Effects 

At  this  time,  Zeneca  CcUinot  make  a 
determination  based  on  available  and 
reliable  information  that  lambda- 
cyhalothrin  and  other  substances  that 
may  have  a  common  mechanism  of 
toxicity  would  have  cumulative  effects. 
Therefore  for  purposes  of  these 
tolerances  it  is  appropriate  only  to 
consider  the  potential  risks  of  lambda- 
cyhalothrin  in  an  aggregate  exposure 
assessment. 

E.  Safety  Determination 

The  acceptable  Reference  Dose  (RfD) 
based  on  a  NOEL  of  0.1  mg/kg/body 
weight/day  from  the  chronic  dog  study 
and  a  safety  factor  of  100  is  0.001  mg/ 
kg/body  weight/day.  A  chronic  dietary 
exposure/risk  assessment  has  been 
performed  for  lambda-cyhalothrin  using 
the  above  RfD.  Available  information  on 
anticipated  residues  and  percent  crop 
treated  was  incorporated  into  the 
analysis  to  estimate  the  Anticipated 
Residue  Contribution  (ARC)  for  all 
existing  and  the  proposed  tolerances. 
The  ARC  is  generally  considered  a  more 
realistic  estimate  than  an  estimate  based 
on  tolerance  level  residues. 

1.  US  population.  The  ARC  firom 
established  tolerances  and  the  current 
and  pending  actions  are  estimated  to  be 
0.000310  mg/kg/bwt/day  and  utilize 


31.04  per  cent  of  the  RfD  for  the  U.S. 
population. 

2.  Infants  and  children.  The  ARC  for 
children,  aged  1  to  6  years  old,  and 
nonnursing  infants  (subgroups  most 
highly  exposed)  utilizes  60  and  67%  of 
the  RfD,  respectively.  Generally 
speaking,  the  Agency  has  no  cause  for 
concern  if  anticipated  residues 
contribution  for  all  published  and 
proposed  tolerances  is  less  than  the  RfD. 

F.  International  Tolerances 

There  are  no  Codex  maximum  residue 
levels  [MRL]  established  for  residues  of 
lambda-cyhalothrin  in  or  on  alfalfa  hay, 
forage,  leaf  lettuce,  or  Brassica  crop 
subgroup.  (George  LaRocca) 

[FR  Doc.  97-18256  Filed  7-10-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(PF-741;  FRL-5723-11 

Notice  of  Filing  of  Pesticide  Petitions 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  the 
docket  control  number  PF-741,  must  be 
received  on  or  before  August  11, 1997. 


ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7505C),  Office  of 
Pesticides  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person  bring 
comments  to:  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  imder  . 
“SUPPLEMENTARY  INFORMATION.” 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
“Confidential  Business  Information” 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  fi^m  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

product  manager  listed  in  the  table 
below: 


Product  Manager 

Office  location/telephone  number 

Address 

George  LaRocca  (PM 

Rm.  204,  CM  #2,  703-305-6100,  e-mail;.@epamail.epa.gov. 

1921  Jefferson  Davis  Hwy,  Ar- 

13). 

lington,  VA 

Mary  Waller  (PM  21)  . 

Rm.  265,  CM  #2,  703-308-9354,  e-mail:waller.mary@epamail.epa.gov. 

Do. 

Cynthia  Giles-Parker 
(PM  22). 

Rm.  229,  CM  #2,  703-305-5540,  e-mail:  giles-parker.cynthia@epamail.epa.gov. 

Do. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  raw  food  commodities  under 
section  408  of  the  Federal  Food,  Drug, 
and  Comestic  Act  (FFDCA),  21  U.S.C. 
346a.  EPA  has  determined  that  these 
petitions  contain  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2);  however,  EPA  has  not 
fully  evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 


The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  of  filing 
under  docket  control  number  PF-741 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
“ADDRESSES”. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epainail.epa.gov 


Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Conunent  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  PF-741  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Authority:  21  U.S.C.  346a. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Food 
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additives.  Feed  additives.  Pesticides  and 
pests,  Reporting  and  recordkeeping 
requirements. 

Dated;  July  2, 1997. 

Peter  Caulkins, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Summaries  of  Petitions 

Below  petitioner  summaries  of  the 
pesticide  petitions  are  printed  as 
required  by  section  408(d)(3)  of  the 
FFOCA.  The  stimmaries  of  the  petitions 
were  prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  pubhshing  the  petiticm 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
annoimces  the  availabiUty  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  ISK  Biosciences  Corporation 
PP6F4611 

EPA  has  received  a  pesticide  petition 
(PP  6F4611,  (dated  6/25/95)  from  ISK 
Biosciences  Corporation  (“ISK"),  5966 
Heisley  Road,  P.O.  Box  8000,  Mentor, 
Ohio  44061-8000  proposing  pursuant  to 
section  408(d)  of  the  Feder^  Food,  Drug 
and  Cosmetic  Act,  21  U.S.C.  section 
346a(d),  to  amend  40  CFR  part  180.275 
by  estabhshing  tolerances  for  residues  of 
4-hydroxy-2,5 ,6- 

trichloroisophthalonitrile  (SDS-3701),  a 
metabohte  of  the  fungicide 
chlorothalonil,  in/on  raw  agricultural 
meat  and  milk  commodities  as  follows: 


Commodity 

Parts 
per  mil¬ 
lion 

Cattle,  fat . 

0.1 

Cattle,  kidney . 

0.5 

Cattle,  meat . 

0.03 

Cattle,  mbyp  (except  kidney) . 

0.05 

Goats,  fat . 

0.1 

Goats,  kidney . 

0.5 

Goats,  meat . 

0.03 

Goats,  mbyp  (except  kidney)  . 

0.05 

Hogs,  fat . 

0.1 

Hogs,  kidney . 

0.5 

Hogs,  meat . 

0.03 

Hogs,  mbyp  (except  kidney) . 

0.05 

Horses,  fat . 

0.1 

Horses,  kidney . 

0.5 

Horses,  meat . 

0.03 

Horses,  mbyp  (except  kidney) . 

0.05 

Milk  . 

0.1 

Sheep,  fat . 

0.1 

Sheep,  kidney . 

0.5 

Sheep,  meat . 

0.03 

Parts 

Commodity 

per  mil¬ 
lion 

Sheep,  mbyp  (except  kidney) . 

0.05 

A.  Residue  Chemistry 

1.  Plant/Animal  metabolism.  The 
nature  of  the  residue  of  chlorothalonil 
in  plants  and  animals,  including 
ruminants,  is  adequately  imderstood. 
Chlorothalonil  is  not  systemic  in  plants. 
Chlorothalonil  is  rapidly  metabolized  in 
the  ruminant  and  is  not  transferred  in 
animals  to  meat  and  milk  through 
dietary  consumption  of  feedstuffs  from 
crops  treated  with  chlorothedonil 
products.  Analytical  method 
development  studies  and  storage 
stabihty  studies  with  chloroth^onil 
demonstrated  that  it  is  not  stable  in 
meat  or  milk.  Studies  have  determined 
that  the  chlorothalonil  metabolite,  4- 
hydroxy-2,5,6- 

trichloroisophthalonitrile,  may  be 
present  in  meat  and  milk  from  dietary 
intake  of  animal  feed  items  from 
chlorothalonil  treated  crops.  The 
metabolite,  4-hydroxy-2,5,6- 
trichloroisophthalonitrile,  is  stable  in 
meat  and  milk. 

2.  Analytical  method.  The  analytical 
method  (electron  captiue  gas 
chromatography)  is  adequate  for 
analysis  of  4-hydroxy-2,5,6- 
trichloroisophthalo-nitrile  in  meat  and 
milk  and  has  been  submitted  to  the 
Agency  for  inclusion  in  PAM  Vol.  11. 

The  method  has  undergone  a  successful 
method  vahdation  by  an  independent 
laboratory. 

3.  Magnitude  of  the  residues.  Residue 
studies  and  metabohsm  studies  have 
shown  that  residues  of  chlorothalonil 
per  se  are  not  expected  to  transfer  from 
f^eed  items  to  meat/milk  but  residues  of 
4-hydroxy-2,5,6- 

trichloroisophthalonitrile  could  occur  in 
these  commodities  both  from  direct 
transfer  of  residues  of  the  metabolite 
found  on  feedstufrs  in  the  diet  and  from 
a  low  percentage  conversion  of 
chlorothalonil  to  the  metabolite  in  the 
animal.  Due  to  the  instability  of 
chlorothalonil  per  se  in  meat  and  milk 
tissues,  residues  would  not  be  expected 
to  occur  even  from  misuse  of 
chlorothalonil.  The  chlorothalonil 
related  residue  foimd  in  meat  and  milk 
is  4-hydroxy-2,5,6- 
trichloroisophthalonitrile.  The 
submitted  lactating  dairy  cow  feeding 
study  is  adequate  to  determine 
appropriate  tolerance  levels  in  meat  and 
milk.  Anedytical  results  are  supported 
by  frozen  storage  stabihty  data.  No 


significant  losses  of  4-hydroxy-2,5,6- 
trichloroisophthalonitrile  occurred 
during  frozen  storage  of  spiked 
analytical  samples.  Studies  have  shown 
that  4-hydroxy-2,5,6- 
trichloroisophthalonitrile  does  not 
persist  long  in  animals  and  that  it  does 
not  bioaccmnulate  in  animal  tissues. 

The  proposed  tolerances  are  adequate 
to  cover  residues  of  4-hydroxy-2,5,6- 
trichloroisophthalonitrile  that  mig^t 
occur  in  meat  and  milk  as  a  result  of 
%chlorothalonil  uses  on  presently- 
registered  crops  that  may  involve 
animal  feed  items. 

B.  Toxicological  Profile 

The  following  studies  on  file  with  the 
Agency  support  this  petition. 

1.  Acute  toxicity.  Acute  toxicity 
studies  include  an  acute  oral  rat  study 
on  technical  chlorothalonil  with  an  LDso 
>10,000  mg/kg,  an  acute  dermal  toxicity 
study  in  the  rabbit  with  an  LDjo  >20,000 
mg/kg,  a  four-hour  inhalation  study 
with  finely  ground  technical 
chlorothalonil  resulting  in  a  4-hour  LCso 
of  0.092  mg/L  (actual  airborne 
concentration),  a  primary  eye  irritation 
study  with  irreversible  eye  effects  in  the 
rabbit  at  21  days,  a  primary  dermal 
irritation  study  showing  technical 
chlorothalonil  is  not  a  dermal  irritant, 
and  a  dermal  sensitization  study 
showing  technical  chlorothalonil  is  not 
a  skin  sensitizer. 

Acute  oral  toxicity  studies  with  the  4- 
hydroxy  metabolite,  indicate  the  oral 
LDsos  in  male  and  female  rats  were  332 
and  242  mg/l^  respectively. 

2.  Genotoxicity.  The  mutagenic 
potential  of  chlorothalonil  has  been 
evaluated  in  a  large  number  of  studies 
covering  a  variety  of  endpoints.  The 
overall  conclusion  is  that  chlorothalonil 
is  not  mutagenic. 

Mutagenicity  studies  with 
chlorothalonil  include  gene  mutation 
assays  in  bacterial  and  mammalian 
cells;  in  vitro  and  in  vivo  chromosomal 
aberration  assays;  DNA  repair  assays  in 
bacterial  systems;  and  cell 
transformation  assays.  All  were  negative 
with  the  following  two  exceptions: 

a.  Chlorothalonil  was  positive  in  an  in 
vitro  chromosomal  aberration  assay  in 
(Chinese  Hamster  Ovary  (CHO)  cells 
without  metabolic  activation  but  was 
negative  with  metabolic  activation. 

o.  In  vivo  chromosomal  aberration 
studies  in  rats  and  mice  were  negative 
and  one  study  in  the  Chinese  hamster 
was  equivocal.  The  results  of  this  study 
could  not  be  confirmed  in  a  subsequent 
study  at  higher  doses.  The  conclusion 
was  that  chlorothalonil  does  not  cause 
chromosome  aberrations  in  bone 
marrow  cells  of  the  Chinese  hamster.  It 
can  be  concluded  that  chlorothalonil 
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does  not  have  clastogenic  potential  in 
intact  mammalian  systems. 

In  bacterial  DNA  repair  tests, 
chlorothalonil  was  negative  in  Bascillus 
subtilis,  but  was  positive  in  Salmonella 
typhimurium.  In  an  in  vivo  DNA 
binding  study  in  rats  with  14C- 
chlorothalonil,  there  was  no  covalent 
binding  of  the  radiolabel  to  the  DNA  of 
the  kic^ey,  the  target  organ  for 
chlorothalonil  toxicity  in  rodents. 

c.  The  mutagenic  potential  of  the  4- 
hydroxy  metabolite  has  also  been 
evaluated  for  a  variety  of  endpoints  and 
it  is  concluded  that  it  is  not  mutagenic. 
The  4-hydroxy  metabolite  has  been 
tested  in  gene  mutations  assays  in 
bacterial  and  mammalian  cells;  in  vivo 
and  in  vitro  chromosome  aberration 
studies;  a  DNA  repair  assay  in  the 
Salmonella  typhimurium-,  and  a  cell 
transformation  assay. 

The  4-hydroxy  metabolite  was 
positive  in  only  one  assay,  an  in  vitro 
chromosome  aberration  assay  in  CHO 
cells.  In  vivo,  the  4-hydroxy  metabolite 
was  negative  in  a  bone  marrow 
chromosome  aberration  study  in 
Chinese  hamsters.  Dominant  lethal 
studies  in  rats  and  mice  were  clearly 
negative  in  rats  and  equivocal  in  mice. 
Because  it  was  negative  in  vivo  in 
studies  to  test  for  chromosome  damage, 
it  can  be  concluded  that  the  4-hydroxy 
metabohte  does  not  have  clastogenic 
potential  in  intact  mammalian  systems 
3.  Developmental  and  reproductive 
toxicity,  a.  A  developmental  toxicity 
study  with  rats  given  gavage  doses  of  0, 
25, 100,  and  400  mg/kg  body  weight/day 
of  chlorothalonil  from  days  6  through  15 
of  gestation  resulted  in  a  no  observed 
effect  level  (NOEL)  for  maternal  toxicity 
of  100  mg/kg/ day  based  on  increased 
mortality,  reduced  body  weight,  and  a 
slight  increase  in  early  resorptions  at  the 
hipest  dose.  There  were  no 
developmental  effects  observed  at  any 
dose  in  this  study. 

b.  A  developmental  toxicity  study  in 
rabbits  given  gavage  doses  of  0,  5, 10,  or 
20  mg/kg/day  of  chlorothalonil  on  days 
7  through  19  of  gestation  resulted  in  a 
maternal  NOEL  of  10  mg/kg/day.  Effects 
observed  in  the  dams  in  the  hi^-dose 
group  were  decreased  body  weight  gain 
and  reduced  food  consumption.  There 
were  no  developmental  effects  observed 
in  this  study. 

c.  A  two-generation  reproduction 
study  in  rats  fed  diets  containing  0,  500, 
1,500  and  3,000  ppm  of  chlorothalonil 
resulted  in  a  reproductive  NOEL  of 
1,500  ppm  (equivalent  to  115  mg/kg/ 
day)  based  on  lower  neonatal  body 
weights  by  day  21. 

There  were  no  effects  seen  on  any 
reproductive  parameter  at  any  dose 
level  in  this  study. 


d.  A  developmental  toxicity  study  in 
rabbits  receiving  gavage  doses  of  0, 1, 

2.5  or  5  mg/kg/day  of  the  4-hydroxy 
metabolite  on  days  6  through  18  of 
gestation  resulted  in  a  maternal  NOEL  of 

2.5  mg/kg/day.  Effects  observed  in  the 
dams  in  the  hlgh-dose  group  were  an 
increase  in  the  number  of  females  with 
dead  or  resorbed  fetuses  and  in  the 
number  of  aborted  fetuses.  There  were 
no  developmental  effects  observed  in 
this  study. 

e.  A  three-generation  reproduction 
study  in  rats  fed  diets  containing  0, 10, 

60  and  125  ppm  of  the  4-hydroxy 
metabolite,  resulted  in  a  NOEL  of  10 
ppm  (equivalent  to  0.5  mg/kg/day) 
based  on  lower  neonatal  body  weights 
on  days  14  and  21  of  lactation.  The 
reduction  of  pup  growth  at  the  two 
highest  dose  levels  dmring  the  later  part 
of  the  gestation  period  can  be  attributed 
to  the  direct  ingestion  of  the  adult  diet 
by  the  pups  which  resulted  in 
inordinately  high  doses  (per  kg  of  body 
weight)  of  ^e  test  material  for  the  pups 
as  compeured  to  the  adults.  There  were 
no  effects  seen  on  any  reproductive 
parameter  at  any  dose  level  in  this 
study.  The  reproductive  NOEL  was  the 
highest  dose  tested. 

/.  A  one  generation  reproduction 
study  in  rats  was  conducted  to  further 
define  the  NOEL  for  the  reduction  in 
pup  growth  observed  during  lactation  in 
the  three  generation  reproduction  study 
with  the  4-hydroxy  metabolite.  Dietary 
levels  of  0, 10,  .20,  30,  60  and  120  ppm 
of  the  4-hydroxy  metabolite  were  fed  to 
rats.  Two  litters,  Fla  emd  Fib  were 
evaluated.  The  NOEL  in  this  study  was 
determined  to  be  30  ppm  (equivalent  to 

1.5  mg/kg/day). 

4.  Subchronic  toxicity,  a.  A 
subchronic  toxicity  study  (90-days)  was 
conducted  in  rats  with  chlorothalonil  at 
doses  of  0, 1.5,  3.0, 10  and  40  mg/kg 
bwt.  Treatment-related  hyperplasia  and 
hyperkeratosis  of  the  forestomach  were 
observed  at  the  two  highest  dose  levels. 
Although  the  initial  histopathological 
evaluation  did  not  demonstrate  any 
nephrotoxicity,  a  subsequent  evaluation 
observed  a  treatment-related  increase  in 
hyperplasia  of  the  proximal  tubule 
epithelium  at  40  mg/kg  bwt.  in  the  male 
rats  but  not  in  the  females.  The  no  effect 
level  for  renal  histopathology  was  10 
mg/kg  hwt.  in  males  and  40  mg/kg  bwt. 
in  females. 

b.  A  90-day  oral  toxicity  study  was 
conducted  in  dogs  with  dose  levels  of 
technical  chlorothalonil  of  15, 150  and 
750  mg/kg  bwt. /day.  The  two  highest 
dosages  resulted  in  lower  body  weight 
gain  in  male  dogs.  The  NOAEL  was  15 
mg/kg/day.  There  were  no  macroscopic 
or  microscopic  tissue  alterations  related 


to  chlorothalonil  and  there  were  no 
signs  of  renal  toxicity. 

c.  A  subchronic  toxicity  study  (60- 
days)  was  conducted  in  rats  with  the  4- 
hydroxy  metabolite  at  doses  of  0, 10,  20, 
40,  75, 125,  250,  500,  and  750  mg/kg 
bwt.  The  NOEL  was  determined  to  be  20 
mg/kg/day.  Treatment-related  effects 
observed  at  higher  doses  included 
changes  in  hematopoietic  and  clinical 
chemistry  parameters,  mild 
hemosiderosis,  toxic  hepatitis,  emd 
microscopic  degeneration  in  several 
organs. 

d.  Two  21-day  dermal  toxicity  studies 
have  been  conducted  with  technical 
chlorothalonil.  In  the  initial  study  doses 
of  50,  2.5  and  0.1  mg/kg  bwt./day  were 
administered  to  rabbits.  The  NOEL  for 
systemic  effects  was  greater  than  50  mg/ 
kg  bwt./day  and  the  NOEL  for  dermal 
irritation  was  0.1  mg/kg  bwt./day. 

e.  A  subsequent  21-day  dermal  study 
was  conducted  in  male  rats,  to 
specifically  evaluate  the  potential  for 
nephrotoxicity  in  this  laboratory  species 
following  dermal  dosing.  In  this  study 
the  doses  were  60, 100,  250  and  600  mg/ 
kg  hwt./day.  The  NOEL  for 
nephrotoxicity  was  greater  than  600  mg/ 
kg  bwt./day. 

5.  Estrogenic  effects.  Based  upon  all  of 
the  chronic  toxicity,  teratogenicity, 
mutagenicity  and  reproductive  studies 
conducted  with  chlorothalonil  and  its 
metabolites,  including  the  4-hydroxy 
metabolite,  there  were  no  results  which 
indicate  any  potential  to  cause 
estrogenic  effects,  or  endocrine 
disruption.  These  effects  would  have 
manifested  themselves  in  these  studies 
as  reproductive  or  teratogenic  effects,  or 
by  producing  histopathological  changes 
in  estrogen  sensitive  tissues  such  as  the 
uterus,  mammary  glands  or  the  testes. 
Thus,  it  can  be  concluded  based  upon 
the  in  vivo  studies,  that  chlorothalonil 
does  not  cause  estrogenic  effects. 

6.  Chronic  toxicity,  a.  A  12-month 
chronic  oral  toxicity  study  in  Beagle 
dogs  was  conducted  with  technical 
chlorothalonil  at  dose  levels  of  15, 150 
and  500  mg/kg/day.  The  NOAEL  was 
150  mg/kg/day  based  on  lower  blood 
albumin  levels  at  the  highest  dose. 
There  was  no  nephrotoxicity  observed 
at  any  dose  in  this  study.  This  study 
replaced  an  old  outdated  study  that  was 
not  conducted  under  current  guidelines 
and  did  not  use  the  ciurent  technical 
material. 

b.  A  chronic  feeding/carcinogenicity 
study  with  Fischer  344  rats  at  dose 
levels  of  0,  40,  80  or  175  mg/kg/day  of 
technical  chlorothalonil  for  116  weeks 
in  males  or  129  weeks  in  females, 
resulted  in  a  statistically  higher 
incidence  of  combined  renal  adenomas 
and  carcinomas.  At  the  high  dose. 
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which  was  above  the  M  l’U,  there  was 
also  a  statistically  significant  higher 
incidence  of  tumors  of  the  forestomach 
in  female  rats. 

c.  In  a  second  chronic  feeding/ 
carcinogenicity  study  with  teclmical 
chlorothalonil  in  Fischer  344  rats, 
designed  to  define  the  NOEL  for  tumors 
and  the  preneoplastic  hyperplasia, 
animals  were  fed  diets  which  resulted 
in  dose  levels  of  0.  2. 4, 15  or  175  mg/ 
kg/day.  The  NOEL  in  this  study,  bas^ 
on  renal  tubular  hyperplasia,  was  a 
nominal  dose  of  2  mg/kg  bwt./day. 
Because  of  the  potential  for 
chlorothalonil  to  bind  to  diet,  the  2  mg/ 
kg  bwt./day  dose,  expressed  as  unbound 
chlorothalonil  is  1.8  mg/kg  bwt./day. 

The  NOEL  for  hyperplasia  and 
hyperkeratosis  of  the  forestomach  was  4 
m^g  bwt./day  or  a  dose  of  3.8  mg/kg 
bwt./day  based  on  imbound 
chlorothalonil. 

d.  A  2-year  carcinogenicity  study, 
conducted  in  CD-I  mice  with  technical 
chlorothalonil  at  dietary  levels  of  0,  750 
and  1,500  or  3,000  ppm  (eqm valent  to 
0, 107,  214  or  428  m^kg/day),  resulted 
in  a  statistically  higher  incidence  of 
squamous  cell  carcinoma  of  the 
forestomach  in  both  sexes,  and  a 
statistically  higher  incidence  of 
combined  ren^  adenoma/carcinoma  in 
only  the  male  mice  receiving  the  low 
dose.  There  were  no  renal  tvunors  in  any 
female  mouse  in  this  study. 

e.  A  2-year  carcinogenicity  study  in 
male  CD-I  mice  for  the  purpose  of 
establishing  the  no  effect  level  for  renal 
and  forestomach  effects  associated  with 
technical  chlorothalonil,  was  conducted 
at  dietary  levels  of  0, 10/15,  40, 175,  or 
750  ppm  (equivalent  to  0, 1.4/2. 1,  5.7, 

25  or  107  mg/kg/day).  The  NOEL  level 
for  renal  effects  was  40  ppm  and  the 
NOEL  for  forestomach  effects  was  15 
ppm.  This  study  did  not  duplicate  the 
results  fi'om  the  previous  study  where  a 
statistically  higher  incidence  of  renal 
tumors,  when  compared  to  controls,  was 
observed  at  750  ppm.  No  tumors  were 
observed  at  this  dose  level  in  this  study. 

/.  A  chronic  feeding/carcinogenicity 
study  vdth  CD  rats  at  doses  of  0,  0.5,  3.0, 
15,  or  30  mg/kg/day  has  been  conducted 
with  the  4-hydroxy  metabolite.  Because 
of  the  severity  of  the  toxicity  observed 
du^g  the  first  six  months  of  the  study, 
the  two  highest  dose  levels  were 
reduced  to  10  and  20  mg/kg/day.  The 
animals  receiving  the  highest  dose  were 
terminated  at  12  months.  There  were  no 
neoplastic  effects  at  any  dose  level  and 
the  NOEL  for  chronic  toxicity  was  3  mg/ 
'  kg/day.  At  the  higher  dose  levels,  the 
treatment  related  effects  included 
microcytic  anemia  with  ein  increased 
number  of  reticulocytes  and 
metarubricytes,  hypocellular  bone 


marrow,  hemosiderin  deposition  in  liver 
and  bone  marrow  and  serum 
biochemistry  changes  and  degenerative 
tissue  changes  related  to  hypoxia. 

g.  A  carcinogenicity  study  in  CD-I 
mice  was  conducted  at  dietary  levels  of 
0,  375,  750  and  1500  ppm  of  the  4- 
hydroxy  metabolite.  The  mean  body 
weights  of  the  high  dose  males  and 
females  were  4-15%  and  5-18%  lower, 
respectively,  when  compared  to 
controls.  Liver  weights  were  also  higher 
at  the  highest  dietary  level.  There  was 
no  increase  in  the  incidence  of  any 
malignant  or  benign  tumor  at  any  dose 
in  this  study. 

In  1987,  me  Office  of  Pesticide 
Programs’  Toxicology  Branch  Peer 
Review  Committee  classified 
chlorothalonil  as  a  B2  (probable  human 
carcinogen),  based  on  evidence  of 
carcinogenicity  in  the  forestomach  and 
kidneys  of  rats  and  mice.  The  Agency 
currently  regulates  chlorothalonil  as  a 
B2  carcinogen  although  ISK  Biosdences 
Corporation  has  provided  a  significant 
amoimt  of  mechanistic  data  indicating 
that  the  tiunors  result  from  a  threshold 
mechanism.  A  potency  factor,  Qi*,  of 
0.00766  (mg/k^day)-l  has  been  used  by 
the  Agency  when  conducting 
mathematical  modeling  to  estimate 
carcinogenic  risk  to  man.  ISK 
Biosciences  Corporation  believes  that 
because  the  nephrotoxicity  seen  in  the 
rat  is  due  to  a  threshold  mechanism,  any 
risk  associated  with  chlorothalonil  can 
be  managed  using  the  margin  of  safety 
(exposure)  approach. 

Numerous  metabolism  and  toxicology 
studies  indicate  that  chlorothalonil  is 
non-genotoxic,  and  produces  a  species 
specific  renal  toxicity  in  the  rat  ^at 
eventually  may  lead  to  tumor  formation 
through  an  epigenetic  mechanism. 
Studies  comparing  metabolism  and 
toxicological  effects  in  dogs  with  those 
in  rats  demonstrate  that  the  renal  effects 
observed  in  the  rat  are  due  to  the 
exposure  of  the  kidney  of  the  rat  to 
significant  levels  of  nephrotoxic  thiol 
metabolites  of  chlorothalonil. 

The  4-hydroxy  metabolite  was  not 
tumorigenic  in  either  the  rat  or  mouse. 
Reference  Dose  (RfD):  The  no  effect 
level  for  chlorothalonil  in  the  rat  is  1.8 
mg/kg  bwt.  based  on  the  nephrotoxicity 
ol^erved  in  the  chronic  study.  The  no 
effect  level  in  the  dog  was  15  mg/kg 
bwt.  in  the  90-day  study  and  150  mg/ 
kg  bwt.  based  on  the  one-year  study.  No 
effect  levels  for  maternal  toxicity  fi-om 
developmental  studies  are  10  mg/kg 
bwt.  in  rabbits  and  100  mg/kg  bwt.  in 
the  rat.  'The  no  effect  level  for  pup 
growth  in  the  reproduction  study  was 
1,500  mg/kg  bwt.  which  would  be  most 
conservatively  estimated  as  equating  to 
approximately  75  mg/kg  bwt.  The  data 


indicate  that  the  nephrotoxicity  in  the 
rat  is  produced  through  a  mechanism 
for  wUch  there  is  a  clear  threshold.  In 
a  study  which  measiued  cell  turnover  in 
the  rat  kidney  with  BRDU,  a  NOEL  was 
established  at  1.5  mg/kg  bwt.  Other 
chronic  studies  have  established  the 
NOEL  for  hyperplasia  in  the  kidney  to 
be  1.8  mg/kg  bwt.  If  all  the  available 
toxicity  data  in  laboratory  animals  are 
considered  without  reg€ird  to 
applicability  to  humans,  the  lowest 
NOEL  for  any  adverse  effect  would  be 
1.5  mg/kg  bwt./day.  Because  the 
mech^sm  of  toxicity  which  is  related 
to  the  tumor  fonnation  in  the  kidney  has 
been  shown  to  have  a  threshold,  the  use 
of  the  normal  100-fold  safety  factor  in 
conjunction  with  the  1.5  mg/kg  no 
observable  effect  level  would  produce  a 
reference  dose  which  would  provide 
more  than  adequate  safety  for  all  of  the 
possible  effects  seen  in  any  laboratory 
animal. 

In  the  two  reviews  of  chlorothalonil 
by  the  Joint  Meeting  of  Pesticide 
Residue  Experts,  and  the  review  by  the 
World  Heath  Organization’s 
International  Program  For  Chemical 
Safety,  these  esteemed  groups 
concluded  that  the  rat  was  not  the 
appropriate  species  to  use  in 
consideration  of  the  risk  assessment  for 
man.  They  concluded  that  the  dog  was 
the  more  appropriate  species  for 
determination  of  subchronic  and 
chronic  effects.  If  the  toxicological  data 
for  the  dog  were  used,  the  NOEL  would 
be  at  least  15  mg/kg  bwt.,  based  on  the 
most  recent  90-day  study  in  the  dog. 

The  NOEL  for  the  4-hydroxy 
metabolite  based  on  the  reduction  of 
weight  gain  late  in  the  lactation  period 
in  a  reproduction  study  would  be  30 
ppm  or  1.5  mg/kg/  day.  This  was  not  a 
reproductive  effect.  The  NOEL  based  on 
clinic  toxicity  in  the  rat  would  be  3.0 
mg^g  bwt/day. 

^erefore,  imder  the  most 
conservative  scenario,  the  reference 
dose  for  chlorothalonil  including  its  4- 
hydroxy  metabolite  would  be  1.5  mg/kg 
bwt./day  divided  by  a  100-fold  safety 
factor  or  0.015  mg/kg  bwt./day  with  a 
threshold  model  being  used  for 
carcinogenic  risk  assessment.  In  the 
scenario  that  uses  the  toxicological  data 
in  the  dog,  the  reference  dose  would  be 
15  mg/kg  bwt./day.  divided  by  a  safety 
factor  of  100  or  0.15  mg/kg  bwt./day. 

C.  Aggregate  Exposure 

The  following  is  a  description  of  the 
likelihood  of  exposiue  to  cldorothalonil 
fix>m  various  routes: 

1.  Dietary  exposure  (Food).  No 
residues  of  chlorothalonil  per  se  will  be 
added  to  the  total  exposure  of 
chlorothalonil  from  consmnption  of 
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meat  or  milk  from  livestock  which  were 
fed  chlorothalonil-treated  commodities. 
Residues  of  4-hydroxy-2,5,6- 
trichloroisophthalo-nitrile  on  crops 
treated  with  products  containing 
chlorothalonil  are  a  very  low  percentage 
of  the  total  crop  residue.  Although  4- 
hydroxy-2,5,6-trichloroisophthalonitrile 
will  transfer  to  meat  and  milk,  the  levels 
present  on  feedstufrs  which  are 
available  for  transfer  are  low.  Presently, 
there  are  very  few  uses  of  chlorothalonil 
which  involve  livestock  commodities. 
Meat  and  milk  tolerances  for  4-hydroxy- 
2,5,6-trichloroisophthalonitrile  are 
needed  to  support  the  reregistration  of 
chlorothalonil. 

2.  Drinking  water.  Chlorothalonil  was 
included  for  monitoring  in  the  National 
Survey  of  Pesticides  in  Drinking  Water 
Wells  conducted  by  EPA.  No 
chlorothalonil  residues  were  detected  in 
any  of  the  1,300  commimity  water 
systems  and  domestic  wells  (using 
methodology  for  chlorothalonil  having  a 
limit  of  detection  [LDD]  of  0.06  mg/1 
and  limit  of  quantitation  of  0.12  mg/1). 
The  absence  of  chlorothalonil  detections 
in  the  National  Survey  provides 
adequate  information  to  conclude  that 
chlorothalonil  is  not  a  contaminant  in 
drinking  water  wells  and  that  the 
population  is  not  exposed  to 
chlorothalonil  in  these  water  sources. 
These  findings  are  consistent  with  the 
known  physical/  chemical  properties  of 
chlorothalonil  including  low  water 
solubility  (0.9  ppm)  and  high  affinity  for 
organic  matter  including  soil.  It  has  also 
been  demonstrated  that  chlorothalonil 
does  not  leach  into  groundwater  from 
applications  made  to  growing  crops. 

Aerobic  aquatic  metabolism  studies 
with  chlorothalonil  establish  a  half-Ufe 
in  natural  aquatic  habitats  of  less  than 
10  hoiirs,  depending  on  environmental 
conditions.  Considering  the  short  half- 
life  of  chlorothalonil  in  natural  water/ 
sediment  systems  and  that  siuface  water 
is  filtered  and  treated  prior  to 
consiunption,  chlorothalonil  is  not 
likely  to  be  present  in  drinking  water 
obtained  from  natural  siuface  water 
systems. 

If  the  exposure  estimate  is  based  on 
the  surface  water  concentration  recently 
cited  by  EPA,  it  is  concluded  that  the 
average  concentration  in  surface  water 
would  be  less  than  0.002  ppb.  Assiuning 
that  everyone  in  the  US  consiuned 
untreated  surface  water,  the  exposure  to 
chlorothalonil  to  the  general  population 
would  be  less  than  5.8  x  IO-7  mg/kg 
bwt./day.  This  would  be  a  worst  case 
scenario. 

The  4-hydroxy  metabolite  did  not 
leach  into  ground  water  in  a  prospective 
groundwater  study,  therefore,  no  intake 


of  this  metabolite  would  be  anticipated 
from  drinking  water. 

3.  Non-dietary  exposure.  Potentied 
non-dietary  exposmres  to  chlorothalonil 
may  result  from  the  following  uses  of 
chlorothalonil.  In  each  case,  the 
exposure  would  be  from  the  dermal 
route  and  only  for  an  intermittent 
diuation.  TTie  two  21-day  dermal 
studies  that  have  been  conducted  in  the 
rabbit  and  rat  indicate  that  there  is  no 
nephrotoxicity  associated  with  the 
dermal  exposure  to  chlorothalonil  at 
dose  levels  up  to  600  mg/kg/day. 
Therefore,  the  exposures  firom  the  uses 
of  chlorothalonil  listed  below,  would 
not  be  expected  to  add  to  the 
carcinogenic  risk  associated  with 
chlorothalonil. 

Because  the  4-hydroxy  metabolite  is  a 
soil  metaboUte,  no  significant  exposiue 
would  be  anticipated  through  non¬ 
dietary  routes.  Although  some 
hydrolysis  of  chlorothfdonil  to  the  4- 
hydroxy  metabolite  may  occur  at  a  basic 
pH  in  some  paint  or  wood  treatment 
products,  the  anticipated  exposure 
when  the  products  dry  would  be 
neglimble. 

a.  (^If  course  uses.  Chlorothalonil 
products  are  commonly  applied  to  golf 
course  tees  and  greens  to  control  a  broad 
complex  of  turf  diseases.  Application  to 
golf  course  fairways  is  much  less 
common.  Golf  is  not  a  game  played  by 
infants  or  small  children,  therefore  no 
exposure  to  infants  and  children  would 
be  fmticipated. 

b.  Residential  owner  uses. 

Applications  of  chlorothalonil  products 
to  home  lawns  are  rare.  Thus,  there  is 
very  little  exposiure  to  chlorothalonil 
related  to  use  on  residential  turf. 
Apphcations  to  roses  and  other 
ornamentals  in  home  gardens  is  also  a 
minor  use  of  chlorothdonil. 

c.  Paint.  Chlorothalonil  is  used  in 
paints  and  stains  for  control  of  mildew 
and  molds  on  exterior  surfaces  of 
buildings.  Chlorothalonil  is  also 
occasionally  used  for  interior  paints,  but 
this  use  represents  only  a  small 
proportion  of  the  chlorothalonil  used  in 
paints.  About  2%  of  the  chlorothalonil 
used  in  paint  is  used  in  interior  paint; 
however,  only  0.2%  or  less  of  the 
interior  paints  in  the  United  States 
contain  chlorothalonil.  In  paints, 
chlorothalonil  is  tightly  bound  within 
the  matrices  of  the  paint;  thus,  effective 
control  of  mildew  may  last  for  several 
years. 

d.  Grouts.  Chlorothalonil  is  used  in 
cement  tile  grouts  for  control  of  mildew 
and  molds.  Chlorothalonil  is  bound 
within  the  grout  matrices  and  very  little 
is  available  for  exposure.  This  is  a  minor 
use  of  chlorothalonil  and  non- 
occupational  dermal  exposure  of 


humans  to  chlorothalonil  from  this 
source  is  extremely  low. 

e.  Wood  treatment.  Chlorothalonil  is 
not  used  for  pressure-treating  wood.  It  is 
used  for  control  of  sapstain  as  a  siirface 
treatment  on  rough-cut,  newly-sawn 
liunber  to  protect  it  from  molds  and 
mildews  while  drying.  Being  a  surface 
residue,  it  is  removed  during  the 
finishing  operations  prior  to  sale  of  the 
wood.  Chlorothalonil  does  not  occur  in 
structural  wood  used  for  residential  or 
occupational  scenarios. 

D.  Cumulative  Effects 

ISK  Biosciences  has  considered  the 
potential  for  cumulative  effects  of  . 
chlorothalonil  and  other  substances  that 
have  a  common  mechanism  of  toxicity. 
Chlorothalonil  is  a  halogenated 
benzonitrile  fungicide  which  readily 
undergoes  displacement  of  the  chlorines 
in  the  2, 4  and  6  positions  by 
glutathione  and  other  thiol  containing 
amino  acids  and  proteins.  In  the  rat,  the 
glutathione  binding,  absorption  and 
subsequent  metabolism  to  form  the  di- 
and  tri-thiol  metabolites  occur  at 
sufficient  levels  to  produce  a 
nephrotoxic  effect.  In  dogs  where  this 
mechanism  does  not  occur  to  produce 
thiol  metabolites,  nephrotoxicity  does 
not  occur.  ISK  Biosciences  does  not 
have  any  information  to  indicate  that 
toxic  effects  observed  in  rats  occur 
through  a  mechanism  which  is  common 
to  any  other  agricultiiral  chemical. 

Thus,  consideration  of  common 
mechanisms  of  toxicity  is  not 
appropriate  at  this  time. 

^lorothalonil  should  not  be 
confused  with  chemicals  classified  as 
chlorinated  hydrocarbon  pesticides 
which  have  significantly  different 
chemical  emd  biological  properties. 

There  would  be  no  cumulative  effects 
expected  between  chlorothalonil  and  its 
4-hydroxy  metabolite  because  each 
afreets  a  Afferent  toxicological 
endpoint. 

E.  Safety  Determination 

1.  U.S.  population.  The  majority  of 
exposure  to  chlorothalonil  and  its  4- 
hydroxy  metabolite  would  be  expected 
to  occur  from  the  diet.  In  EPA’s  Dietary 
Exposure  Analysis  for  the  Use  of 
Chlorothalonil  in/on  Meat  and  Milk 
Products,  dated  April  23, 1996,  the 
Agency  determined  that  “Chlorothalonil 
does  not  pose  a  significant  chronic  or 
acute  dietary  risk  for  uses  that  are 
currently  published  or  for  uses 
recommended  by  CBRS  for 
registration”.  The  Agency  concluded 
that  because  of  the  instability  of 
chlorothalonil  in  meat  and  milk,  that 
even  in  misuse,  residues  of 
chlorothalonil  would  not  transfer  from 
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animal  feed  items  to  meat  and  milk.  The 
EPA  detennined  that  the  4-hydroxy 
metabolite  would  be  a  residue  in  meat 
and  milk  and  that  the  chronic  RfD  for 
chlorothalonil  would  be  sufficient  for 
the  metabolite. 

The  Agency  calculated  that  the 
Anticipated  Residue  Contribution  when 
the  tolerances  for  meat  and  milk  are 
approved,  would  be  6.8%  for  the 
general  population  and  37%  for  non¬ 
nursing  infants  (<1  yr.  old).  In 
estimating  the  carcinogenic  risk,  the 
Agency  indicated  that  since  the  4- 
hydroxy  metabolite  was  not 
carcinogenic,  and  that  no  residues  of 
chlorothalonil  would  transfer  to  meat 
and  milk,  the  carcinogenic  risk 
calculated  for  chloro&alonil  would  not 
be  aHected  by  this  tolerance. 

The  Agency  has  used  a  line€irized 
model  to  estimate  the  carcinogenic  risk 
associated  with  chlorothalonil,  whereas 
ISK  Biosciences  believes  that  a 
threshold  based  model  is  appropriate. 

Because  the  worst  case  assumptions 
for  human  exposure  from  drinking 
water  indicate  that  exposure  would  be 
only  1%  of  the  dietary  exposure,  the 
risk  assessment  is  not  significantly 
altered  by  considering  the  exposure 
from  drinking  water. 

2.  Infants  and  children.  There  is  a 
complete  database  for  chlorothalonil 
which  includes  pre-  and  post-natal 
developmental  toxicity  data  as  well  as 
mechanistic  data  related  to  the  rodent 
specific  nephrotoxicity  observed  in 
subchronic  and  chronic  studies.  The 
toxicological  efiects  of  chlorothalonil  in 
rodents  are  well  understood. 
Chlorothalonil  has  a  low  level  of 
toxicity  in  dogs. 

In  a  two-generation  reproduction 
study  in  rats,  all  reproductive 
parameters  investigated  showed  no 
treatment-related  efiects  except  pup 
weight  gain.  Specifically,  the  weights  of 
pups  exposed  to  chlorothalonil  were 
comparable  to  controls  at  parturition 
through  day  four  of  lactation.  It  was 
only  ^er  day  four  of  lactation,  when 
the  pups  begin  to  consume  the  test  diet, 
that  body  weight  gain  lags  behind 
controls.  This  only  occiured  at  the 
highest  dose  tested,  3,000  ppm.  The 
dose  of  chlorothalonil  the  pups  would 
receive  would  be  far  in  excess  of  the 
estimated  adult  dose  of  150  mg/kg 
(3,000  ppm/ 20).  The  doses  for  the  pups 
could  have  easily  exceeded  500  m^kg 
bwt./day.  Dose  levels  of  375  mg/kg  bwt. 
and  above  have  been  shown  to 
significantly  affect  body  weight  in  the 
rat.  Therefore,  the  reduction  of  body 
weight  gain  observed  in  the 
reproduction  study  is  considered  to  be 
comparable  to  the  efiects  that  have  been 


observed  in  older  rats.  The  NOEL  for 
this  effect  was  1,500  ppm. 

In  a  three  generation  reproduction 
study  and  a  subsequent  one  generation 
study  with  the  4-hydroxy  metabolite, 
there  were  no  reproductive  effects  even 
at  a  dose  that  produced  parental 
toxicity.  Although  a  reduction  in  pup 
growth  was  noted  at  dietary 
concentrations  of  60  ppm  and  higher,  it 
could  be  attributed  to  an  inordinately 
high  dose  of  the  test  material  received 
by  the  pups  when  compared  to  adults. 

In  developmental  toxicity  studies 
conducted  in  the  rat  and  the  rabbit, 
chlorothalonil  did  not  cause  any 
developmental  efiects  even  at  dose 
levels  that  produced  significant 
maternal  toxicity.  In  the  rabbit  a  dose 
level  of  20  mg/li;^  caused  maternal 
toxicity,  but  there  were  no 
developmental  efiects,  and  in  the  rat  a 
dose  level  of  400  mg/kg  caused  maternal 
toxicity  without  developmental  toxicity. 

In  a  developmental  toxicity  study 
conducted  with  the  4-hydroxy 
metabolite  there  were  no  developmental 
efiects  even  at  doses  that  produced 
significant  maternal  toxicity.  A  dose  of 
5  mg/kg  produced  maternal  toxicity  but 
there  were  no  developmental  efiects. 

The  extensive  database  that  is . 
available  for  chlorothalonil  and  its  4- 
hydroxy  metabolite  is  devoid  of  any 
indication  that  either  material  would 
represent  any  vmusual  or 
disproportionate  hazard  to  infants  or 
children.  Therefore,  there  is  no  need  to 
impose  an  additional  lOX  safety  factor 
for  infants  or  children.  The  standard 
uncertainty  factor  of  lOOX  should  be 
used  for  all  segments  of  the  human 
population  when  calculating  risks 
associated  with  chlorothalonil  or  its  4- 
hydroxy  metabolite. 

F.  International  Tolerances 
A  maximum  residue  level  has  not 
been  set  for  the  4-hydroxy  metabolite  of 
chlorothalonil  in  milk  and  meat  by  the 
Codex  Alimentarius  Commission.  The 
data  indicate  that  no  tolerance  would  be 
necessary  for  chlorothalonil  on  milk  and 
meat  since  it  would  not  be  expected  to 
transfer  from  animal  feed  items  to  these 
commodities.  (PM  22) 

2.  Novartis 

PP  9F3740,  PP  5F4424.  PP  5F4591.  PP 
5F4498 

EPA  has  received  pesticide  petitions 
(PP)  9F3740,  5F4424,  5F4591,  5F4498 
from  Novartis  Crop  Protection  Inc.,  PO 
Box  18300,  Greensboro,  NC  27419.  The 
petition  proposes,  to  amend  40  CFR  part 
180,  by  establishing  a  tolerance  for  the 
residues  of  the  fungicide  Propiconazole, 
which  is  a  triazole  fungicide  registered 


for  use  on  many  crops,  including 
bananas,  celery,  com,  grasses  grown  for 
seed,  mint  (West  of  the  Cascade 
Mountains),  pecans,  peanuts,  rice,  small 
grains  (barley,  oats,  rye,  wheat),  stone 
fiuit,  and  wild  rice.  Use  rates  range  from 
0.07  to  0.22  pound  (lb.)  active 
ingredient  per  acre.  Petitions  currently 
pending  for  propiconazole  include:  the 
tree  nuts  (PP  9F3740);  drybean  and 
soybeans  (PP  5F4424);  berry  crop 
grouping,  carrots,  and  onions  (PP 
5F4591);  and  alfalfa  and  sorghiun  (PP 
5F4498). 

A.  Residue  Chemistry 

1.  Metabolism.  Novartis  believes  the 
studies  supporting  propiconazole 
adequately  characterize  metabolism  in 
plants  and  animals.  The  metabolism 
profile  supports  the  use  of  an  analytical 
enforcement  method  that  accounts  for 
combined  residues  of  propiconazole  and 
its  metabolites  which  contain  the  2,4- 
dichlorobenzoic  acid  (DCBA)  moiety. 

2.  Analytical  methodology.  Novartis 
has  submitted  a  practical  analytical 
method  involving  extraction,  filtration, 
conversion,  partition,  derivitization,  and 
solid  phase  cleanup  with  analysis  by 
confinnatory  gas  chromatography  using 
electron  captrue  detection  (EQD).  The 
total  residue  method  is  used  for 
determination  of  propiconazole  and  its 
metabolites.  The  limit  of  quantitation 
(LCX^  for  the  method  is  0.05  part  per 
million  (ppm). 

3.  Magnitude  of  residue.  Field  residue 
trials  have  been  conducted  at  various 
rates,  timing  intervals,  and  applications 
methods  to  represent  the  use  patterns 
which  would  most  likely  result  in  the 
highest  residues.  For  all  samples,  the 
total  residue  method  was  used  for 
determination  of  the  combined  residues 
of  parent  and  its  metabolites  which 
contain  the  DCBA  moiety. 

B.  Toxicological  Profile 

The  following  mammalian  toxicity 
studies  have  been  conducted  to  support 
the  tolerances  of  propiconazole: 

A  rat  acute  oral  study  with  a  LDso  of 
1,517  mg/ltg. 

A  rabhit  acute  dermal  study  with  a 
LDso  >  6,000  mg/kg. 

A  rat  inhalation  study  with  a  LCso  > 
5.8  mg/hter  air. 

A  primary  eye  irritation  study  in 
rabbits  which  showed  mild  irritation. 

A  primary  dermal  irritation  study  in 
rabbits  which  showed  slight  irritation. 

A  skin  sensitization  study  in  guinea 
pigs  which  showed  no  sensitization. 

A  21-day  dermal  study  in  the  rabbit 
with  a  No  Observed  Effect  Level  (NOEL) 
of  200  mg/kg  based  on  clinical  signs  of 
systemic  toxicity. 
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A  28-day  oral  toxicity  study  in  the  rat 
with  a  No  Observed  Adverse  Effect 
Level  (NOAEL)  of  50  mg/kg  based  on 
increased  liver  weight. 

A  subchronic  feeding  study  in  the 
mouse  with  a  NOEL  of  20  ppm  (3  mg/ 
kg)  based  on  liver  pathologic  changes. 

A  13-week  feeding  study  in  the  male 
mouse  with  a  NOEL  of  20  ppm  (3  mg/ 
kg)  based  on  liver  pathologic  changes. 

A  90-day  feeding  study  in  the  rat 
with  a  NOEL  of  240  ppm  (24  mg/kg) 
based  on  reduction  in  body  weight  gain. 

A  90-day  feeding  study  in  the  dog 
with  a  NOEL  of  250  ppm  (6.25  mg/kg) 
based  on  reduced  food  intake  and 
stomach  histologic  changes. 

A  12-month  feeding  study  in  the  dog 
with  a  NOEL  of  50  ppm  (1.25  mg/kg) 
based  on  stomach  histologic  changes. 

A  24-month  oncogenicity  feeding 
study  in  the  mouse  with  a  NOEL  of  100 
ppm  (15  mg/kg).  The  MTD  was 
exceeded  at  2,500  ppm  in  males  based 
on  decreased  survival  and  body  weight. 
Increased  incidence  of  liver  tvunor  was 
seen  in  these  males  but  no  evidence  of 
carcinogenicity  was  seen  at  the  next 
lower  dose  of  500  ppm  in  either  sex. 

A  24-month  chronic  feeding/ 
oncogenicity  study  in  the  rat  with  a 
NOEL  of  100  ppm  (5  mg/kg)  based  on 
body  weight  and  blood  chemistry.  The 
MTD  was  2,500  ppm  based  on  r^uction 
in  body  weight  gain  and  no  evidence  of 
oncogenicity  was  seen. 

An  oral  teratology  study  in  the  rabbit 
with  a  maternal  NOEL  of  30  mg/kg 
based  on  reduced  food  intake  but 
without  any  fetotoxicity  even  at  the  top 
dose  of  180  mg/kg. 

An  oral  teratology  study  in  the  rabbit 
with  a  maternal  NOEL  of  100  mg/kg 
-based  on  reductions  in  body  weight  gain 
and  food  consumption  emd  a  fetal  NOEL 
of  250  mg/kg  based  on  increased 
skeletal  variations  at  400  mg/kg. 

An  oral  teratology  study  in  the  rat 
with  a  maternal  and  fetal  NOEL  of  100 
mg/kg  based  on  decreased  siuvival, 
b(^y  weight  gain,  and  food 
consiunption  in  the  dams  and  delayed 
ossification  in  the  fetuses  at  300  mg/kg. 

A  second  teratology  study  in  the  rat 
with  a  maternal  and  fetal  NOEL  of  30 
mg/kg  based  on  reductions  in  body 
weight  gain  and  food  consumption  in 
the  dams  and  delayed  development  in 
the  fetuses  at  90  and  360/300  mg/kg. 

A  supplemental  teratology  study  in 
the  rat  involving  eight  times  as  many 
animals  pergroup  as  usually  required 
and  showing  no  teratogenic  potential  for 
the  compound. 

A  2-generation  reproduction  study  in 
the  rat  showing  excessive  toxicity  at 
5,000  ppm  without  any  teratogenic 
effects. 


A  2-generation  reproduction  study  in 
the  rat  with  no  effects  on  reproductive 
or  fetal  parameters  at  any  dose  level. 
Postnatal  growth  and  survival  were 
affected  at  the  top  dose  of  2,500  ppm, 
where  parental  toxicity  was  also 
evident.  The  NOEL  for  development 
toxicity  is  500  ppm. 

In  vitro  gene  mutation  test:  Ames 
assay  -  negative;  rat  hepatocyte  DNA 
repair  test  -  negative;  human  fibroblast 
DNA  repair  test  -  negative. 

In  vitro  chromosome  test:  human 
lymphocyte  cjdogenetic  test  -  negative. 

In  vivo  mutagenicity  test:  Chinese 
hamster  bone  marrow  cell  nucleus 
aunomaly  test  -negative;  Chinese 
hamster  bone  marrow  cell  micronucleus 
test  -  negative;  mouse  dominant  lethal 
test  -  negative. 

Other  mutagenicity  test:  BALB/3T3 
cell  transformation  assay  -  negative. 

C.  Threshold  Effects 

1.  Chronic  effects.  Based  on  the 
available  chronic  toxicity  data,  Novartis 
believes  the  Reference  dose  (RfD)  for 
propiconazole  is  0.0125  mg/kg/day. 

This  RfD  is  based  on  a  1-year  feeding 
study  in  dogs  with  a  No-Observed  Effect 
Level  of  1.25  mg/kg/day  (50  ppm)  and 
an  uncertainly  factor  of  100.  No 
additional  modifying  factor  for  the 
nature  of  effects  was  judged  to  be 
necessary  as  stomach  mucosa 
hyperemia  was  the  most  sensitive 
indicator  of  toxicity  in  that  study. 

2.  Acute  toxicity.  The  risk  firom  acute 
dietary  exposure  to  propiconazole  is 
considered  to  be  very  low.  The  lowest 
NOEL  in  a  short  term  exposure  scenario, 
identified  as  30  mg/kg  in  the  rat 
teratology  study,  is  24-fold  higher  than 
the  chronic  NOEL  (see  above).  Based  on 
worst-case  assumptions  the  chronic 
exposure  assessment  (see  below)  did  not 
result  in  any  margin  of  exposure  less 
than  150  for  even  the  most  impacted 
population  subgroup.  Novartis  believes 
that  the  margin  of  exposure  for  acute 
exposure  would  be  more  than  one 
hundred  for  any  population  groups; 
margins  of  exposure  of  100  or  more  are 
considered  satisfactory. 

3.  Non-threshold  effects.  Using  the 
Guidelines  for  Carcinogenic  Risk 
Assessment  published  on  September  24, 
1986  (51  FR  33992),  the  USEPA  has 
classified  propiconazole  in  group  C  for 
carcinogenicity  (evidence  of  possible 
carcinogenicity  for  humans).  The 
compound  was  tested  in  24-month 
studies  with  both  rats  and  mice.  The 
only  evidence  of  carcinogenicity  was  an 
increase  in  liver  tiunor  incidence  in 
male  mice  at  a  dose  level  that  exceeded 
the  maximum  tolerated  dose  (MTD). 
Dosage  levels  in  the  rat  study  were 
appropriate  for  identifying  a  cancer  risk. 


The  Cancer  Peer  Review  Committee 
recommended  the  RfD  approach  for 
quantitation  of  human  risk.  Therefore, 
the  RfD  is  deemed  protective  of  all 
chronic  human  health  effects,  including 
cancer. 

D.  Aggregate  Exposure 

1.  Dietary  exposure.  For  the  purposes 
of  assessing  the  potential  dietary 
exposure  imder  the  existing,  pending, 
and  proposed  tolerances  for  the  residue 
of  propiconazole  and  its  metabolites 
determined  as  2,4-dichlorobenzoic  acid, 
Novartis  has  estimated  aggregate 
exposure  based  upon  the  Theoretical 
Maximum  Residue  Concentration 
(TMRC).  The  TMRC  is  a  “worst  case” 
estimate  of  dietary  exposure  since  it 
assumes  100  percent  of  all  crops  for 
which  tolerances  are  established  are 
treated  and  that  pesticide  residues  are  at 
the  tolerance  levels,  resulting  in  an 
overestimate  of  human  exposure. 

Currently  established  tolerances  range 
fixim  0.05  ppm  in  milk  to  60  ppm  in 
grass  seed  screenings  and  include: 
apricots  (1.0  ppm);  bananas  (0.2  ppm); 
barley  grain  (0.1  ppm);  barley  straw  (1.5 
ppm);  cattle  kidney  and  liver  (2.0  ppm); 
cattle  meat,  fat,  and  meat  by  products 
except  kidney  and  liver  (0.1  ppm); 
celery  (5.0  ppm);  com  forage  and  fodder 
(12.0  ppm);  com  grain  and  sweet  (0.1); 
eggs  (0.1  ppm);  goat  kidney  and  liver 
(2.0  ppm);  goat  meat,  fat,  and  meat  by 
products  except  kidney  and  liver  (0.1 
ppm);  grass  forage  (0.5  ppm);  grass  hay/ 
straw  (40.0  ppm);  grass  seed  screenings 
(60.0  ppm);  hogs  Iddney  and  liver  (2.0 
ppm);  hog  meat,  fat,  and  meat  by 
products  except  kidney  and  liver  (0.1 
ppm);  horses  Iddney  and  liver  (2.0 
ppm);  horse  meat,  fat,  and  meat  by 
products  except  kidney  and  liver  (0.1 
ppm);  milk  (0.05  ppm);  mint  tops  (0.3 
ppm  -  regional  tolerance  west  of 
Cascade  Moimtains);  mushrooms  (0.1 
ppm);  nectarines  (1.0  ppm);  oat  forage 
(10.0  ppm);  oat  grain  (0.1  ppm);  oat  hay 
(30.0  ppm);  oat  straw  (1.0  ppm);  peaches 
(1.0  ppm);  peanut  hay  (20.0  ppm); 
peanut  hulls  (1.0  ppm);  peanuts  (0.2 
ppm);,  pecans  (0.1  ppm);  pineapple  (0.1 
ppm);  pineapple  fodder  (0.1  ppm); 
plums  (1.0  ppm);  poultry  liver  and 
kidney  (0.2  ppm);  poult^  meat,  fat,  and 
meat  by  products  except  kidney  and 
liver  (0.1  ppm);  prunes,  fresh  (1.0  ppm); 
rice  grain  (0.1  ppm);  rice  straw  (3.0 
ppmi);  wild  rice  (0.5  ppm  regional 
tolerance  Minnesota);  rye  grain  (0.1 
ppm);  rye  straw  (1.5  ppm);  sheep  kidney 
and  liver  (2.0  ppm);  sheep  meat,  fat,  and 
meat  by  products  except  kidney  and 
liver  (0.1  ppm);  stone  fruit  crop  group 
12  (1.0  ppm);  wheat  grain  (0.1  ppm); 
and  wheat  straw  (1.5  ppm).  In  addition, 
time-limited  regional  tolerances  for 
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sorghvim  grain  and  stover  at  0.1  ppm 
and  1.5  ppm,  respectively  were 
established  to  support  a  section  18 
Crisis  exemption  in  Texas  (expiration 
date  10/31/98). 

Additional  uses  of  propiconazole 
have  been  requested  in  several  pending 
petitions. 

Proposed  tolerances  include:  PP 
5F4424  for  use  of  propiconazole  on 
drybean  and  soybean  -  dry  bean  forage 
(8.0  ppm);  dry  bean  hay  (8.0  ppm);  d^ 
bean  vines  (0.5  ppm);  dry  bean  (0.5 
ppm),  soybeans  (0.5  ppm);  soybean 
fodder  (8.0  ppm);  soybean  forage  (8.0 
ppm);  soybean  hay  (25.0  ppm);  and 
soybean  straw  (0.1  ppm). 

PP  5F4591  for  use  of  propiconazole 
on  berries,  carrots  and  onions  ~  berry 
crop  grouping  (1.0  ppm);  dry  bulb  onion 
(0.3  ppm);  green  onion  (8.0). 

PP  9F3740  --  tree  nut  crop  grouping 
(0.1  ppm); 

PP  5F4498  "  inadvertent/rotational 
crop  tolerances  for  alfalfa  forage  (0.1 
ppm),  alfalfa  hay  (0.1  ppm),  grain . 
sorghum  fodder  (0.3  ppm),  grain 
so^hum  forage  (0.3  ppm)  and  grain 
sor^iun  grain  (0.2  ppm).  Other 
potential  sources  of  exposure  of  the 
general  population  to  residues  of 
propiconazole  are  residues  in  drinking 
water  and  exposure  from  non- 
occupational  sources.  Review  of 
environmental  fate  data  by  the 
Environmental  Fate  and  Effects  Division 
of  USEPA  indicates  that  propiconazole 
is  persistent  and  moderately  mobile  to 
relatively  immobile  in  most  soil  and 
aqueous  environments.  No  Maximmn 
Concentration  Level  (MCL)  currently 
exists  for  residues  of  propiconazole  in 
drinking  water  and  no  drinking  water 
health  advisory  levels  have  been 
established  for  propiconazole. 

2.  Drinking  water  exposure.  The 
degradation  of  propiconazole  is 
microbially  mediated  with  an  aerobic 
soil  metabolism  half-life  of  70  days. 
While  propiconazole  is  hydrolytically 
and  photocdiemically  stable  (Tl/2  >100 
days),  it  binds  very  rapidly  and  tightly 
to  soil  particles  following  application. 
Adsorption/desorption  and  aged 
leaching  data  indicate  that 
propiconazole  and  its  degradates  will 
primarily  remain  in  the  top  0-6  inches' 
of  the  soil.  It  has  been  determined  that 
imder  field  conditions  propiconazole 
will  degrade  with  a  half-life  of 
approximately  100  days. 

3.  Non-dietary  exposure. 
Propiconazole  is  registered  for 
residential  use  as  a  preservative 
treatment  for  wood  and  for  lawn  and 
ornamental  uses.  At  this  time,  no 
reliable  data  exist  which  would  allow 
quantitative  incorporation  of  risk  from 
these  uses  into  a  human  health  risk 


assessment.  The  exposure  to 
propiconazole  from  contacting  treated 
wood  products  is  anticipated  to  be  very 
low  since  the  surface  of  wood  is  usually 
coated  with  paint  or  sealant  when  used 
in  or  around  the  house.  The  non- 
occupational  exposure  from  lawn  and 
ornamental  applications  is  also 
considered  to  be  minor.  It  is  estimated 
that  less  than  0.01  percent  of  all 
households  nationally  use 
propiconazole  in  a  residential  setting. 

Consideration  of  a  common 
mechanism  of  toxicity  is  not  appropriate 
at  this  time  since  there  is  no  reliable 
information  to  indicate  that  toxic  effects 
produced  by  propiconazole  would  be 
cumulative  with  those  of  any  other 
types  of  chemicals.  While  other  triazoles 
are  available  on  the  commercial  or 
consumer  market,  sufficient  structural 
differences  exist  among  these 
compounds  to  preclude  any  categorical 
grouping  for  cumulative  toxicity. 
Consequently,  Novartis  is  considering 
only  the  potential  risks  of  propiconazole 
in  its  aggregate  exposure  assessment. 

E.  Safety  Determiniation 

1.  U.S.  population.  Reference  dose. 
Using  the  conservative  exposure 
assumptions  described  above  (100 
percent  stone  fruit  acres  treated  and 
tolerance  level  residues)  and  based  on 
the  completeness  and  reliability  of  the 
toxicity  data  base  for  propiconazole, 
Novartis  has  calculated  aggregate 
exposvue  levels  for  this  chemical.  The 
calculation  shows  that  only  16  p>ercent 
of  the  RfD  will  be  utilized  for  the  U.S. 
population  based  on  chronic  toxicity 
endpoints.  EPA  generally  has  no 
concern  for  exposures  below  100 
percent  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Novartis  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  propiconazole  residues. 

2.  Infants  ana  children. 
Developmental  toxicity  (e.g.,  reduced 
pup  weight  emd  ossification)  was 
observed  in  the  rat  teratology  studies 
and  2-generation  rat  reproduction 
studies  at  maternally  toxic  doses.  Some 
of  these  findings  are  judged  to  be 
nonspecific,  secondary  effects  of 
maternal  toxicity.  The  lowest  NOEL  for 
developmental  toxicity  was  established 
in  the  rat  teratology  study  at  30  mg/kg, 
a  level  24-fold  higher  than  the  NOEL  of 
1.25  mg/kg  on  which  the  RfD  is  based. 

Reference  dose.  Using  the  same 
conservative  exposure  assumptions  as 
employed  for  the  determination  in  the 
general  population,  Novartis  has 
calculated  that  the  percent  of  the  RfD 


that  will  be  utilized  by  aggregate 
exposure  to  residues  of  propiconazole  is 
26  percent  for  nursing  infants  less  than 
1  year  old,  65  percent  for  non-nursing 
infants  less  th/tn  1  year  old,  35  percent 
for  children  1-6  years  old,  and  23 
percent  for  children  7-12  years  old. 
Therefore,  based  on  the  completeness 
and  reliability  of  the  toxicity  data  base 
and  the  conservative  exposiue 
assessment,  Novartis  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  infants  and  children 
firom  aggregate  exposure  to 
propiconazole  residues. 

F.  Estrogenic  Effects 

Propiconazole  does  not  belong  to  a 
class  of  chemicals  known  or  suspected 
of  having  adverse  effects  on  the 
endocrine  system. 

Developmental  toxicity  studies  in  rats 
and  rabbits  and  reproduction  studies  in 
rats  gave  no  indication  that 
propiconazole  might  have  any  efiects  on 
endocrine  function  related  to 
development  and  reproduction.  The 
subchronic  and  chronic  studies  also 
showed  no  evidence  of  a  long-term 
effect  related  to  the  endocrine  system. 

G.  International  Tolerances 

International  CODEX  values  are 
established  for  almond,  animal 
products,  bananas,  barley,  coffee,  eggs, 
grapes,  mango,  meat,  milk,  oat,  peanut- 
whole,  peanut  grains,  pecans,  rape,  rye, 
stone  fruit,  sugar  cane,  sugar  beets, 
sugar  beet  tops,  and  wheat.  The  U.S. 
residue  definition  includes  both 
propiconazole  and  metabolites 
determined  as  2,4-dichlorobenzoic  acid 
(DCBA),  while  the  CODEX  definition  is 
for  propiconazole,  per  se,  i.e.  parent 
only.  This  difference  results  in  unique 
tolerance  expressions  with  the  U.S. 
definition  resulting  in  the  higher 
tolerance  levels.  (PM  21) 

3.  Novartis  Crop  Protection,  Inc. 

PP5E4450,  6F3332.  5F4546.  5F4576. 
and  6F4613 

EPA  has  received  pesticide  petitions 
(PP)  5E4450,  6F3332,  5F4546,  5F4576, 
and  6F4613)  from  Novartis  Crop 
Protection,  Inc.,  410  Swing  Road, 
Greensboro,  NC  27419,  proposing  to 
amend  40  CFR  part  180  by  establishing 
a  tolerance  for  residues  of  the 
insecticide,  cyromazine,  and  its 
metabolite,  melamine,  in  or  on  the  raw 
agiicultural  commodities  of  potatoes 
(potato  tubers)  at  1.5  ppm.  green  onions 
at  3  ppm,  dry  bulb  onions  at  0.3  ppm, 
cottonseed  at  0.2  ppm,  sweet  com 
(kernels  plus  cobs  with  husks  removed, 
forage,  and  fodder)  at  0.5  ppm,  radishes 
(roots  and  tops)  at  0.5  ppm,  and 
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mangoes  at  0.3  ppm.  A  tolerance  of  0.04 
ppm  is  requested  for  residues  of 
cyromazine  in  milk;  a  tolerance  of  0.02 
ppm  is  requested  for  residues  of 
melamine  in  milk.  > 

Residues  of  cyromazine  and  its 
metabolite,  melamine,  were  determined 
by  Analytictd  Methods  AG-408  and  AG- 
417A  which,  combined,  are  the  EPA 
tolerance  enforcement  method 
published  in  the  Pesticide  Analytical 
Manual,  Volume  II.  Cjnromazine  is 
determined  by  High  Performance  Liquid 
Chromatography  (HPLC)  on  a 
LiChrosorb-NH2  column  at  214  nm.  The 
limit  of  determination  in  potatoes  is 
0.05  ppm. 

Method  AG-41 7A  has  been  validated 
as  reported  in  report  ABR-84069  and  by 
the  ^A  method  trial  reported  in  the 
Pesticide  Analytical  Manual  (PAM). 

EPA  has  accepted  AG-408,  41 7A  as  the 
regulatory  enforcement  method  for 
crops. 

Storage  stability  data  for  cyromazine 
have  been  reported  in  ABR-92019  and 
Special  Study  134/93:  Interim  Report. 
Stability  of  field-incurred  residues  of 
cyromazine  was  demonstrated  for  23 
months  in  head  and  leaf  lettuce,  24 
months  in  celery,  9V2  months  in 
tomatoes,  and  11  months  in  mushrooms. 
In  Special  Study  134/93:  Interim  report, 
no  degradation  of  laboratory-spiked 
cyromazine  was  observed  for  6  months 
in  mangoes  (the  time  period  required  to 
validate  the  mango  analyses).  No 
deterioration  of  cyromazine  residues  has 
been  observed  in  any  substrate  under 
freezer  storage  conditions.  In  this  study, 
the  storage  period  for  potatoes  ranged 
firom  3.5  to  24  months,  which  is  within 
the  demonstrated  freezer  stability 
period. 

A.  Chemical  Uses 

Cyromazine,  the  active  ingredient  in 
Trigard  Insecticide,  is  a  synthetic  insect 
growth  regulator.  Cyromazine  is  highly 
efficacious  against  dipterous  leafininer 
larvae  developing  in  the  foliage  of 
certain  agronomic,  vegetable,  emd 
ornamental  crops,  and  it  can  be  used  to 
control  flies  in  mushroom  houses. 
Cyromazine  is  compatible  with 
integrated  pest  management  (IPM) 
programs. 

B.  Residue  Chemistry 

Six  field  trials  were  conducted  in 
three  mango  production  areas  of 
Mexico.  Residues  of  cyromazine  ranged 
from  less  than  the  detection  limit  (0.03 
ppm)  to  0.25  ppm.  These  data  support 
the  proposed  tolerance  of  0.3  ppm  in 
mangoes. 

The  maximum  combined  residue  of 
cyromazine  and  melamine  in  cottonseed 
from  cotton  grown  as  a  rotational  crop 


following  lettuce  treated  six  times  at  the 
IX  use  rate  was  0.18  ppm.  These  data 
support  the  proposed  tolerance  of  0.2 
ppm  in  cottonseed. 

Application  of  Trigard  OMC  to  onion 
seed  (pelletization)  resulted  in 
maximum  residues  in  immature  whole 
onion  plants  of  2.71  ppm.  These  data 
support  the  proposed  tolerances  for 
combined  residues  of  cyromazine  and 
melamine  at  3.0  ppm  in  green  onions 
and  0.3  ppm  in  dry  bulb  onions. 

Residue  data  in  rotational  sweet  com 
and  radishes  and  potatoes  have  been 
previously  submitted  to  EPA  for  review 
and  have  been  found  by  EPA  to  support 
tolerances  of  0.5  ppm  in  sweet  com 
(kernels  &  cobs  with  husks  removed), 
sweet  com  forage,  sweet  com  fodder, 
radish  roots  and  radish  tops  and  to 
support  tolerances  of  1.5  ppm  in/on 
potatoes.  The  proposed  1.5  ppm  for  the 
RAC  potatoes  will  cover  any  expected 
residues  including  residues  in 
processed  potato  wastes. 

C.  Toxicological  Profile 

Novartis  has  submitted  toxicology 
studies  in  support  of  tolerances  for 
cyromazine.  Cyromazine  has  low  acute 
toxicity,  no  indication  of  irritation 
potential  and  no  sensitization  potential. 
Cyromazine  is  not  genotoxic,  fetotoxic, 
embryolethal,  or  teratogenic.  It  is  not  a 
reproductive  toxin.  Hi^-dose  chronic 
toxicity  included  bronchiectasis  in  male 
and  female  rats,  testicular  degeneration 
in  dogs,  and  decreased  body  weights  in 
rats,  dogs,  and  mice.  No  tumorigenic 
effects  were  noted  in  any  species  tested 
and  EPA  has  classified  cyromazine  as 
Group  E,  no  evidence  of  carcinogenicity 
in  humans.  Therefore,  Novartis 
proposes  that  a  Mengin  of  Exposure 
(MOE)  or  percentage  of  reference  dose 
(RfD)  approach  be  used  for 
characterizing  human  risk.  For 
cyromazine,  Novartis  concludes  that 
aggregate  MOE’s  are  acceptable  for  the 
U.S.  population  and  all  population 
subgroups  for  both  acute  toxicity  and 
chronic  effects. 

The  following  mammalian  toxicity 
studies  were  conducted  to  support 
proposed  tolerances  for  cyromazine: 

A  rat  acute  oral  toxicity  study  with  an 
LD50  of  approximately  3,387  mg/kg. 

A  rat  acute  dermal  toxicity  study  with 
an  LD50  >3,100  mg/kg. 

A  rat  acute  inhalation  study  with  an 
LC50  >3,600  mg/m^. 

A  primary  eye  irritation  study  in  the 
rabbit  that  showed  no  eye  irritation. 

A  primary  dermal  irritation  study  in 
the  rabbit  that  showed  no  dermal 
irritation. 

A  dermal  sensitization  study  in  the 
guinea  pig  that  showed  no  sensitization. 


A  21 -day  dermal  study  in  rabbits 
demonstrated  no  target  organ  toxicity  at 
doses  up  to  2,000  mg/kg/day. 

A  13-week  rat  feeding  study 
demonstrated  no  specific  target  organ 
toxicity  and  a  no  observed  effect  level 
(NOEL)  of  300  ppm  (25  mg/kg/day). 

A  13- week  feeding  study  in  dogs 
demonstrated  no  specific  target  organ 
toxicity,  although  some  red  blood  cell 
parameters  were  affected  in  high-dose 
males.  The  NOEL  was  1,000  ppm  (34 
mg/kg/day), 

A  six-month  feeding  study  in  dogs 
showed  reversible  red  blood  cell  effects 
and  transient  changes  in  clinical 
parameters  in  high  dose  males.  No 
specific  target  organs  were  identified 
histologically,  although  changes  in  some 
organ  to  body  weight  ratios  were 
observed.  The  NOEL  was  30  ppm  (0.75  . 
mg/kg). 

A  24-month  feeding  study  in  rats 
identified  no  specific  target  organs. 

There  was  no  oncogenic  effect  and  the 
NOEL  for  the  study  was  30  ppm  (1.5 
mg/kg/day). 

A  24-month  mouse  feeding  study 
identified  no  specific  target  organs. 

There  was  no  oncogenic  effect  and  the 
NOEL  was  50  ppm  (7.0  mg/kg/day). 

A  rat  teratology  study  demonstrated 
no  developmental  toxicity.  The 
maternal  NOEL  is  100  mg/kg/day  and 
the  developmental  NOEL  was  300  mg/ 
kg/day. 

Several  rabbit  teratology  studies  were 
conducted.  Based  on  a  weight  of  the 
evidence,  no  teratogenic  effect  was 
demonstrated.  The  maternal  NOEL  was 
10  mg/kg/day,  whereas  the 
developmental  NOEL  was  60  mg/kg/ 
day. 

A  multigeneration  study  in  rats 
demonstrated  no  impairment  of 
reproductive  performance  or  fetal  emd/ 
or  pup  effects,  although  pup  body 
weights  were  slightly  decreased  at  the 
highest  dose.  The  parental  NOEL  and 
developmental  NOEL’s  were  1,000  ppm 
(50  mg/kg/day). 

There  was  no  evidence  of  induction  of 
point  mutations  in  an  Ames  test. 

There  was  no  indication  of  a 
mutagenic  effect  in  a  dominant  lethal 
test. 

There  was  no  evidence  of  a  mutagenic 
effect  in  a  nucleus  anomaly  test  in 
Chinese  hamsters. 

D.  Threshold  Effects 

1.  Chronic  effects.  EPA  has 
established  a  reference  dose  for 
c)n‘omazine  at  0.0075  mg/kg/day  based 
on  the  6  month  dog  study  using  the 
NOEL  of  0.75  mg/kg/day  (30  ppm)  and 
an  uncertainty  factor  of  100. 

2.  Acute  toxicity.  Based  on  the  low 
degree  of  acute  toxicity,  it  can  be 
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concluded  that  cyromazine  does  not 
pose  any  acute  dietary  risks. 

Non-threshold  effects 
(Carcinogenicity).  Based  on  the 
Guidelines  for  Carcinogenic  Risk 
Assessment  published  by  EPA 
September  24, 1986  (51  FR  33992),  EPA 
has  classified  cyromazine  as  not 
carcinogenic  (Group  E).  This 
classification  was  issued  by  the  Health 
Effects  Division  Carcinogenicity  Peer 
Review  Committee  on  September  14, 
1994. 

E.  Aggregate  Exposure 

1.  Dietary  exposure.  For  purposes  of 
assessing  the  potential  dietary  exposure 
to  cyromazine,  Novartis  has  estimated 
aggregate  exposure  based  on  the  TMRC 
from  the  use  of  cyromazine  in  or  on  raw 
agricultural  commodities  for  which 
tolerances  have  been  established  (40 
CFR  180.368)  or  are  pending. 

The  TMRC  is  obtamed  by  multiplying 
the  tolerance  level  residue  for  all  these 
raw  agricultural  commodities  by  the 
consumption  data  that  estimate  the 
amount  of  these  products  consumed  by 
various  population  subgroups.  Since 
these  raw  agricultural  commodities  (e.g. 
soybean  forage  and  fodder)  are  fed  to 
animals,  the  transfer  of  residues  in  these 
fed  commodities  to  meat,  milk,  poultry, 
or  eggs  has  been  calculated  and 
tolerances  have  either  been  proposed  or 
established. 

In  conducting  this  exposiire 
assessment,  Novartis  has  used  either 
EPA’s  estimate  of  market  share  or  used 
best  estimates  provided  by  Novartis 
Product  Management  which  assiune 
plateau  market  share  values.  In 
addition,  the  dietary  exposure 
assessment  includes  residue 
assumptions  for  meat  and  milk  that 
provide  very  conservative  estimates. 

2.  Drinking  Water.  The  enviromnental 
fate  database  for  cyromazine  indicates 
that,  when  used  according  to  label 
directions,  the  compoimd  is  not  likely 
to  be  found  in  ground  or  surface  water 
at  biologically  significant 
concentrations.  To  date,  cyromazine  has 
never  been  detected  in  ground  or 
surface  water.  The  primary 
environmental  degradate  of  cjrromazine, 
melamine,  has  rarely  been  detected,  and 
melamine  detections  have  always  been 
less  than  0.3  ppb  in  water.  To  evaluate 
the  potential  impact  of  exposure  to 
cyromazine  in  drinking  water,  Novartis 
calculated  a  theoretical  lifetime 
Maximum  Contaminant  Level  (MCL). 
The  theoretical  MCL,  50  ppb,  is  orders 
of  magnitude  greater  than  levels  that  are 
likely  to  be  found  in  the  environment 
imder  current  conditions  of  use. 

3.  Non-dietary  exposure.  Non- 
occupational  exposme  to  the  general 


population  is  unlikely  since  cyromazine 
is  not  used  in  or  around  the  home, 
including  home  lawns. 

F.  Cumulative  Effects 

Novartis  considered  the  potential  for 
cumulative  effects  of  cyromazine  and 
other  chemicals  in  this  class  that  may 
have  a  conunon  mechanism  of  toxicity. 
Consideration  of  a  common  mechanism 
of  toxicity  is  not  appropriate  for 
cyromazine  since  the  existing  data  do 
not  suggest  a  common  mechanism. 

G.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  exposure  assumptions 
described  above,  and  based  on  the 
completeness  and  reliability  of  the 
toxicity  data,  Novartis  has  concluded 
that  aggregate  exposiure  to  cyromazine 
will  utilize  approximately  35%  percent 
of  the  RfD  for  the  U.S.  population  based 
on  chronic  toxicity  endpoints.  EPA 
generally  has  no  concern  for  exposiues 
below  100%  of  the  RfD,  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  hiunan  health.  Therefore,  Novartis 
concludes  that  there  is  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  cyromazine  or 
residues  of  cyromazine  that  may  appear 
in  raw  agricultural  commodities. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
cyromazine,  Novartis  has  considered 
data  from  developmental  toxicity 
studies  in  the  rat  and  rabbit,  and  a  2- 
generation  reproduction  study  in  the  rat. 
The  developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  Resulting  from 
chemical  exposure  during  prenatal 
development.  Reproduction  studies 
provide  information  relating  to  effects 
fiom  exposure  to  a  chemical  on  the 
reproductive  capability  of  mating 
animals,  on  postnatal  development,  and 
systemic  toxicity,  particularly  to  the 
reproductive  system. 

Developmental  toxicity  (reduced 
mean  fetal  body  weight  and  an 
increased  incidence  of  skeletal 
variations  due  to  delayed  ossification) 
was  observed  in  the  rat  only  at  the 
maternally  toxic  dose  of  600  mg/kg/day. 
The  no  observed  effect  level  for 
developmental  toxicity  in  the  rat  was 
300  mg/kg/day,  a  dose  that  was  still 
maternally  toxic.  Similarly,  the 
developmental  no  observed  effect  level 
in  the  rabbit  (60  mg/kg/day)  was  higher 
than  the  maternal  no  observed  effect 
level  (10  mg/kg/day),  which  suggests 
that  the  developmental  toxicity 
associated  with  high  doses  of 


cyromazine  occurs  secondarily  to 
maternal  toxicity. 

A  2-generation  reproduction  study 
was  conducted  with  cyromazine  at 
feeding  levels  of  0,  30, 1,000,  and  3,000 
ppm.  Reproductive  performance  was 
imaffected  by  treatment  with 
cyromazine  at  feeding  levels  up  to  3,000 
ppm.  Evidence  of  parental  toxicity,  as 
indicated  by  decreased  body  wei^t 
gain,  was  observed  in  males  and  females 
at  feeding  levels  >1,000  ppm.  Similar 
effects  were  noted  in  the  offspring  at 
3,000  ppm.  The  maternal  and 
developmental  no  observed  effect  levels 
were  established  at  1,000  ppm  (50  mg/ 
kg/day). 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  pre-  and 
post-natal  toxicity  and  the  completeness 
of  the  database.  Based  on  the  current 
toxicological  data  requirements,  the 
database  relative  to  pre-  and  post-natal 
effects  for  children  is  complete. 
Furthermore,  the  NOEL  of  0.75  mg/kg/ 
day  from  the  chronic  dog  study  used  to 
calculate  the  RfD,  is  approximately  100 
fold  lower  than  the  lowest 
developmental  NOEL  in  the  teratology 
studies  (Rabbit  Developmental  NOEL  = 
60  mg/kg/day)  and  the  developmental 
NOEL  (50  mg/kg/day)  established  in  the 
multigeneration  reproduction  study. 
Based  on  these  data,  Novartis  concludes 
that  there  is  no  evidence  to  suggest  that 
developing  organisms  are  more  sensitive 
to  the  effects  of  cyromazine  than  are 
adults. 

The  percentage  of  the  RfD  utilized  by 
the  U.S.  population  for  48  states  using 
aggregate  exposure  estimates  is 
approximately  70%,  if  drinking  water 
intake  is  assumed  to  be  100%  of  the 
MCL  for  the  respective  subgroup.  It  is 
highly  imlikely  that  concentrations  in 
drinking  water  will  approach  the  MCL 
for  even  short  periods  of  time. 
Consequently,  this  calculation  of  the 
percentage  of  the  RfD  that  woiild  be 
utilized  is  extremely  conservative. 

The  percentage  of  the  RfD  that  is 
utilized  is  somewhat  higher  for  non¬ 
nursing  infants  if  the  chronic  NOEL  is 
used  to  estimate  exposure  using  the 
conservative  exposure  assiimptions 
described  above.  Novartis  has 
determined  that  the  percentage  of  the 
lowest  developmental  NOEL  (50  mg/kg/ 
day  fium  the  rat  multigeneration  study) 
utilized  by  aggregate  exposure  to 
residues  of  cyromazine  is  approximately 
20%  for  nursing  infants  less  than  1  year 
old,  approximately  21%  for  non-nursing 
infants  and  for  children  1  to  six  years 
old,  and  62%  for  children  7  to  12  years 
old. 
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Therefore,  based  on  the  completeness 
and  reliability  of  the  toxicity  data  and 
the  conservative  exposure  assessment, 
Novartis  concludes  that  there  is 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  cyromazine 
residues. 

H.  Estrogenic  Effects 

Cyromazine  does  not  belong  to  a  class 
of  chemicals  known  to  have  or 
suspected  of  having  adverse  effects  on 
the  endocrine  system.  No  adverse  effects 
on  fertility  or  reproduction  were 
observed  in  high  dose  females  (3000 
ppm)  in  the  rat  reproduction  study. 
Although  residues  of  cyromazine  have 
been  found  in  raw  agricultural 
commodities,  there  is  no  evidence  that 
cyromazine  bioaccumulates  in  the 
environment. 

I.  Environmental  Fate 

Soil  metabolism  and  soil  dissipation 
studies  on  various  soil  types  have 
shown  that  cyromazine  dissipates 
moderately  over  time,  while  melamine 
is  slightly  more  stable. 

/.  International  Tolerances 

Compatibility  problems  exist  between 
Codex  limits,  Mexican  limits,  and  the 
proposed  US  tolerances.  In  Codex  and 
Mexican  limits,  cyromazine  is  the  only 
residue  of  concern;  the  metabolite 
melamine  is  not  included  in  the  residue 
expression.  There  are  no  established 
cyromazine  limits  for  the  RAC  potato,  or 
the  processed  commodities,  potato 
granules/flakes,  or  chips,  or  the 
feedstuff,  processed  potato  waste.  There 
is  a  0.01  ppm  (at  or  about  the  limit  of 
determination)  Codex  limit  in  milk. 

(PM  13) 

[FR  Doc.  97-18085  Filed  7-10-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-5857-21 

Water  Pollution  Control;  Program 
Application  by  South  Carolina  to 
Administer  the  Sludge  Management 
(Biosolids)  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  application  and  public 
comment  period. 

summary:  Pursuant  to  40  CFR  123.61, 
the  State  of  South  Carolina  has 
submitted  an  application  for  EPA  to 
approve  the  existing  South  Carolina 
Domestic  Sewage  Sludge  Permitting 
Program  for  authorization  to  administer 


and  enforce  the  federal  sewage  sludge 
management  (biosolids)  program. 
According  to  the  State’s  proposal,  this 
program  would  be  administered  by  the 
South  Carolina  Department  of  He^th 
emd  Environmental  Control  (SCDHEC). 

The  application  from  South  Carolina 
is  complete  and  is  available  for 
inspection  and  copying.  Persons 
wishing  to  comment  upon  or  object  to 
any  aspects  of  the  application  from 
South  Carolina  or  wishing  to  request  a 
public  hearing,  are  invited  to  submit  the 
same  in  writing  by  August  28, 1997  to 
the  Office  of  Environmental 
Assessment,  Environmental  Protection 
Agency  Region  4,  61  Forsyth  Street, 

S.W.,  Atlanta,  Georgia  30303-3104, 
Attention:  Ms.  Lena  Scott.  The  public 
notice  number  and  reference  to  the 
program  application  by  South  Carolina 
to  administer  the  sludge  management 
(biosolids)  program  should  be  included 
in  the  first  page  of  comments. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roosevelt  Childress,  Chief,  Siuface 
Water  Permits  Section,  telephone  (404) 
562-9279,  or  Mr*.  Vince  Miller,  EPA 
Region  4  Sludge  Management 
Coordinator,  telephone  (404)  562-9312, 
or  write  to  the  following  address:  Water 
Management  Division,  Surface  Water 
Permits  Section,  U.S.  EPA,  Region  4, 
Atlanta  Federal  Center,  61  Forsyth 
Street,  S.W.,  Atlanta,  Georgia  30303- 
3104. 

SUPPLEMENTARY  INFORMATION:  Section 
405  of  the  Clean  Water  Act  (CWA),  33 
U.S.C.  1345,  created  the  sludge 
management  program,  allowing  EPA  to 
issue  permits  for  the  disposal  of  sewage 
sludge  under  conditions  required  by  the 
CWA.  Section  405(c)  of  the  CWA 
provides  that  state  may  submit  an 
application  to  EPA  for  administering  its 
own  program  for  issuing  sewage  sludge 
permits  within  its  jurisffiction.  EPA  is 
required  to  approve  each  such 
submitted  state  program  unless  EPA 
determines  that  the  program  does  not 
meet  the  requirements  of  the  EPA 
regulations  implementing  those 
sections. 

South  Carolina’s  application  for 
sludge  management  program  approval 
contains  a  letter  from  the  Governor 
requesting  program  approval,  an 
Attorney  General’s  Statement,  copies  of 
pertinent  State  statutes  and  regulations, 
the  SCDHEC  Program  Description,  and  a 
draft  SCDHEC/EPA  Memorandum  of 
Agreement(MOA), 

Indian  Tribes.  The  term  "Indian 
Tribe’’  is  defined  under  the  Act  as  “any 
Indian  Tribe,  band,  nation,  or  other 
organized  group  of  commimity, 
including  any  Alaskan  Native  village, 
which  is  federally  recognized  as  eligible 


for  the  special  programs,  and  Services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians.’’  EPA 
notes  that  South  Carolina’s  application 
does  not,  nor  does  it  intend  to,  include 
management  of  sewage  sludge  on  lands 
within  Indian  Country.  EPA  will  retain 
authority  for  administering  the  federal 
sewage  sludge  management  program 
within  Indian  Country.^ 

Availability  of  State  Submittal 

South  Carolina’s  submittal  may  be 
reviewed  by  the  public  from  8:00  a.m. 
to  4:00  p.m.,  Monday  through  Friday, 
excluding  holidays,  at  the  South 
Carolina  Department  of  Health  and 
Environmental  Control,  Water  Facilities 
Permitting  Division;  2600  Bull  Street, 
South  Carolina  29201-1708  or  at  the 
EPA  Regional  Office  in  Atlanta,  Georgia, 
at  the  address  appearing  earlier  in  this 
notice. 

Copies  of  the  submittal  may  be 
obtained  at  a  cost  of  $0.25  per  page  by 
check  made  payable  to  the  South 
Carolina  Department  of  Health  and 
Environmental  Control.  Requests  for 
copies  should  be  addressed  to  Mr. 
Michael  J.  Montebello,  South  Carolina 
Department  of  Hecdth  and 
Environmental  Control  at  the  address 
provided  above  or  at  telephone  number 
(803) 734-5226. 

EPA’s  Decisifm 

After  the  close  of  the  public  comment 
period,  EPA  will  decide  whether  to 
approve  or  disapprove  South  Carolina’s 
sludge  management  program.  The 
decision  will  be  based  on  the 
requirements  of  Section  405  of  the  CWA 
and  EPA  regulations  promulgated 
thereunder. 

If  the  South  Carolina  program  is 
approved,  EPA  will  so  notify  the  State. 
Notice  will  be  published  in  the  Federal 
Register  and,  as  of  the  date  of  program 
approval,  EPA  will  suspend  issuance  of 
sewage  sludge  permits  in  South 
Carolina  (except,  as  discussed  above,  for 
those  sewage  sludge  use  or  disposal 
management  practices  in  "Indian 
Coxmtry’’).  The  State’s  program  will 
operate  in  lieu  of  the  EPA-administered 
program.  However,  EPA  will  retain  the 
right,  among  other  things,  to  object  to 
sewage  sludge  permits  proposed  to  be 
issued  by  South  Carolina  and  to  take 
enforcement  actions  for  violations.  If 
EPA  disapproves  South  Carolina’s 
sludge  management  program,  EPA  will 
notify  the  State  of  the  reasons  for 
disapproval  and  of  any  revisions  or 
modifications  to  the  State  program  that 
are  necessary  to  obtain  approval. 
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Review  Under  Regulatory  Flexibility 
Act  and  Executive  Order  12866 

Under  the  Regulatory  Flexibility  Act, 
EPA  is  required  to  prepare  a  Regulatory 
Flexibility  Analysis  for  all  rules  that 
may  have  a  significant  impact  on  a 
substantial  number  of  entities.  The 
proposed  approval  of  the  South  Carolina 
Sewage  Sludge  Permitting  Program  does 
not  alter  the  regulatory  control  over  any 
industrial  category.  No  new  substantive 
requirements  are  established  by  this 
action.  Therefore,  I  hereby  certify  that 
because  this  notice  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  a  Regulatory 
Flexibility  Analysis  is  not  needed. 

It  has  been  determined  that  this  rule 
is  not  a  “significant  regulatory  action” 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to  the 
Office  of  Management  and  Budget’s 
review. 

Dated:  July  2, 1997. 

Beverly  H.  Banister, 

Acting  Director,  Water  Management  Division, 
Environmental  Protection  Agency,  Region  4. 
(FR  Doc.  97-18248  Filed  7-10-97;  8:45  am] 
BILUNG  CODE  eSSO-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  information 
Coliection(s)  Submitted  to  0MB  for 
Review  and  Approval 

July  7, 1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission’s 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents. 


including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  conunents  should  be 
submitted  on  or  before  August  11, 1997. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Commimications 
Commission,  Room  234, 1919  M  St., 
N.W.,  Waishington,  DC  20554  or  via 
internet  to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Judy 
Boley  at  202—418-0214  or  via  internet  at 
jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0577. 

Title:  Expanded  Interconnection  with 
Local  Telephone  Company  Facilities. 

Type  of  Review:  Reinstatement 
without  change  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  16. 

Estimated  Time  Per  Response:  15 
hours. 

Cost  to  Respondents:  $10,000.  This 
estimate  assumes  that  the  respondent 
would  use  mid  to  senior  level  personnel 
to  comply  with  the  requirements  in  pay 
to  the  Federal  government,  thus  $35.00 
per  hour.  For  example,  16  respondents 
X  15  hours  per  response;  =  $8,400. 

Total  Annual  Burden:  240  hours. 

Needs  and  Uses:  Local  exchange 
carriers  (LECs)  are  required  to  m^e 
tariff  filings  (1)  to  provide  public  notice 
of  “fresh  look”  opportimity  at  their 
offices  and  (2)  to  comply  with  new 
Commission  standards  governing 
nonrecurring  reconfiguration  charges, 
expanded  interconnection  connection 
charge  rate  structure  and  fresh  look. 

OMB  Approval  Number:  3060-0292. 

Title:  Part  69,  Access  Charges. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  1,458. 

Estimated  Time  Per  Response:  5.8 
hours  (avg.). 

Cost  to  Respondents:  N/A.  • 

Total  Annual  Burden:  33,825  hours. 

Needs  and  Uses:  Part  69  of  the 
Commission’s  rules  and  regulations 
establishes  the  rules  for  access  charges 
for  interstate  or  foreign  access  provided 
by  telephone  companies  on  or  after 


January  1, 1984.  Part  69  essentially 
consists  of  rules  or  the  procedures  for 
the  computation  of  access  charges 
which  are  not  information  collections  as 
defined  by  5  CFR  part  1320.  Any 
reporting  or  disclosure  occurs  in 
cormection  with  particular  tariff  filings 
and  other  reporting  requirements  with 
the  FCC  or  other  state  commissions  or 
with  records  maintained  in  accordance 
to  the  Uniform  Systems  of  Accounts 
(USOA).  Sections  69.116(c)  and 
69.117(c)  require  the  .semi -annual 
submission  of  data  by  the  local 
exchange  carriers  to  NECA.  Requiring 
this  data  collection  less  frequently 
would  imdermine  the  effectiveness  of 
the  programs.  States  of  telephone 
companies  filing  their  plans  for 
Commission  certification  will  be 
required  to  do  so  only  once.  Section 
69.606  is  a  monthly  requirement; 
however,  carriers  must  supply  the  data 
to  NECA  for  billing  purposes.  The 
information  is  used  to  compute  charges 
in  tariffs  for  access  service  (or 
origination  and  termination)  and  to 
compute  revenue  pool  distributions. 
Neither  process  could  be  implemented 
without  the  information. 

Federal  Communicatioos  Commission. 
William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  97-18133  Filed  7-10-97;  8:45  am) 
BILUNQ  CODE  6712-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportimity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Currently,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  titled  “Independent  Audits.” 
DATES:  Comments  must  be  submitted  on 
or  before  September  9, 1997. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Steven  F.  Hanft,  FDIC  Clearance  Officer, 
(202)  898-3907,  Office  of  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street  NW., 
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Washington,  D.C.  20429.  Comments 
may  be  hand-delivered  to  the  guard 
station  at  the  rear  of  the  17th  Street 
building  (located  on  F  Street),  on 
business  days  between  7:00  a.m.  and 
5:00  p.m.  (Fax  number  (202)  898-3838; 
Internet  address:  comments@fdic.gov]). 
All  comments  should  refer  to 
“Independent  Audits.” 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  FDIC:  Alexander  Himt,  Office  of 
Information  and  Regulatory  Affairs, 

Office  of  Management  €md  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  F.  Hanft,  at  the  address 
identified  above. 

SUPPLEMENTARY  INFORMATION:  Proposal 
to  renew  the  following  currently 
approved  collection  of  information: 

Title:  Independent  Audits. 

OMB  Number:  3064-0113. 

Frequency  of  Response:  Annual  and 
occasional. 

Estimated  Number  of  Respondents: 

420 

Estimated  Number  of  Responses  per 
Respondent:  3. 

Estimated  Total  Annual  Responses: 
1,260. 

Estimated  Time  per  Response:  32 
hours. 

Estimated  Total  Annual  Burden: 
40,320  hours. 

General  Description  of  the  Collection: 
The  FDIC’s  regulation  12  CFR  Part  363 
implements  section  36  of  the  Federal 
Deposit  Insurance  Act,  which  is 
generally  intended  to  facilitate  early 
identification  of  problems  in  financial 
management  at  larger  insured 
institutions  (those  with  assets  of  $500 
million  or  more)  through  annual 
independent  audits,  assessments  of  the 
efiectiveness  of  internal  controls  and 
compliance  with  designated  laws  and 
regulations  and  more  stringent  reporting 
requirements.  This  collection  of 
information,  currently  approved  by 
OMB  through  September  30, 1998, 
would  be  modified  to  delete  a 
requirement  that  respondents  comply 
with  Schedule  A  to  Appendix  A  of  Part 
363,  “Agreed  Upon  Procedures  for 
Determining  Compliance  with 
Designated  Laws.” 

Request  for  Comment:  Comments  are 
invit^  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  FDIC’s  functions, 
including  whether  the  information  has 
practical  utility:  (b)  the  accuracy  of  the 
estimates  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 


the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  emd  (d) 
ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  summarized  or 
included  in  the  FDIC’s  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington,  DC,  this  8th  day  of 
July,  1997. 

Federal  Deposit  Insurance  Corporation. 

Steven  F.  Hanft, 

Assistant  Executive  Secretary. 

[FR  Doc.  97-18214  Filed  4-10-97;  8:45  am] 
BtLUNG  CODE  6714-«1-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  Of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
“Government  in  the  Stmshine  Act”  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:05  a.m.  to  Tuesday,  July  8, 1997, 
the  Board  of  Directors  of  the  Federal 
Deposit  Instuance  Corporation  met  in 
closed  session  to  consider  (1)  matters 
relating  to  the  Corporation’s  corporate 
and  supervisory  activities,  (2)  reports  of 
the  Office  of  Inspector  General,  and  (3) 
an  administrative  enforcement 
proceeding. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Joseph  H.  Neely  (Appointive),  seconded 
by  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency), 
concurred  in  by  Director  Nicolas  P. 
Retsinas  (Acting  Director,  Office  of 
Thrift  Supervision),  and  Acting 
Chairman  Andrew  C.  Hove,  Jr.,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days’  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  nj^ting  open  to  pubic  obtpervation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  (c)(8),  and  (c)(9)(A)(ii)  of  the 
“Government  in  the  Sunshine  Act”  (5 
U.S.C.  552b  (c)(2),  (c)(4),  (c)(6),  (c)(8), 
and  (c)(9)(A)(ii)). 


The  meeting  was  held  in  the  Board 
Room  of  the  roiC  Building  located  at 
550 — 17th  Street,  N.W.,  Washington, 
D.C. 

Dated:  July  8, 1997. 

Federal  Deposit  Insurance  Corporation. 
Valerie  J.  Best, 

Assistant  Executive  Secretary. 

IFR  Doc.  97-18338  Filed  7-18-97;  5:04  pm) 
BILUNG  CODE  e714-01-M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 

Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  202-010979-028. 

Title:  Caribbean  Shipowners 
Association. 

Parties: 

Bemuth  Lines,  Ltd. 

Cari  Freight  Shipping  Co.  Ltd. 

Interline  Connection,  NV 

Seaborad  Marine,  Ltd. 

Tecmarine  Lines,  Inc. 

Crowley  American  Transport,  Inc. 

Compagnie  Generale  Maritime 

Seabmight  Line,  Ltd. 

Tropical  Shipping  &  Construction  Co., 
Ltd. 

King  Ocean  Service,  S.A. 

Synopsis:  The  proposed  amendment 
would  expand  the  geographic  scope  of 
the  Agreement  to  include  Trinidad. 

Dated;  July  7, 1997. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  97-18124  Filed  7-10-97;  8:45  am] 
BILLING  CODE  673(M)1-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
97-16690)  published  on  pages  34452 
and  33453  of  the  issue  for  Thursday, 
Jime  26, 1997. 
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Under  the  Federal  Reserve  Bank  of  St. 
Louis  heading,  the  entry  for  Area 
Bancshares  Corporation,  Owensboro, 
Kentucky,  is  revised  to  read  as  follows; 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Area  Bancshares  Corporation, 
Owensboro,  Kentucky;  to  indirectly 
acquire  Mutual  Service  Corporation, 
Somerset,  Kentucky,  and  thereby  engage 
in  riskless  principal  transactions, 
pursuant  to  §  225.28(b)(7)  of  the  Board’s 
Regulation  Y. 

Comments  on  this  application  must 
be  received  by  July  21, 1997. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  8, 1997. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-18222  Filed  7-10-97;  8:45  am] 
BILUNG  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 

(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares,  of  a  bank  or 
bank  holding  company  emd  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  compamy, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  7, 1997. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 


President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Pathfinder  Bancorp,  MHC,  Oswego, 
New  York;  to  acquire  100  percent  of  the 
voting  shares  of  Pathfinder  Bancorp, 
Oswego,  New  York,  and  Stock  Holding 
Company,  Oswego,  New  York,  and 
thereby  indirectly  acquire  Oswego  City 
Savings  Bank,  Oswego,  New  York. 

B.  Federal  Reserve  Bank  of  Cleveland 
(Jeffery  Hirsch,  Banking  Supervisor) 

1455  East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  F.N.B.  Corporation,  Hermitage, 
Pennsylvania;  to  acquire  up  to  20 
percent  of  the  voting  shares  of  Sun 
Bancorp,  Inc.,  Selinsgrove, 
Pennsylvania,  and  thereby  indirectly 
acquire  Sun  Bank,  Selinsgrove, 
Pennsylvania. 

In  connection  with  this  application. 
Applicant  has  also  applied  to  acquire. 
Pennsylvemia  Sun  Life  Insurance 
Company,  Phoenix,  Arizona,  and 
thereby  engage  in  providing  credit  life 
and  disability  insurance  exclusively  to 
customers  of  Sun  Bank,  Sun  Bancorp, 
Inc.’s  bank  subsidiary,  pursuant  to  § 
225.28(b)(ll)  of  the  Board’s  Regulation 
Y. 

C.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  Maypearl  Bancshares,  Inc., 

May  pearl,  Texas,  and  Maypearl 
Holdings,  Inc.,  Wilmington,  Delaware; 
to  become  a  bank  holding  companies  by 
acquiring  100  percent  of  the  voting 
shares  of  First  State  Bank,  Maypearl, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  8, 1997. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-18223  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  date:  10:00  a.m„  Wednesday, 
July  16, 1997. 

PLACE:  Maniner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Persoimel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 


involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  horn  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  July  9, 1997. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-18359  Filed  7-9-97;  10:56  am]  ’ 
BILLING  CODE  6210-01-F 


GENERAL  SERVICES 
ADMINISTRATION 

Final  Record  of  Decision 

AGENCY:  General  Services 
Administration,  in  cooperation  with 
Food  and  Drug  Administration, 
Assistance  from  Leo  A  Daly  Greenhome 
and  O’Mara,  Inc. 

DIRECT  INQUIRIES  TO:  Mr.  Jag  Bhargava, 
Development  Director,  General  Services 
Administration,  National  Capital 
Region,  7th  and  D  Streets,  S.W., 
Washington,  DC  20407,  (202)  708-6570. 

Abstract 
June,  1997 

SUPPLEMENTARY  INFORMATION: 

This  Record  of  Decision  formally 
documents  the  intent  of  the  General 
Services  Administration  and  the  U.S. 
Food  and  Drug  Administration  to 
construct  new  consolidated,  state-of-the- 
art  facilities  for  the  U.S.  Food  and  Drug 
Administration  at  the  former  Naval 
Surface  Warfare  Center  at  White  Oak  in 
Montgomery  County,  Maryland.  This 
Record  of  I)ecision  summarizes  the 
impacts  of  the  proposed  development 
and  proposed  mitigation  measures 
which  are  detailed  in  the  Final 
Environmental  Impact  Statement. 
Specific  mitigation  plans  will  be 
developed  during  the  design  stage  and 
will  consist  of  those  strategies  identified 
in  the  Final  EIS. 

Pursuant  to  Section  102(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA),  the  Coimcil  on  Environmental 
Quality  (CEQ)  Regulations  (40  CFR  Part 
1500  and  1508),  and  the  General 
Services  Administration  (GSA) 
Handbook,  PBS  Preparation  of 
Environmental  Assessments  and 
Environmental  Impact  Statements  (PBS 
P  1095.4B),  GSA,  in  its  role  as  manager 
of  federal  government  real  estate  and 
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space  planning,  announces  its  Record  of 
Decision  regarding  locating  the 
proposed  consolidation  of  the 
Headquarters  component  of  the  U.S. 

Food  and  Drug  Achninistration  (FDA)  at 
the  former  Naval  Surface  Warfare  Center 
at  White  Oak  in  Montgomery  Coimty, 
Maryland.  GSA  will  develop  the  WWte 
Oak  site  with  approximately  2,111,421 
gross  square  feet  of  offices,  laboratories 
and  support  facilities  for  approximately 
5,947  employees  and  500  visitors  per 
day. 

I.  The  Purpf>se  of  and  Need  for  the 
Proposed  Action 

Purpose  of  the  Proposed  Action 

The  purpose  of  the  proposed  action  is 
to  provide  new,  consolidated,  state-of- 
the-art  facilities  for  the  headquarters 
component  of  FDA  on  one  location  in 
Montgomery  County,  Maryland.  The 
White  Oak  site  would  be  used  to 
consolidate  the  Office  of  the 
Commissioner,  the  Center  for  Drug 
Evaluation  and  Research,  the  Center  for 
Devices  and  Radiological  Health,  and 
the  Center  for  Biologies  Evaluation  and 
Research,  the  Center  for  Devices  and 
Radiological  Health,  and  the  Center  for 
Biologies  Evaluation  and  Research.  (The 
Center  for  Veterinary  Medicine  and  the 
Center  for  Food  Safety  and  Applied 
Nutrition  would  be  in  separate  locations 
in  Prince  George’s  County,  Maryland, 
and  have  been  addressed  in  separate 
environmental  documents.) 

Background  of  the  Proposed  Action 

In  1990,  Congress  passed  the  FDA 
Revitalization  Act,  which  authorized  the 
Secretary  of  Health  and  Human  Services 
and  the  Administrator  of  the  GSA  to 
plan,  design,  and  construct  a 
consolidated  facility  for  FDA.  In  the 
Fiscal  Year  1992  Appropriation  of 
funding  for  the  FDA  consolidation. 
Congress  directed  that  the  new  facilities 
supporting  FDA  be  constructed  on  two 
sites.  The  directive  of  the  Appropriation 
split  the  consolidation  between  two 
counties  in  Maryland.  In  May  of  1995, 
the  U.S.  Congress  rescinded  the  funding 
for  the  FDA  consolidation  in 
Montgomery  County.  In  order  to 
reinstate  the  funding,  GSA  and  FDA 
developed  a  revised  program  to  (1) 
reduce  the  size  and  cost,  (2)  reduce  the 
construction  budget,  (3)  utilize  a  smaller 
site,  and  (4)  find  a  less  remote,  more 
developed  location,  for  the  proposed 
action. 

Need  for  the  Proposed  Action 

The  Headquarters  components  of  FDA 
are  current  housed  in  more  than  40 
federally-owned  or  leased  buildings  at 
18  locations  throughout  the  Washington 


D.C.  Metropolitan  area.  The  dispersed 
locations  of  the  FDA  have  created  both 
administrative  and  operational 
inefficiencies,  including  duplication  of 
services.  The  fragmentation  of  and 
distance  between  FDA’s  metropolitan 
facilities,  coupled  with  inadequate 
parking  at  several  facilities,  make  travel 
between  the  various  components 
inefficient.  Also,  many  of  the  buildings 
occupied  by  FDA  are  old,  in  poor 
condition,  and  overcrowded. 

The  proposed  action  is  needed  to 
provide  a  consolidated  facility  for  FDA. 
The  consolidation  would  improve 
administrative  and  operational 
efficiency  and  would  facilitate 
communication  and  interaction  among 
staff.  The  proposed  action  would 
provide  state-of-the-art  laboratories  and 
buildings  for  FDA.  The  facilities  would 
provide  flexibility  for  FDA  to  quickly 
and  economically  respond  to  changing 
priorities  and  programs  and  advances  in 
science  and  technology  through 
modular  planning  and  systems 
flexibility.  The  new  facilities  would 
improve  safety  and  reduce  potential 
hazards  through  careful  design  of  the 
laboratories,  animal  rooms,  offices,  and 
support  spaces,  including  adequate 
processing  and  storage  areas  for  wastes. 

The  new  facilities  would  improve 
energy  efficiency  through  heat  recovery 
strategies,  centr^  power  plant 
efficiencies,  site  placement  and 
landscaping,  and  an  efficient  building 
envelop,  form,  and  operation. 

The  consolidation  of  the  FDA 
Headquarters  at  new  state-of-the-art 
facilities  would  provide  a  quality 
workplace  environment  that  would 
promote  creativity  and  productivity  and 
facilities  communication  among  staff.  A 
quality  workplace  environment  would 
also  improve  FDA’s  opportunities  to 
recruit  and  retain  high  quality 
employees. 

II.  Alternatives  Considered 
Description  of  the  Proposed  Action 

The  FDA  Consolidation  within 
Montgomery  Coimty  would  consist  of 
constructing  approximately  2,111,421 
gross  square  feet  (gsf)  [190,028  square 
meters  (m^)]  of  offices,  laboratories,  and 
support  facilities  for  approximately 
5,947  employees  and  500  visitors  per 
day. 

The  Office  of  the  Commissioner 
would  have  its  own  office  building  and 
each  of  the  centers  of  FDA  Headquarters 
would  have  its  own  research  laboratory 
facilities,  in  separate  structures,  to 
support  its  regulatory  mission.  Shared 
support  facilities  proposed  for  the  FDA 
consolidation  are  listed  bellow: 

•  Agency  Crisis  Center. 


•  Auditorium. 

•  Broadcast  Studio. 

•  Child-Care  Center. 

•  Computer  Center. 

•  Credit  Union. 

•  Custodial  Services. 

•  Employee  Assistance. 

•  Food  Services. 

•  Health  Center. 

•  Library  and  Resource  Center. 

•  Mailing  Center. 

•  Maintenance  Shop. 

•  Security/Guard  Station. 

•  Shipping  and  Receiving. 

•  Training  Center. 

•  Visitor  Center. 

•  Warehouse. 

•  Waste  Storage. 

The  laboratory  portion  of  the  facility 
would  house  research  laboratories, 
laboratory  support,  and  offices  for  the 
scientists.  In  order  to  provide  efficient 
design,  the  laboratories  would  likely  be 
medium-rise  structures. 

Naval  Surface  Warfare  Center  at  White 
Oak 

The  Naval  Surface  Warfare  Center  at 
White  Oak  in  Silver  Spring,  Maryland  is 
the  Selected  Alternative  for  the 
proposed  FDA  consolidation.  The  site 
has  been  used  by  the  Navy  for  research, 
development,  testing,  and  evaluation 
since  1946.  The  Defense  Base  Closure 
and  Realignment  Act  of  1995  mandated 
that  the  Navy  close  the  White  Oak  base. 
The  site  encompasses  670  acres  (268 
hectares).  The  most  concentrated  area  of 
development  would  be  on  the  western 
portion  of  the  site.  The  site  layout 
would  maximize  the  conservation  of 
existing  wetlands,  stream  valleys, 
forested  areas,  and  steep  slopes.  The 
proposed  facilities  would  include  a 
compact  layout,  utilizing  medium-rise 
buildings  clustered  on  approximately 
130  acres  (52  hectares).  A  40-acre 
remote  parking  lot  is  proposed,  as  well 
as  a  new  access  road  to  Cherry  Hill 
Road. 

Reuse  of  Existing  White  Oak  Facilities 

GSA  prepared  a  detailed  evaluation  of 
the  existing  buildings  and  systems  for 
their  potential  renovation/reuse  in  the 
new  development  scheme,  or 
alternatively,  their  demolition.  It  is 
known  that  existing  buildings  contain 
hazardous  materials,  in  the  form  of 
asbestos  and  lead  paint,  which  would 
have  to  be  removed  or  encapsulated 
before  the  buildings  could  be 
demolished  or  renovated.  Findings 
indicated  that  it  would  not  be  cost 
effective  to  rehabilitate  and  reuse  the 
majority  of  the  existing  buildings.  Two 
buildings  will  be  reused.  Building  1  (the 
Main  Administration  Building  and 
Building  100. 
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No-Action  Alternative 

Under  the  No- Action  alternative,  the 
FDA,  through  GSA,  would  continue  to 
use  its  existing  facilities  of  more  than  40 
government-owned  and  leased  buildings 
at  18  locations  in  the  Washington  D.C. 
Metropolitan  area.  Additional  facilities 
would  be  leased  as  the  need  arises. 

The  No-Action  alternative  would  not 
allow  for  the  improved  efficiency 
resulting  horn  consolidated  of  the 
administrative,  management,  and 
technical  support  functions  of  the 
Headquarters  component  of  FDA. 

Higher  administrative  costs,  due  to 
duplication  of  services  in  multiple 
facilities,  would  continue.  The  existing 
facilities  would  not  allow  FDA  to 
support  the  changing  technology 
required  to  meet  its  regulatory  mission. 
Expansion  and  renovation  of  existing 
FDA  facilities  or  the  leasing  of 
additional  facilities  would  be  necessary 
to  alleviate  overcrowding.  Under  the 
No- Action  alternative,  the  White  Oak 
site  studied  in  this  EIS  would  not  be 
used  for  the  proposed  FDA 
consolidation. 

Alternative  Sites  Considered  and 
Dismissed 

Private  Sector  Site  for  Construction  of 
New  Facilities 

The  site  selection  process  began  with 
an  announcement  of  March  21, 1994,  of 
GSA’s  intention  to  acquire  a  site  for  the 
proposed  FDA  facilities  in  Montgomery 
County,  Maryland.  Eiirly  in  the  planning 
for  the  FDA  consolidation,  GSA,  in 
consultation  with  FDA,  established 
criteria  for  a  site  on  which  to  construct 
the  new  facilities.  These  criteria  were 
established  to  meet  FDA  requirements 
for  office  and  laboratory  space  as  well 
as  for  shared  use  support  areas  (see 
Section  2.2.3). 

Nine  sites  were  evaluated  to 
determine  compliance  with  the 
advertised  criteria.  These  evaluations 
were  based  upon  not  only  data  received 
horn  the  offerors,  but  also  upon 
additional  data  obtained  independently 
by  the  Site  Selection  Team  from  public 
agency  mapping  sources,  aerial  photo 
interpretations,  physical  site 
investigations,  and  environmental 
analyses.  The  Site  Selection  Team 
determined  that  five  of  the  sites  did  not 
meet  advertised  requirements  and  one 
of  the  sites  was  withdrawn  by  the 
offeror.  The  sites  studied  in  detail 
included  the  King  Farm  site,  the 
Germantown  site,  and  the  Clarksburg 
Triangle  site.  These  privately-owned 
sites  were  dismissed  fium  consideration 
with  the  offer  of  the  White  Oak, 
federally-owned  property. 


Purchase  or  Lease  Additional  Facilities 

Because  the  majority  of  existing  FDA 
facilities  cannot  accommodate 
expansion,  GSA  and  FDA  also 
investigated  either  the  leasing  or 
purchasing  of  additional  facilities. 

Public  notices  were  published,  however, 
none  of  the  offers  received  could 
provide  sufficient  space  to  meet  FDA’s 
needs. 

m.  Environmental  Impact  Statement 

An  EIS  was  prepared  to  address  the 
direct,  indirect,  and  cumulative  impacts 
of  the  Proposed  Action,  consolidation  of 
FDA  at  White  Oak,  and  No-Action 
alternatives.  A  Draft  EIS  w£is  issued  in 
March  1996  and  the  Final  EIS  was 
issued  in  April  1997.  Impacts  from  the 
No- Action  alternative  were  assessed 
based  on  the  FDA  remaining  in 
currently-used  facilities.  The 
environmental  issues  addressed  in  the 
EIS  were  identified  through  early  public 
involvement  (scoping);  tfuough 
consultations  with  local,  state,  and 
federal  agencies;  and  by  the  project 
team,  which  includes  GSA,  FDA,  and 
contractor  personnel  who  have  had 
experience  with  projects  of  similar 
scope.  For  discussion  and  analysis,  the 
issues  are  grouped  into  four  categories: 
natmal  and  physical  environment; 
socioeconomic  environment;  cultural 
environment;  and  infrastructure  and 
waste  management.  The  EIS  identified 
the  Proposed  Action  alternative  as  the 
preferred  alternative. 

IV.  Affected  Environment 

The  White  Oak  site  encompasses  670 
acres  (268  hectares),  of  which 
approximately  621  acres  (248  hectares) 
lie  within  Montgomery  Coimty  and 
approximately  49  acres  (20  hectares)  lie 
within  Fhince  George’s  County 
Maryland.  Primary  access  to  the  site  is 
from  New  Hcunpshire  Avenue, 
approximately  1.15  miles  (1.84 
kilometers)  north  of  the  Capital  Beltway, 
Interstate  495,  and  0.75  miles  (1.22 
kilometers)  south  of  U.S.  Highway  29, 
Colesville  Road. 

The  White  Oak  site  is  roughly  10,000 
feet  (3,048  meters)  east- west  by  3,300 
feet  (1,006  meters)  north-south.  The 
property  was  acquired  by  the  Navy  in 
1944  and  utilized  until  recently  for 
research,  development,  testing  and 
evaluation  of  weapons  systems.  The 
developed  areas  of  the  site  are  separated 
by  eight  wooded  stream  courses,  the 
largest  of  which  is  Paint  Branch, 
bisecting  the  site  from  north  to  south. 
Existing  development  is  grouped  on  the 
western,  central  and  eastern  thirds  of 
the  site,  with  the  main  concentration 


being  on  the  western  third.  There  are 
212  existing  structures  on  site. 

V.  Environmental  Consequences  of  the 
Proposed  Action  and  Mitigation 
Measures 

The  proposed  FDA  facilities  would  be 
constructed  on  a  compact  site  layout, 
utilizing  medium-rise  buildings 
clustered  on  approximately  130  acres 
(52  hectares)  of  the  western  portion  of 
the  site.  In  addition  to  the  130-acre 
development  area,  40  acres  (16  hectares) 
are  proposed  for  use  as  remote  parking. 
The  majority  of  the  White  Oak  site, 
including  all  buildings,  ground  and 
infrastructure,  outside  the  170  acres  (68 
hectares)  developed  for  FDA’s 
consolidation,  would  remain  as  it  exist 
when  the  Navy  leaves.  Future 
development  of  currently  unoccupied 
area  would  be  subject  to  separate 
environmental  reviews.  The  proposed 
limits  of  disturbance  for  development  of 
the  centers,  road,  and  support  facilities 
were  used  to  assess  impact  for  the 
Proposed  Action. 

A  summary  of  the  impacts  to  the 
natural  and  physical  environment,  the 
social  environment,  the  cultural 
environment,  and  infrastructure  and 
waste  management  along  with  proposed 
mitigation  measures  is  provided  below. 

Geology.  Soils,  and  Topography 

The  construction  of  the  FDA  facility 
would  interact  with  the  existing 
geologic  environment  as  the  result  of 
grading  activities  associated  with 
construction  which  would  alter  the 
topography  and  soils  of  the  site. 
Construction  in  areas  with  steep  slopes 
will  be  avoided  to  the  extent  possible. 
Detailed  subsurface  engineering  studies 
will  be  undertaken  prior  to  design  and 
construction  to  ensure  that  sound 
building  practices  are  followed.  Soil 
suitability  will  be  determined  and 
appropriate  building  foundation 
specifications  will  l»  developed.  A 
detailed  erosion  and  sedimentation  plan 
will  be  developed  prior  to  construction, 
following  the  state’s  “Erosion  and 
Sediment  Control  Guidelines  for  State 
and  Federal  Fhojects’’  (Mtuyland 
Department  of  Environment  (MDS), 
1990),  to  ensure  that  appropriate  soil 
erosion  and  sediment  control  measures 
are  taken  during  construction  of 
buildings,  roadways,  or  utility  lines  to 
minimize  soil  loss  due  to  erosion. 

Water  Resources 

Of  the  ten  stream  systems  on  the 
White  Oak  site  (Paint  Branch,  Westfarm 
Branch,  and  eight  unnamed  tributaries), 
five  streams  could  be  directly  affected 
by  the  proposed  action.  Paint  Branch 
and  its  tributaries  on  the  White  Oak  site 
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are  classified  by  Maryland  Department 
of  the  Environment  as  Use  II  waters  and 
carry  the  state’s  most  stringent  water 
quality  standards.  Stormwater 
management  for  the  proposed 
development  will  be  designed  to  meet 
MDE  requirements.  Three  stormwater 
management  detention  (dry)  basins  and 
an  imderground  stormwater 
management  facility  will  provide 
quantitative  control  for  the  main  FDA 
site.  Four  stormwater  management  (dry) 
basins  will  provide  quantitative  control 
for  the  remote  parking  area,  and  another 
detention  (dry)  basin  will  provide 
quantitative  control  for  the  new 
entrance  road  connecting  existing 
Dahlgren  Road  to  Cherry  Hill  Road. 

Qualitative  stormwater  management 
will  be  provided  by  bioretention  areas 
and,  if  feasible,  infiltration  trenches 
throughout  the  site.  Bioretention  areas 
are  proposed  for  many  of  the  islands  in 
the  parking  lots  to  treat  the  runoff  firom 
the  parking  lots.  Infiltration  trenches 
will  provide  qualitative  control  for  the 
buildings  and  roads. 

Severed  non-structural  best 
management  practices  (BMPs)  will  be 
incorporated  into  the  design  of  the 
project  to  further  mitigate  potential 
water  quality  concerns.  Open  section 
roads  (i.e.,  no  curb  and  gutter)  with 
grass  swales  and  vegetated  islands  will 
be  used  on  the  site  to  filter  pollutants 
and  reduce  thermal  impacts.  Stream 
buffers  will  be  maintained  to  protect 
stream  water  quality  in  accordance  with 
Maryland-National  Capital  Park  and 
Planning  Commission  (M-NCPPC) 
guidelines. 

Mitigation  measures  will  be 
incorporated  into  the  construction  to 
minimize  the  risk  of  contaminants 
entering  groundwater.  Proper 
precautions  will  be  taken  to  prevent 
transport  of  contaminants  during 
construction  and  excavation  activities. 
The  amount  of  mowed  lawns  will  be 
minimized  and  integrated  pest 
management  techniques  will  be  used 
during  landscaping  and  turf 
maintenance  practices  to  reduce  the 
potential  for  altering  groundwater 
quality. 

Wetlands 

Based  on  the  proposed  limits  of 
disturbance,  there  will  be  no  direct 
impacts  to  vegetated  wetlands. 
Incidental  impacts  (<50  square  feet 
each)  may  be  necessary  for  construction 
of  seven  stormwater  outfalls. 
Authorizations  from  the  Corps  of 
Engineers  and  Maryland  Department  of 
Environment  will  ^  obtained  prior  to 
construction  of  these  outfalls,  if  impacts 
to  the  streEun  channels  become 
necessary. 


The  increase  in  impervious  surfaces 
could  increase  erosion  and 
sedimentation  which  could  indirectly 
impact  wetlands  and  streams.  The 
vegetated  wetland  on  the  site  could 
experience  scoiuing,  loss  of  sediments, 
and  loss  of  herbaceous  vegetation. 
Increased  flooding  could  expand  the 
wetland  boundary  in  some  areas. 
Increased  erosion  due  to  scoiuing  would 
increase  sediment  load  in  the 
tributaries,  which  could  increase 
sedimentation  and  facilitate  the 
conversion  of  wetlands  to  uplands. 
Effective  stormwater  management  and 
erosion  control  will  minimize  indirect 
impacts.  The  proposed  buffer  zones 
throughout  the  site  will  also  minimize 
impacts.  There  would  be  some 
cumulative  impacts  to  wetlands  on  the 
White  Oak  site  due  to  on-  and  off-site 
developments.  Increases  in  flooding, 
erosion,  and  sediment  loads  are 
anticipated  to  affect  existing  wetlands. 

Vegetation  and  Wildlife 

Based  on  the  proposed  limits  of 
disturbance  for  the  proposed  action,  35 
acres  (14  hectares)  of  mowed  lawn  and 
32  acres  (13  hectares)  of  deciduous 
forest  land  would  be  directly  affected. 
Other  areas  affected  by  the  proposed 
construction  are  previously  developed 
areas  which  provide  minimal  wildlife 
habitat.  The  majority  of  proposed  forest 
land  impacts  are  along  the  edge  of  the 
existing  forest  land  and  near  the  existing 
development.  All  possible  measures 
will  be  taken  to  avoid  impacts  to  forest 
land.  Impacts  fi'om  human  disturbance 
will  be  minimal  since  the  areas  being 
developed  for  the  FDA  facilities  are 
presently  developed. 

The  White  Oak  site  is  surrounded  by 
development  and  is  one  of  only  a  few 
areas  of  substantial  plant  and  wildlife 
habitat  remaining  in  the  vicinity. 
Development  of  this  site  for  the  FDA 
facility  and  would  further  decrease  the 
limited  amount  of  plant  and  wildlife 
habitat  available  in  this  area.  Mitigation 
measures  for  effects  to  vegetation  and 
wildlife  primarily  consist  of 
maintaining  large  areas  of  forest, 
especially  along  streams,  to  provide 
wildlife  habitat  and  movement 
corridors.  Sufficient  amounts  of  forest 
will  be  retained  under  this  alternative  to 
comply  with  county  and  state  forest 
conservation  regulations.  Specifically, 
there  will  be  25  acres  (10  hectares)  of 
forest  land  remaining  on  the  170-acre 
development  site.  This  forest  land  is 
contiguous  and  will  continue  to  buffer 
streams  located  on  the  project  site. 


Threatened,  Endangered,  and  Sensitive 
Species 

No  known  direct,  indirect,  or 
cumulative  impacts  are  anticipated  to 
any  federally-listed  or  state-listed 
endangered  or  threatened  species  or 
those  proposed  for  listing  with  proposed 
construction  on  the  White  Oak  site. 

Contamination  Assessment 

Of  the  seven  identified  hazardous 
waste  sites,  only  one  (Site  #11, 

Industrial  Wastewater  Disposal  Area 
100)  is  located  within  the  proposed 
project  area.  Groundwater  will  require  a 
remediation  program  to  achieve  clean¬ 
up  objectives.  However,  the  timetable 
for  implementation  of  the  remediation  is 
uncertain.  The  proposed  remediation 
methodologies  will  involve  extraction 
and  on-site  treatment  of  groundwater. 
The  Navy  is  responsible  for  on-going 
remediation  of  ^1  of  the  identified  sites, 
including  Site  #11.  Site  investigation 
and  remediation  activities  have  been 
and  will  continue  to  be  coordinated  by 
the  BRAG  clean-up  team  which  is 
comprised  of  the  Navy  (NSWC 
Detachment  White  Oak),  the  MDE,  and 
the  U.S.  EPA  Region  III.  These  activities 
are  communicated  to  the  Restoration 
Advisory  Board  which  is  made  up  of 
local  government  and  community 
members. 

Future  locations  of  extraction  wells 
and  treatment  facilities  for  the  proposed 
groundwater  remediation  have  not  yet 
been  established.  The  design  for  the 
construction  of  the  proposed  action  will 
be  coordinated  with  the  Navy’s  plans  for 
design  and  siting  of  extraction  wells  and 
on-site  treatment  facilities  for  the 
remediation  systems. 

Contaminated  soils  are  not  expected 
to  affect  construction.  If  soil 
contamination  is  identified,  a  permit  for 
soil  remediation  is  required  from  the 
MDE  Air  and  Radiation  Management 
Division.  In  addition,  arrangements  for 
the  testing,  containment  and  treatment 
of  groundwater  will  be  required  if 
dewatering  operations  are  needed  for 
construction  excavations. 

Asbestos  has  been  identified  in  many 
of  the  buildings  which  are  designated 
for  demolition  or  renovation  within  the 
proposed  action  project  area.  As 
demolition  and  renovation  activities 
could  cause  the  release  of  asbestos  to 
the  environment,  all  Mable  or 
potentially  fiiable  asbestos  will  be 
removed  prior  to  building  alterations  in 
accordance  with  the  National  Emissions 
Standard  for  Hazardous  Air  Pollutants 
(NESHAPS)  and  Maryland  Department 
of  the  Environment  Air  Management 
regulations.  Asbestos  emissions  to  the 
environment  from  each  NESHAPS 
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source  will  be  minimized  through 
engineering  controls  and  appropriate 
work  practices.  All  asbestos  and 
asbestos-contaminated  debris  will  be 
disposed  off-site  at  a  permitted  disposal 
facility. 

Lead  paint  is  likely  to  be  present  in 
buildings  designated  for  demolition  or 
renovation  within  the  proposed  action 
area.  Demolition  of  buildings  must  be 
performed  in  accordance  with  MDE 
regulations  (COMAR  26.11.06.03D) 
requiring  that  reasonable  precaution 
must  be  taken  to  prevent  particulate 
matter,  such  as  fugitive  dust  from 
becoming  airborne.  Demolition  and 
construction  debris  containing  lead- 
based  paint  wastes  will  be  segregated 
and  tested  to  determine  lead 
concentrations  and  appropriate  disposal 
in  accordance  with  RCRA  guidelines. 

PCB  wastes  are  not  stored  within  the 
proposed  action  area.  However, 
fluorescent  light  ballasts  containing 
PCBs  are  likely  to  be  present  in  many 
of  the  buildings  within  the  proposed 
action  area.  PCB-containing  light 
ballasts  and  any  remaining  PCB- 
containing  transformer  equipment  will 
be  removed  prior  to  buil(hng  demolition 
and  disposed  at  off-site  TSCA-approved 
facilities. 

According  to  the  White  Oak 
underground  storage  tank  (UST) 
inventory,  11  petroleum  UST  systems 
are  active  in  the  proposed  action  area. 
The  proposed  action  will  require  the 
removal  or  closure  of  all  UST  systems 
which  are  taken  out  of  service.  Also, 
removal  of  four  fuel  oil  aboveground 
storage  tanks  (ASTs)  from  locations 
within  the  proposed  action  project  area 
will  be  required  by  local  building  codes. 

It  is  anticipated  that  abatement  or 
closure  activities  related  to  remaining 
asbestos,  lead  paint,  PCBs,  and  USTs 
will  be  carried  out  prior  to  or  during 
construction,  as  appropriate,  by 
demolition  or  abatement  contractors. 
Project  specifications  for  these  actions 
will  require  proper  off-site  disposal  of 
wastes,  including  hazardous  wastes  and 
special  solid  wastes,  at  appropriate 
disposal  hicilities. 

Decommissioning  surveys  will  be 
completed  by  the  NSWC  Health  Physics 
Office  in  compliance  with  requirements 
for  termination  of  permits  for 
radioactive  sources  under  the  Nav)'’s 
Nuclear  Regulatory  Commission  license. 
Based  on  the  findings  of  the  scoping 
survey,  related  to  residual  Radium  226 
contamination,  further  study  will  be 
required  to  determine  how  much 
remediation  is  necessary  and  the 
associated  costs.  Appropriate 
remediation  will  then  be  conducted  by 
the  Navy. 


Air  Quality 

The  results  of  the  air  quality  analysis 
for  both  mobile  and  stationary  emission 
sources  indicate  that  the  ffiture  scenario 
with  FDA  would  not  significantly  affect 
the  ambient  air  quality  in  the  region. 

The  mobile  and  stationary  sources  of  the 
proposed  action  will  not  significantly 
contribute  to  any  violations  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone  or  its  precursors 
such  as  nitrous  oxide  (NOx)  or  volatile 
organic  compounds  (VOCs).  The 
stationary  soiirces  at  NSWC,  including 
the  proposed  new  boilers,  will  not 
impact  the  attainment  of  a  15  percent 
reduction  in  VOCs,  as  outlined  in  the 
Maryland  State  Implementation  Plan. 
Upon  comparison  of  the  emissions  from 
the  automobile  exhaust,  it  was 
determined  that  the  carbon  monoxide, 
NOx,  and  particulate  matter  emissions 
were  well  below  the  de  minimis  levels. 
Therefore,  emissions  generated  from  the 
proposed  action  are  exempt  from  further 
analysis  as  defined  in  the  General 
Conformity  Rule  imder  the  Clean  Air 
Act. 

The  White  Oak  site  is  located  in  an 
ozone  serious  nonattainment  area, 
however,  the  area  is  in  attainment  for 
carbon' monoxide.  The  requirements 
will  include  review  of  criteria 
pollutants,  if  any,  to  be  generated  from 
the  proposed  sources.  The  permits  will 
be  reviewed  and  approved  by  the 
Maryland  Air  and  Radiation 
Administration.  The  proposed  boilers 
will  require  permits  from  the  MDE. 
Diuing  the  permitting  process  for  the 
proposed  boilers,  the  impacts  on  the 
ambient  air  quality  will  be  determined. 
The  air  quality  model  in  this  case  will 
also  determine  the  minimum  stack 
heights  required  to  effectively  disperse 
the  emissions  from  the  proposed  boilers. 

Federal  mandates  to  reduce  emissions 
include  controls  for  refueling 
operations,  inspection,  and  maintenance 
of  vehicle  emission  systems.  States  and 
local  governments  have  regulated 
specific  operations  and  participated  in 
the  reformulated  gasoline  program.  Car 
pooling,  employee  commute  options, 
mass  transit  improvements,  high 
occupancy  vehicle  (HOV)  lanes  are 
some  of  the  Transportation  Control 
Measures  (TCMs),  FDA,  since  it  is  a 
government  agency,  will  be  required  to 
implement  these  measures  to  reduce 
emissions. 

Noise 

Direct,  short-term  noise  impacts 
would  result  from  construction 
activities  during  development  of  the 
FDA  facility.  There  woxild  be  no  direct 
impacts  to  area  noise  levels  due  to 


operations  of  the  proposed  facility. 

Noise  levels  should  be  similar  or 
slightly  lower  than  those  currently  at 
the  side  due  to  cessation  of  current 
Navy  tests  involving  explosives.  Indirect 
roadway  traffic  noise  will  have  virtually 
no  impact  on  noise  levels  at  the  . 
identified  sensitive  receptors. 

Noise  from  construction  equipment 
can  be  reduced  by  the  construction  of 
temporary  noise  barriers  by  avoiding 
times  of  day  or  days  of  the  week  when 
noise  exposures  will  be  more 
objectionable  (for  example,  weekend 
mornings).  The  lowest  amplitude  back¬ 
up  alarms  sufficient  for  “audibility”  to 
meet  safety  requirements  will  be  used. 
Equipment  will  be  operated  with 
manufactvirer  noise  control  features  in 
working  order. 

Facilities  on  the  FDA  site  that  would 
generate  noise  will  be  located  as  far 
from  noise-sensitive  receptors  as 
possible.  Site  topography  and  layout 
will  be  used  to  provide  shielding  by 
hillsides  or  other  structiues.  For  indoor 
noise  sources,  buildings  will  be 
specified  to  provide  suitable  sound 
attenuation  and  the  equipment 
operating  spaces  will  be  treated  to 
minimize  interior  sound  buildup. 
Internal  combustion  engine  exhausts 
and  fans  drawing  firom  or  discharging  to 
the  atmosphere  will  be  fitted  with 
silencers.  Where  possible,  installed 
equipment  will  be  specified  to  minimize 
noise  generation  (for  example,  fan 
selection  for  low  noise).  Noisy  facility 
operations  will  be  scheduled  for  times 
that  are  least  noise-sensitive. 

Land  Use 

The  existing  zoning  for  the  White  Oak 
site  is  for  residential  development; 
however,  the  proposed  land  use  is 
compatible  with  the  existing  land  use 
and  impact  will  be  minimal. 

Population 

Because  no  residential  uses  are 
contemplated  as  part  of  the  proposed 
FDA  consolidation  and  since  the 
proposed  action  would  result  primtirily 
in  a  consolidation  of  existing  offices  and 
laboratories,  implementation  of  the 
proposed  action  on  this  site  should  not 
result  in  a  significant  change  in  county¬ 
wide  population  characteristics  or 
projections. 

Housing 

Additional  housing  demand  may  be 
generated  in  the  White  Oak  area  due  to 
the  relocation  of  FDA  facilities. 

Economy,  Employment,  and  Income 

The  proposed  action  at  White  Oak 
will  have  positive  short-term  impacts  on 
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the  regional  economy.  The 
consolidation  of  the  FDA  facilities  will 
not  significantly  affect  the  economy  of 
the  National  Capital  Region  because 
neither  employment  nor  procurement  is 
expected  to  change.  However,  the  White 
Master  Plan  area  of  Montgomery 
County  will  benefit  from  payroll 
spending  by  FDA  employees  at  local 
businesses  and  income  of  FDA 
employees  choosing  to  relocate  their 
place  of  residence. 

Environmental  Justice  in  Minority  and 
Low-Income  Populations 

The  proposed  action  will  not 
disproportionately  impact  minority  or 
low-income  populations  in  the  White 
Oak  area.  Construction  of  the  proposed 
project  will  not  hinder  the  continued 
economic  growth  or  alter  the  character 
of  the  area. 

Taxes  and  Revenue 

Taxes  and  government  revenues  are 
not  expected  to  be  significantly  affected 
by  the  proposed  action. 

Community  Facilities  and  Services 

Construction  of  the  FDA  facility  at 
White  Oak  would  not  result  in  any 
direct  impacts  to  existing  community 
facilities  and  services. 

Aesthetics  and  Visual  Resources 

The  project  facilities  would 
permanently  affect  the  existing 
appearance  of  the  landscape  within  the 
project  site.  Special  care  will  be  given 
to  the  architectural  character  of  ffie  new 
buildings  so  that  they  are  compatible 
with  the  surrounding  area.  Landscaping 
measures  will  help  mitigate  the  visual 
impacts  of  the  proposed  facilities  finm 
surrounding  properties. 

Public  Health  and  Safety 

Details  of  the  safety,  prevention  and 
mitigation  procedures  that  will  be 
employed  to  protect  public  health  at  the 
FDA  facility  will  be  provided  by  the 
FDA  in  a  S^ety  Analysis  Report  when 
definitive  plans  for  the  site  are  in  place. 
Extensive  prevention  and  mitigation 
procedures  are  practiced  by  the  FDA  to 
prevent  occupational  hazards  and 
migration  of  contaminants  off  site  via 
transport  by  workers  or  any  other 
pathway. 

These  regulations  will  contain 
hazardous  or  infectious  substances  in  a 
controlled  enviromnent,  and  will 
prevent  exposure  of  the  general  public 
to  any  agents  that  may  adversely  affect 
human  health. 

Historic  Properties 

The  Maryland  Historic  Trust  State 
Historic  Sites  Inventory  Form 


concluded  that  the  Haval  Ordnance 
Laboratory  (NOL)  historic  district  is 
significant  under  National  Register 
Criterion  A,  B,  and  C,  and  possesses 
exceptional  significance  under  National 
Register  Criteria  Consideration  G,  at  the 
national  level  for  its  pivotal  role  as  a 
first-generation  Cold-War-period 
defense  weapons  research  facility. 

If  the  Maryland  State  Historic 
Preservation  Officer  (SHPO)  concurs 
with  this  finding,  then  the  proposed 
action  will  have  an  Adverse  Effect  on 
the  Naval  Ordnance  Laboratory  historic 
district  as  defined  in  36  CFR  800.9 
Approximately  70  Contributing  historic 
district  resources  and  46  Non¬ 
contributing  resources  will  be 
demolished  within  the  100  Area,  and 
approximately  4  Contributing  resources 
will  be  taken  within  the  200  Area.  In  the 
event  of  a  finding  of  Adverse  Effect, 

GSA  will  follow  the  requirements  found 
in  36  CFR  800.5e  (When  the  effect  is 
adverse).  In  compliance  with  these 
requirements,  GSA  will:  notify  the 
Advisory  Council  on  Historic 
Preservation  (Council);  consult  with  the 
SHPO  and  involve  interested  persons  as 
participating  consulting  parties; 
document  the  finding  of  Adverse  Effect 
according  to  36  CFR  800.8;  inform  the 
public  of  the  finding  of  Adverse  Effect; 
and  execute  a  Memorandiun  of 
Agreement  (MOA)  with  the  SHPO 
specifying  how  the  effects  will  be  taken 
into  account.  The  MOA  is  expected  to 
provide  an  agreement  on  ways  in  which 
GSA  will  minimize  or  mitigate  these 
adverse  impacts. 

Archeological  Resources 

The  Phase  I  archaeological 
investigation  revealed  no  prehistoric  or 
historic  archaeological  remains  within 
the  areas  of  potential  effects  for  the 
proposed  construction  activities. 
Concurrence  from  the  State  Historic 
Preservation  Office  (Maryland  Historical 
Trust)  is  pending. 

Utilities 

Adequate  water  supply  can  be 
provided  to  the  White  Oak  site  from 
existing  service  connections. 
Improvements  to  the  existing  sewer 
system  will  be  required,  and  the  Paint 
Branch  Trunk  sewer  will  likely  require 
relief  in  the  next  5  to  10  years.  GSA  and 
FDA  will  prepare  a  water  conservation 
plan  and  policy,  install  water  saving 
fixtures,  and  design  landscape  plans  for 
minimum  water  usage. 

Adequate  electrical  power  and  natural 
gas  be  supplied  to  the  White  Oak  site 
from  existing  lines.  Energy  conservadon 
measures  will  be  incorporated  into 
building  design.  Updated  on-site 


conummication  systems  will  be 
required. 

Transportation  and  Parking 

Access  to  the  White  Oak  site  is 
provided  via  MD  650  and  Cherry  Hill 
Road.  The  improvements  proposed  for 
the  main  entrance  to  the  site  firom  MD 
650  include: 

•  A  single  left-turn  lane  for 
southboimd  MD  650  into  the  site. 

•  A  right-turn  lane  for  northbound 
MD  650  into  the  site. 

•  A  right-turn  lane  from  the  site  to 
northbound  MD  650. 

•  Three  left- turn  lanes,  including  a 
shared  through  lane,  from  the  site  to 
southbound  MD  650. 

A  new  full  entrance  is  proposed  from 
Cherry  Hill  Road  adjacent  to  the 
northeast  comer  of  Ae  property.  This 
entrance  will  be  at  a  new  location  close 
to  the  Montgomery/Prince  George’s 
coimty  line  and  will  include: 

•  A  left-and  right-turn  lane  exiting 
the  site  to  Cherry  Hill  Road. 

•  A  right-turn  lane  for  eastbound 
Cherry  Hill  Road  into  the  site. 

•  A  left-turn  lane  for  westbound 
Cherry  Hill  Road  into  the  site. 

Intersection  capacity  analyses  were 
performed  for  the  AM  and  PM  peak 
hours  at  study  intersections  within  the 
White  Oak  study  area  for  the  projected 
build-out  year  of  2005.  The  results  of  he 
analyses  indicated  that  the  majority  of 
intersections  would  not  operate  at 
acceptable  levels  of  service  with  or 
without  the  proposed  FDA  facility. 

A  Transportation  Management  Plan 
(TMP)  was  developed  to  aid  in  the 
mitigation  of  traffic  impacts  from  FDA 
to  the  extent  possible.  Transportation 
management  strategies  proposed 
include:  provision  of  employee 
transportation  coordinator;  ride¬ 
matching  service;  preferential  parking 
for  carpools  and  vanpools;  guaranteed 
ride  home  program;  flexitime  program; 
flecxiplace  program;  and  bus  service  to/ 
finm  Metrorail.  In  addition  to  these 
strategies,  the  following  is  a  list  of 
roadway  improvements  that  would  be 
necessary  to  mitigate  traffic  impacts  if 
the  FDA  facility  is  located  at  the  White 
Oak  site. 

•  MD  650  at  Michelson  Road.  These 
improvements  include  the  addition  of  a 
right-tum  lane  along  northbound  MD 
650  into  the  site.  The  total  length  of  the 
lane,  including  taper,  would  be  350  feed 
(107  meters),  the  intersection 
improvements  for  MD  650  at  Michelson 
Road  mitigate  the  traffic  impacts  at  the 
intersection  in  the  PM  but  not  the  AM 
peak  hour. 

•  MD  650  and  Schindler  Drive/ 
Mahan  Drive  (Main  Gate.)  These 
improvements  include  the  addition  of  a 
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northbound  channelized  right-turn  lane 
into  the  site;  and  extending  the 
southbound  left-turn  lane  on  MD  650. 
Tlie  total  length  of  the  northbound  right- 
turn  lane,  including  taper,  is  350  feet 
(107  meters)  and  the  southbound  left- 
turn  lane  is  400  feet  (120  meters).  These 
improvements  also  include  the  addition 
of  two  additional  westbound  lanes  out 
of  the  site.  The  improvements  to  the 
intersection  do  not  mitigate  the  traffic 
impact  at  the  intersection  in  the  PM 
peak  hour. 

•  MD  650  at  Powder  Mill  Road.  These 
improvements  include  the  widening  of 
southbound  MD  650  to  accommodate 
the  turning  movements  of  three  left-turn 
lanes  from  the  east  leg  of  Powder  Mill 
Road.  Widening  will  occur  north  and 
south  of  the  intersection  to  transition 
the  southbound  lanes  ft'om  a  lane  width 
of  12  feet  to  a  width  of  14  feet.  The  east 
leg  of  Powder  Mill  road  will  be  restriped 
to  provide  double  left- turn  lames,  a  tl:^/ 
left-turn  lane,  and  a  right-turn  lane  and 
the  traffic  signal  will  be  modified. 

•  MD  650  at  Lockwood  Drive.  These 
improvements  involve  reconfiguring  the 
intersection  to  provide  an  additional 
left-turn  lane  on  Lockwood  Drive’s  east 
and  west  approach  to  MD  650. 

•  Cherry  Hill  Road  at  Broadbirch  Dr./ 
Calverton  Blvd.  These  improvements 
include  the  addition  of  a  right-turn  lane 
on  northbound  Cherry  Hill  Road.  The 
total  length  of  the  northbound  right-turn 
lane,  including  taper,  is  350  feet  (107 
meters). 

•  Cherry  Hill  Road  to  Powder  Mill 
Road.  These  improvements  include  the 
provision  of  sepau'ate  north-and 
southbound  left-turn  lames.  The  total 
length  for  both  the  north-  and 
southbound  lanes  is  150  feet  (46 
meters). 

•  U.S.  29  at  Lockwood  Drive.  These 
improvements  involve  widening  the 
driveway  from  the  Manor  Care  property 
to  provide  an  additional  left-turn  lane. 

The  widening  of  Cherry  Hill  Road  to 
four  lanes  from  the  Montgomery  County 
line  to  Autoville  Drive  in  College  Park 
is  included  in  the  Prince  George’s 
County  FY  1996-2001  Capital 
Improvement  Program.  However,  this 
project  is  not  presently  funded.  The 
Subregion  1  Master  Plan  identifies 
Powder  Mill  Road  as  am  arterial 
highway  which  will  be  ultimately  built 
as  a  four  to  six-lane  divided  roadway 
between  the  Montgomery  County  line 
and  U.S.  1  in  Beltsville.  Construction  of 
these  improvements  to  Cherry  Hill  Road 
and  Powder  Mill  Road  will  improve 
access  to  the  FDA  site  and  more  than 
mitigate  existing  and  projected  levels  of 
service  at  the  intersection  of  Cherry  Hill 
Road  and  Powder  Mill  Road.  In 
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addition,  access  to  the  FDA  site  from  I- 
95  will  be  greatly  enhanced. 

The  following  intersections  are  not 
mitigated: 

•  U.S.  29  at  Cherry  Hill  Road/ 
Randolph  Road. 

•  MD  650  at  Lockwood  Drive. 

•  MD  650  at  Elton  Road. 

FDA  traffic  will  have  a  relatively 
small  impact  on  those  intersections  at 
which  mitigation  was  not 
recommended.  Mitigation  was  not 
recommended  at  these  intersections  due 
to  physical  constraints  such  as  existing 
structures  and  inadequate  rights  of  way. 
In  addition,  these  intersections  were 
projected  to  fail  under  future  conditions 
without  the  presence  of  FDA  traffic. 

To  improve  traffic  flow  in  the  area 
surrounding  the  site,  implementation  of 
regional  solutions  proposed  in  the 
Montgomery  and  Prince  George’s 
Counties  Master  Plans  will  be  necessary. 
These  improvements  could  include 
construction  of  grade  separated 
interchanges  on  U.S.  29,  widening 
Cherry  Hill  Road  and  Powder  Mill  Road, 
and  construction  of  a  Transitway  on 
U.S.  29.  Additional  regional  solutions 
would  include  enhanced  bus  and  feeder 
service  to  Metrorail  and  MARC  train 
stations  at  Silver  Spring  and  Greenbelt. 

Waste  Management 

Waste  types  to  be  generated  by  FDA 
include:  general  waste  (including 
recyclable  waste),  medical  waste, 
hazardous  waste,  low-level  radioactive 
waste,  and  mixed  waste.  All  wastes  will 
be  properly  handled,  stored,  and 
removed  from  the  site  in  accordance 
with  appropriate  state  and  federal 
regulations. 

VI.  Areas  of  Controversy 

The  following  areas  of  controveisy 
concerning  the  proposed  action  have 
been  identified  from  public  and  agency 
comments:  the  efi^ects  of  the  FDA 
facility  on  area  traffic:  the  availability  of 
adequate  public  transportation;  existing 
contamination  on  the  White  Oak  site; 
effects  of  the  new  facility  on  water 
quality;  and  historic  preservation.  The 
actions  taken  to  resolve  these  areas  of 
controversy  are  presented  below. 

Traffic 

A  traffic  analysis  was  completed 
comparing  the  projected  fiiture  traffic 
conditions  for  area  intersections  without 
FDA  to  those  conditions  projected  for 
the  proposed  action.  The  results  of  the 
traffic  analysis  indicated  that  the 
majority  of  intersections  would  not 
operate  at  acceptable  levels  of  service 
imder  either  future  scenario.  To  mitigate 
the  impacts  to  area  traffic  from  the  FDA 
facility,  off-site  road  improvements  have 
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been  proposed  as  well  as  the 
implementation  of  transportation 
demand  management  strategies  to 
reduce  the  number  of  vehicles  accessing 
the  White  Oak  site  as  detailed  in  Section 
V  of  this  report. 

Public  Transportation 

The  Silver  Spring,  Forest  Glen,  and 
Wheaton  stations  along  the  Metrorail 
Red  Line  are  located  approximately 
three  miles  firom  the  White  Oak  site,  and 
the  Greenbelt  and  College  Park  stations 
of  the  Metrorail  Green  Line  are  located 
approximately  four  miles  fi-om  the 
White  Oak  site.  The  MARC  train  also 
services  stations  in  Silver  Spring, 
Greenbelt,  and  College  Park.  There  are 
several  Metrobus  on  Ride  On  bus  routes 
that  service  the  White  Oak  area; 
however,  the  current  services  schedules 
are  infrequent  and  some  existing  bus 
stops  are  not  conveniently  located. 

A  component  of  the  Transportation 
Management  Plan  is  to  provide  bus 
service  between  the  FDA  facility  and  the 
Silver  Spring  Metro  station.  GSA  will 
discuss  bus  service  options  with 
Montgomery  County. 

Existing  Contaminated  Areas 

The  Navy  is  responsible  for  on-going 
remediation  of  all  of  the  identified 
contaminated  sites.  Remediation 
activities  will  continue  to  be 
coordinated  by  the  BRAC  clean-up  team 
which  is  comprised  of  the  Navy  (NSWC 
Detachment  White  Oak),  the  MDE,  and 
the  U.S.  EPA  Region  III.  These  activities 
are  commimicated  to  the  Restoration 
Advisory  Board  which  is  made  up  of 
local  government  and  community 
members. 

Water  Quality  Impacts 

Paint  Branch  emd  its  tributaries  on  the 
White  Oak  site  are  classified  by 
Maryland  Department  of  the 
Environment  as  Use  III  waters  and  carry 
the  state’s  most  stringent  water  quality 
standards.  Mitigation  measures  will 
include  stream  valley  bufiers,  the 
utilization  of  best  management  practices 
for  maximum  pollutant  removal 
efficiency,  and  state-of-the-art 
stormwater  management  techniques. 
Several  stormwater  management 
facilities  are  located  within  the  stream 
valley  buffers;  however,  they  are  within 
areas  already  distmrbed. 

Historic  Preservation 

If  the  Maryland  State  Historic 
Preservation  Officer  concurs  with  the 
designation  of  the  Naval  Ordinance 
Laboratory  as  a  historic  district,  then  the 
proposed  action  will  have  an  Adverse 
Effect.  In  the  event  of  a  finding  of 
Adverse  Effect,  GSA  will  follow  the 
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requirements  found  in  36  CFR  800.5e 
(When  the  effect  is  adverse).  In 
compliance  with  these  requirements, 

GSA  will:  notify  the  Advisory  Council 
on  Historic  Preservation  (Council); 
consult  with  the  SHPO  and  involve 
interested  persons  as  participating 
consulting  parties;  document  the 
finding  of  Adverse  Effect  according  to 
36  CFR  800.8;  inform  the  public  of  the 
finding  of  Adverse  Effect;  and  execute  a 
Memorandum  of  Agreement  (MOA) 
with  the  SHPO  specifying  how  the 
effects  will  be  taken  into  account.  The 
MOA  is  expected  to  provide  an 
agreement  on  ways  in  which  GSA  will 
minimize  or  mitigate  these  adverse 
impacts. 

VII.  Environmental  Planning  Process 

The  Scoping  process  including  the 
publication  of  the  Notice  of  Intent  in  the 
Federal  Register  on  October  25, 1995 
followed  by  a  series  of  scoping  meetings 
held  to  identify  issues  of  concern  to  the 
community  and  government  agencies.  A 
public  scoping  meeting  was  held  on 
November  7, 1995  at  the  Naval  Surface 
Warfare  Center  in  White  Oak,  and  an 
agency  scoping  meeting  was  held  on 
November  21, 1995. 

The  National  Environmental  Policy 
Act  of  1969  (NEPA),  as  amended, 
requires  that  the  public  and  afiected 
agencies  be  provided  the  opportunity  to 
review  emd  comment  on  the 
Environmental  Impact  Statement  (EIS). 

A  75-day  review  jjeriod  of  the  draft  EIS, 
commenced  on  March  15, 1996  and 
concluded  on  May  31, 1996  in  order  to 
comply  with  these  requirements.  During 
this  period,  a  public  hearing  was  held 
on  April  16, 1996  at  the  Naval  Surface 
Warfare  Center  at  the  site  of  the 
Proposed  Action  to  receive  comments 
from  the  public. 

A  Final  Environmental  Impact 
Statement  was  prepared  to  address 
comments  made  on  the  Draft  EIS,  and 
was  filed  with  the  U.S.  EPA  on  May  2, 
1997,  The  Final  EIS  was  also  made 
available  to  the  public  and  affected 
agencies  for  an  additional  30-day  review 
period  (May  2, 1997  through  June  2, 
1997).  Comments  on  the  Final  EIS  were 
taken  into  consideration  by  GSA  and 
FDA  in  the  preparation  of  this  Record  of 
Decision. 

GSA  believes  that  there  are  no  other 
outstanding  environmental  issues  to  be 
resolved  with  respect  to  the  proposed 
construction  on  the  White  Oak  site  with 
approximately  2,111,421  gsf  of  offices 
laboratories  and  support  facilities,  and 
4,500  parking  spaces  for  approximately 
5,947  employees  and  500  visitors  per 
day.  The  mitigation  program  for  the 
development  of  the  White  Oak  site  will 
be  developed  during  the  design  phase. 


Mitigation  measures  will  be  developed 
from  those  recommended  in  the  Final 
EIS  or  other  state-of-the-art  practices. 
Questions  regarding  the  EIS  prepared 
for  this  action  should  be  directed  to  Mr. 
Jag  Bhargava,  P.E.,  Development 
Director,  General  Services 
Administration  National  Capital  Region, 
Room  2120,  7th  and  D  Streets,  SW, 
Washington,  DC  20407,  telephone  202- 
708-6570. 

Dated:  June  26, 1997. 

Nelson  Alcalde, 

Regional  Administrator,  General  Services 
Administration. 

[FR  Doc.  97-18135  Filed  7-10-97;  8:45  am] 
BILUNQ  CODE  6820-23-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97F-0283] 

Akzo  Nobel  Chemical  Co.;  Filing  of  a 
Food  Additive  Petition 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Akzo  Nobel  Chemical  Co.  has  filed 
a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  monoester  of 
a-hydro-{i>-hydroxy-poly(oxyethylene) 
poly(oxypropylene)  poly(oxyethylene) 
(15  mole  minimum)  blocked  copolymer 
derived  from  low  erucic  acid  rapeseed 
oil  as  a  component  of  defoaming  agents 
used  in  the  washing  of  sugar  beets  for 
processing  into  sugar. 

DATES:  Written  comments  on  the 
petitioner’s  environmental  assessment 
by  August  11, 1997. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Managertient  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vivian  M.  Gilliam,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 

200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3167. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  6A4494)  has  been  filed  by 
Akzo  Nobel  Chemical  Co.,  5  Livingstone 
Ave.,  Dobbs  Ferry,  NY  10522-3407.  The 
petition  proposes  to  amend  the  food 


additive  regulations  in  §  173.340 
Defoaming  agents  (21  CFR  173.340)  to 
provide  for  the  safe  use  of  monoester  of 
a-hydro-o)-hydroxy-poly  (oxyethylene) 
poly(oxypropylene)  poly(oxyethylene) 
blocked  copolymer  derived  from  low 
erucic  acid  rapeseed  oil  as  a  component 
of  defoaming  agents  used  in  the  washing 
of  sugar  beets  for  processing  into  sugar. 

The  potential  enviromnental  impact 
of  this  action  is  being  reviewed.  To 
encotirage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)).  the 
agency  is  placing  the  enviroiunental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
display  at  the  Dockets  Management 
Branch  (address  above)  for  public 
review  and  comment.  Interested  persons 
may,  on  or  before  August  11, 1997, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  ofiice 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner’s  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency’s 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  June  13, 1997. 

Alan  M.  Rulis, 

Director,  Office  of  Premarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
(FR  Doc.  97-18126  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  97F-02841 

Eastman  Chemical  Co.;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 
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SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Eastman  Chemical  Co.  has  hied  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  1,4- 

cyclohexanedimethanol  as  a  polyhydric 
alcohol  for  use  in  polyester  resins 
intended  for  coatings  in  contact  with 
food. 

OATES:  Written  comments  on  the 
petitioner’s  environmental  assessment 
by  August  11, 1997. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hortense  S.  Macon,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
205),  Food  and  Drug  Administration, 

200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3086. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  7B4547)  has  been  filed  by 
the  Eastman  Chemical  Co.,  P.O.  Box 
1994,  Kingsport,  TN  37662.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  §  175.300  Resinous  and 
polymeric  coatings  (21  CFR  175.300)  to 
provide  for  the  safe  use  of  1,4- 
cyclohexanedimethanol  as  a  polyhydric 
alcohol  for  use  in  polyester  resins 
intended  for  coatings  in  contact  with 
food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  August  11, 
1997,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner’s  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review. 


the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency’s 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  June  24, 1997. 

Laura  M.  Tarantino, 

Acting  Director,  Office  of  Premarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  97-18127  Filed  7-10-97;  8:45  am) 
BH.LINQ  CODE  4160-01-f 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  96E-03861 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  ALLEGRA^m 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
ALLEGRA''''^  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 

Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301^43-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98—417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product’s 


regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  mns  until  &e  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  towaM  the 
actual  ammmt  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued).  FDA’s  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  ALLEGRA™ 
(fexofenadine  hydrochloride). 
ALLEGRA™  is  indicated  for  the  relief 
of  symptoms  associated  with  seasonal 
allergic  rhinitis  in  adults  and  children 
12  years  of  age  and  older.  Symptoms 
treated  effectively  include  sneezing, 
rhinorrhea,  itchy  nose/palate/throat, 
itchy/watery/red  eyes.  Subsequent  to 
this  approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  ALLEGRA™  (U.S. 

Patent  No.  4,254,129)  fitim  Hoechst 
Marion  Roussel.  Inc.,  and  the  Patent  and 
Trademark  Office  requested  FDA’s 
assistance  in  determining  this  patent’s 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  March  7, 1997,  FDA 
advised  the  Patent  and  Trademark  office 
that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  ALLEGRA™ 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product’s  regulatory 
review  period. 

FDA  nas  determined  that  the 
applicable  regulatory  review  period  for 
ALLEGRA™  is  996  days.  Of  this  time, 
635  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  361  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  November  4, 1993. 
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FDA  has  verified  the  applicant’s  claim 
that  the  date  that  the  investigational 
new  drug  application  became  effective 
was  on  November  4, 1993. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  July  31, 1995.  FDA  has 
verified  the  applicant’s  claim  that  the 
new  drug  application  (NDA)  for 
ALLEGRAtm  (NDA  20-625)  was 
initially  submitted  on  July  31, 1995. 

3.  The  date  the  application  was 
approved:  July  25, 1996.  FDA  has 
verified  the  applicant’s  claim  that  NDA 
20-625  was  approved  on  July  25, 1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several  ' 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  677  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  September  9, 1997,  submit 
to  the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  January  7, 1998,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  nmnber  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  pretitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated;  June  30, 1997. 

Allen  B.  Duncan, 

Acting  Associate  Commissioner  for  Health 
Affairs. 

[FR  Doc.  97-18125  Filed  7-10-97;  8:45  am] 
BILLING  CODE  416(M>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

This  notice  annotmces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Radiological 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee. 

General  Function  of  the  Committee: 

To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  August  18, 1997,  9:30  a.m.  to 
4:30  p.m. 

Location:  Corporate  Bldg.,  conference 
room  020B,  9200  Corporate  Blvd., 
Rockville,  MD. 

Contact  Person:  John  C.  Monahan, 
Center  for  Devices  and  Radiological 
Health  (HFZ-470),  Food  and  Drug 
Administration,  9200  Corporate  Blvd.r 
Rockville,  MD  20850,  301-594-1212,  or 
FDA  Advisory  Committee  Information 
Line, 1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12526.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  committee  will  discuss 
general  issues  and  make 
recommendations  concerning  an 
original  premarket  approval  application 
for  an  ultrasound  bone  density  device. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  August  11, 1997.  Oral 
presentations  ft-om  the  public  will  be 
scheduled  between  approximately  9:45 
a.m.  and  10:45  a.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  August  11, 1997,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 


Dated:  July  7, 1997. 

Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 

[FR  Doc.  97-18213  Filed  7-10-97;  8:45  am) 
BILUNQ  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resoiut:es 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 

Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)— 443-1129. 

’The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  Area  Health 
Education  Centers  (AHEC)  and  Health 
Education  Training  Centers  (HETC): 
Managed  Care  Inventory  Project — 

New — Section  746(a)  of  the  Public 
Health  Service  Act  authorizes  Federal 
assistance  to  schools  of  medicine 
(allopathic  and  osteopathic)  which  have 
cooperative  arrangements  with  one  or 
more  public  or  nonprofit  private  area 
health  education  centers  (AHECs)  for 
the  planning,  development  and 
operation  of  area  health  education 
center  programs.  Section  746(f)  of  the 
PHS  Act  authorizes  Federal  assistance 
to  schools  of  allopathic  and  osteopathic 
medicine,  or  parent  institutions  on 
behalf  of  such  schools,  or  a  consortium 
of  such  schools  to  plan,  develop, 
establish,  maintain  or  operate  HETCs. 
The  support  is  designed  to  improve  the 
supply,  distribution,  quality,  and 
efficiency  of  (a)  personnel  providing 
health  services  in  the  State  of  Florida  or 
along  the  border  between  the  United 
States  and  Mexico  and  (b)  personnel 
providing,  in  other  luban  and  rural 
areas  of  the  U.S.,  health  services  to  any 
population  group,  including  Hispanic 
individuals  and  recent  refugees,  that 
have  demonstrated  serious  health  care 
needs.  Program  support  is  also  used  to 
encourage  health  promotion  and  disease 
prevention  through  public  education. 

A  telephone  survey  is  proposed  of 
federally  funded  AHEC  and  HETC 
programs  to  determine  the  variety  and 
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extent  of  managed  care  training  be  used  to  formulate  recoimnendations  directing  training  programs  and  clinical 

activities  that  are  ongoing  or  planned  in  for  managed  care  training,  and  to  help  experience  in  managed  care.  The  burden 
the  near  future.  The  survey  results  will  guide  the  AHEC/HETCs  in  plamiing  and  estimates  are  as  follows: 


Type  of  center 

Number  of 
respondents 

Responses 
per  re- 
spondent 

Hours  per 
resporise 

Total  bur¬ 
den  hours 

AHECs . . 

36 

1 

2 

72 

HETCs  . 

10 

1 

2 

20 

TOTAL  . 

46 

1 

2 

92 

Written  comments  and 
recommendaticms  concerning  the 
proposed  information  collection  should 
be  sent  Avithin  30  days  of  this  notice  to: 
Virginia  Huth,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington, 
D.C.  20503. 

Dated:  July  7, 1997. 

Jane  Harrison, 

Acting  Director,  Division  of  Policy  Review 
and  Coordination. 

(FR  Doc.  97-18212  Filed  7-10-97;  8:45  am) 
BIUJNQ  COOE  41M-15-I> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutas  of  Health  Proposed 
collection;  Comment  Request;  Gila 
River  Indian  Community  Demographic 
Information 

SUMMARY:.In  compliance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  (NIDDK), 
the  National  Institutes  of  Health  (NIH) 
will  publish  periodic  summaries  of 
proposed  projects  to  be  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval. 
PROPOSED  COLLECTION:  Title:  Gila  River 
Indian  Community  Demographic 
Information.  Type  of  Information 
Collection  Request:  NEW.  Need  and  Use 
of  Information  Collection:  This  study 
will  identify  current  residents  of  the 
Gila  River  Indian  Commimity  of 
Arizona,  including  place  of  residence, 
name  and  date  of  birth  of  each 
individual,  familial  relationships, 
degree  of  Indian  blood  and  tribal 
heritage.  The  findings  will  facilitate 
ciurent  research  into  the  causes  of 
diabetes  mellitus  in  Indians  of  the 
southwestern  United  States,  particularly 
with  respect  to  the  genetic  determinants 
of  the  disease.  Frequency  of  Response: 
One-time  collection.  Affected  Public: 
Individuals  or  households.  Type  of 


Respondents:  Individuals,  Parents,  or 
Guardians.  The  annual  reporting  burden 
is  as  follows:  Estimated  Number  of 
Respondents:  11,500;  Estimated  Number 
of  Responses  per  Respondent:  1; 

Average  Burden  Hours  Per  Response: 

.25;  and  Estimated  Total  Annual  Burden 
Hours  Requested:  958.  The  annualized 
cost  to  respondents  is  estimated  at: 
$9,583.  There  am  no  Capital  Costs  to 
report.  There  are  no  Operating  or 
Maintenance  Costs  to  report. 

REQUEST  FOR  COMMENTS:  Written 
comments  and/or  suggestions  from  the 
public  tmd  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  INFORMATION:  To  request 
more  information  on  the  proposed 
project  or  to  obtain  a  copy  of  the  data 
collection  plans  and  instruments, 
contact  Richard  M.  Bryan, 
Administrative  Officer,  Phoenix 
Epidemiology  &  Clinical  Research 
Branch,  DIR,  NIDDK,  NIH,  Building  1, 
4212  North  Sixteenth  Street,  Phoenix, 
AZ  85014,  or  call  non-toll-free  number 
(602)  200-5221  or  E-mail  your  request, 
including  your  address  to; 
mbryan@phx.niddk.nih.gov. 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  by  September  9, 1997. 


Dated:  July  2, 1997. 

CliHbrd  Moss,  Jr., 

Executive  Officer,  NIDDK. 

(FR  Doc.  97-18150  Filed  7-10-97;  8:45  am) 
MLUNG  COOK  4140-41-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nadonai  Institutes  of  Health 

Nattenal  HearL  Lung,  and  Blood 
Institute;  Notice  of  Meeting  of  the 
Nationai  Heart,  Lung,  and  Blood 
Advisory  Council 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Heart,  Limg,  and  Blood 
Advisory  Council,  September  4-5, 1997, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  10,  Bethesda,  Maryland. 

The  Coimcil  meeting  will  be  open  to 
the  public  on  Septeml^r  4  from  8:30 
a.m.  to  approximately  12:00  p.m.  for 
discussion  of  program  policies  and 
issues.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  Title  5,  U.S.C.,  section  10(d) 
of  Public  Law  92-463,  the  meeting  will 
be  closed  to  the  public  from 
approximately  1:00  p.m.  on  September 
4  to  adjournment  on  September  5,  for 
the  review,  discussion,  and  evaluation 
of  individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
imwarranted  invasion  of  personal 
privacy. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dr.  Ronald  G.  Geller,  Executive 
Secretary,  National  Heart,  Lung,  and 
Blood  Advisory  Council,  Rockledge 
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Building  (RKL2),  Room  7100,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301)  435-0260,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  July  3, 1997. 

LaVeme  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  97-18147  Filed  7-10-97;8:45  am) 


Dated;  July  7, 1997. 

LaVerne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  97-18142  Filed  7-10-97;  8:45  ami 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 


National  Institute  on  Drug  Abuse 
(NIDA)  Special  Emphasis  Panel 
meeting: 

Purpose/AgendaiTo  evaluate  and  review 
contract  proposals. 

Name  of  Committee:  NIDA  Special 
Emphasis  Panel  (Contract  Review). 

Date:  July  22, 1997. 

Time:  9:00  a.m. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Mr.  Eric  Zatman,  Contract 
Review  Specialist,  Office  of  Extramural 
Program  Review,  National  Institute  on  Drug 
Abuse,  5600  Fishers  Lane,  Room  10-42, 
Rockville,  MD  20857,  Telephone  (301)  443- 
1644. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

The  meeting  will  be  closed  in  accordance 
with  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C.  The 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.277,  Drug  Abuse 
Scientist  Development,  Research  Scientist 
Development,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health) 
Dated;  July  7, 1997. 

LaVeme  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  97-18146  Filed  7-10-97;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Chiid  Heaith  and 
Human  Development;  Notice  of 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meeting: 

The  meeting  will  he  open  to  the 
public  to  provide  concept  review  of 
proposed  contract  solicitations. 

Individuals  who  plan  to  attend  emd 
need  special  assistance,  such  a  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Purpose/Agenda:  To  review  a  contract 
proposal. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel.  _ 

Date  o/ Meeting;  July  14, 1997  (Telephone 
conference). 

Time:  2:00  p.m. 

Place  of  Meeting:  Willco  Building,  6000 
Executive  Blvd.,  Rockville,  MD  20852. 

Contact  Person:  Sean  O’Rourke,  6000 
Executive  Blvd.,  Suite  409,  Bethesda,  MD 
20892-7003,  301-443-2861. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  applications  and/or 
proposals,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.271,  Alcohol  Research  Career 
Development  Awards  for  Scientists  and 
Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants; 
National  Institutes  of  Health) 


Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Expanded  International 
Research  on  Emerging  and  Re-emerging 
Diseases  (Telephone  Conference  Call). 

Date:  July  24,1997. 

Time:  10:30  a.m.  to  Adjournment. 

P/ace:  Teleconference,  6003  Executive 
Boulevard,  Solar  Building,  Room  lA-01, 
Rockville,  MD  20892,  (301)  496-2550. 

Contact  Person:  Dr.  Sayeed  Quraishi, 
Scientific  Review  Adm.,  6003  Executive 
Boulevard.  Solar  Bldg.,  Room  4C22, 

Bethesda.  MD  20892,  (301)  496-2550. 

Purpose/Agenda:  To  evaluate  grant 
applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health) 

Dated:  July  7, 1997. 

LaVeme  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  97-18145  Filed  7-10-97;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
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Name  of  SEP:  Development  and 
Implementation  of  a  Plan  to  Assess  the 
Neurodevelopment  of  Infants  and  Children 
Exposed  to  Ehrug  in  utero 
(TELECONFERENCE). 

Date:  July  29. 1997. 

Time:  2:00  p.m.  (est)-adjournment. 

Place:  6100  Executive  Boulevard,  6100 
Building — Room  5E01,  Rockville.  Maryland 
20852. 

Contact  Person:  Hameed  Khan,  Ph.D., 
ScientiBc  Review  Administrator,  NICHD, 
6100  Executive  Boulevard,  6100  Building, 
Room  5E01,  Rockville,  Maryland  20852, 
Telephone:  301-496-1485. 

Purpose:  To  provide  concept  review  of 
proposed  contract  solicitations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  (93.864,  Population  Research 
and  No.  93.865,  Research  for  Mothers  and 
Children],  National  Institutes  of  Health) 

Dated:  July  3, 1997. 

LaVeme  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  97-18148  Filed  7-10-97;  8:45  am] 
BILUNQ  CODE  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dote:  July  11, 1997. 

Time:  1:30  p.m. 

Place:  Parklawn,  Room  9C-26,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Lawrence  E.  Chaitkin, 
Parklawn,  Room  9C-26,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
4843. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  July  14, 1997. 

Time:  3:30  p.m. 

Place:  Parklawn,  Room  9C-26,  5600 
Fishers  Lahe,  Rockville,  MD  20857. 

Contact  Person:  Lawrence  E.  Chaitkin, 
Parklawn,  Room  9C-26,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
4843. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date;  July  17, 1997. 

Time:  11  a.m. 

Place:  Parklawn,  Room  9C-26,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Lawrence  E.  Chaitkin, 
Parklawn,  Room  9C-26,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
4843. 


Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dote:  July  21,1997. 

Time:  8  a.m. 

Place:  Parklawn,  Room  9-101,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Shirley  H.  Maltz, 

Parklawn,  Room  9-101,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  July  25, 1997. 

Time:  8  a.m. 

Place:  Parklawn,  Room  9-101,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Shirley  H.  Maltz, 

Parklawn,  Room  9-101,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  July  28, 1997. 

Time:  8:30  a.m. 

Place:  Ramada  Inn  Rockville,  1775 
Rcx:kville  Pike,  Rockville,  MD  20852. 

Contact  Person:  l.awrence  E.  Chaitkin, 
Parklawm,  Room  9C-26,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
4843. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  July  30, 1997. 

Time:  8  a.m. 

Place:  Parklawn,  Room  9-101,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Shirley  H.  Maltz, 
Parklawn,  Room  9-101,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Telephone:  301, 443- 
3936. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(b)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  conhdential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meetings  due  to  the 
urgent  need  to  meeting  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281,  93.282) 
Dated:  July  3, 1997. 

LaVerne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  97-18149  Filed  7-10-97;  8:45  amj 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  July  22-23, 1997, 

Time:  7:00  p.m. 

Place:  Dupont  Plaza  Hotel.  Washington, 

DC 

Contact  Person:  Dr.  Michael  Lang, 

Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5122,  Bethesda, 
Maryland  20892,  (301)  435-1265. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Zlate;  July  24, 1997. 

Time:  2:30  p.m. 

Place:  NIH,  Rockledge  2,  Room  4178, 
Telephone  Conference. 

Contact  Person:  Dr.  Marcia  Litwack, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4150,  Bethesda, 
Maryland  20892,  (301)  435-1719. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date;  July  29, 1997. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4178, 
Telephone  Conference. 

Contact  Person:  Dr.  Jean  Hickman, 

Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4178,  Bethesda, 
Maryland  20892,  (301)  435-1146. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  July  30, 1997. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4178, 
Telephone  Conference. 

Contact  Person:  Dr.  Jean  Hickman, 

Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4178,  Bethesda, 
Maryland  20892,  (301)  435-1146. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  August  7, 1997. 

Time:  3:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4168, 
Telephone  Conference. 

Contact  Person:  Dr.  John  Bowers,  Scientific 
Review  Administrator  6701  Rockledge  Drive, 
Room  4168,  Bethesda,  Maryland  20892,  (301) 
435-1725. 

Purpose/Aigenda:  To  review  Small 
Business  Innovation  Research. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  July  30, 1997. 

Time:  3:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4168, 
Telephone  Conference. 

Contact  Person:  Dr.  John  Bowers,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4168,  Bethesda,  Maryland  20892,  (301) 
435-1725. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
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patentable  material  ai\d  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
03.892,  93,893,  National  Institutes  of  Health, 
HHS) 

Dated:  July  7, 1997. 

LaVeme  Y.  Stringfield, 

Committee  Management  Officer.  NIH. 

(FR  Doc.  97-18143  Filed  7-10-97;  8:45  am) 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program;  Call  for 
Public  Comments;  Substances, 
Mixtures  and  Exposure  Circumstances 
Proposed  for  Listing  in  or  Delisting 
(Removing)  From  the  Report  on 
Carcinogens,  Ninth  Edition 

Background 

The  National  Toxicology  Program 
(NTP)  announces  its  intent  to  review 
additional  substances,  mixtures  and 
exposure  circumstances  for  possible 
listing  in  or  delisting  (removing)  from 
the  Report  on  Carcinogens,  Ninth 
Edition.  This  Report  (previously  known 
as  the  Annual  Report  on  Carcinogens)  is 
a  Congressionally-mandated  listing  of 
known  human  carcinogens  and 
reasonably  anticipated  human 
carcinogens  and  its  preparation  is 
delegated  to  the  National  Toxicology 
Program  by  the  Secretary,  Department  of 
Health  and  Human  Services  (HHS). 
Section  301(b)(4)  of  the  Public  Health 
Service  Act,  as  amended,  provides  that 
the  Secretary,  (HHS),  shall  publish  a 
report  which  contains  a  list  of  all 
substances  (1)  which  either  are  known 
to  be  human  carcinogens  or  may 


reasonably  be  anticipated  to  be  human 
carcinogens:  and  (2)  to  which  a 
significant  number  of  persons  residing 
in  the  United  States  (US)  are  exposed. 
The  law  also  states  that  the  reports 
should  provide  available  information  on 
the  nature  of  exposures,  the  estimated 
number  of  persons  exposed  and  the 
extent  to  which  the  implementation  of 
Federal  regulations  decreases  the  risk  to 
public  health  from  exposure  to  these 
chemicals. 

The  review  of  the  substances, 
mixtures  or  exposure  circumstances  for 
listing  in  or  delisting  from  the  Ninth 
Report  will  involve  a  multiphased,  peer 
review  process  involving  two  Federal 
scientific  review  groups  and  one  non¬ 
government,  scientific  peer  review  body 
(a  subcommittee  of  the  NTP  Board  of 
Scientific  Counselors)  which  will  meet 
in  an  open,  public  meeting  that  will 
provide  for  public  comments.  All 
available  data  relevant  ^o  the  criteria  for 
inclusion  or  removal  of  candidate 
agents,  substances,  mixtures  or  exposure 
circumstances  in  the  Report  will  be 
evaluated  by  the  three  scientific  review 
committees.  The  criteria  to  be  used  in 
the  review  process  and  the  detailed 
description  of  the  review  procedures, 
including  the  steps  in  the  formal  review 
process,  can  be  obtained  by  contacting: 
Dr.  C.  W.  Jameson,  National  Toxicology 
Program,  Report  on  Carcinogens,  MD 
WC-05,  P.O.  Box  12233,  Research 
Triangle  Park,  NC  27709;  phone:  (919) 
541-4096,  fax:  (919)  541-2242,  email: 
jameson@niehs.nih.gov. 

Public  Comment  Requested 

The  NTP  will  be  considering  14 
substances,  mixtures  and  exposure 
circumstances  in  1997,  for  either  listing 
or  delisting  (removing)  from,  or 
changing  the  cvurent  listing  from 
reasonably  anticipated  to  be  a  human 
carcinogen  to  the  known  human 
carcinogen  category  in  the  Ninth  Report. 
These  substances,  mixtures  or  exposure 
circumstances  are  provided  in  the 


following  table  with  their  Chemical 
Abstracts  Services  (CAS)  Registry 
numbers  (where  available)  and  pending 
review  action. 

The  NTP  solicits  public  input  on 
these  14  substances,  mixtures  and 
exposure  circumstances  and  asks  for 
relevant  information  anyone  may  have 
on  carcinogenesis  from  completed, 
ongoing,  or  planned  studies  by  others, 
as  well  as  current  production  data,  use 
patterns,  and  human  exposure 
information  for  any  of  the  substances, 
mixtures  or  exposure  circumstances 
listed  in  this  announcement.  Comments 
concerning  the  review  of  these 
substances,  mixtures  or  exposure 
circumstances  for  listing  in  or  delisting 
from  the  Ninth  Report  will  be  accepted 
for  a  period  of  45  days  from  the  date  of 
the  publication  of  this  announcement  in 
the  Federal  Register.  Comments  or 
questions  should  be  directed  to  Dr.  C. 

W.  Jameson  at  the  address  listed  above. 

Public  Nominations  for  Delisting  or 
Listing  Encouraged 

The  NTP  solicits  and  encourages  the 
broadest  peuticipation  from  interested 
individuals  or  parties  in  nominating 
agents,  substances,  or  mixtures  for 
listing  in  or  delisting  from  the  ninth  and 
future  Reports  on  Carcinogens.  Petitions 
should  contain  a  rationale  for  listing  or 
delisting.  Appropriate  background 
information  and  relevant  data  (e.g. 
Journal  articles,  NTP  Technical  Reports, 
lARC  listings,  exposure  surveys,  release 
inventories,  etc.)  which  support  a 
petition  should  be  provided  or 
referenced  when  possible. 

A  detailed  description  of  listing/ 
delisting  procedures,  including  the 
steps  in  the  formal  review  process,  can 
be  obtained  by  contacting  Dr.  Jameson  at 
the  address  listed  above. 

Attachment: 

Kenneth  Olden, 

Director,  National  Toxicology  Program. 


Sununary  for  Substances,  Mixtures  or  Exposure  Circumstances  Nominated  for  Consideration  of  Listing  in  or  Delisting 

From  the  Ninth  Report  on  Carcinogens 


Substance  or  exposure  cir¬ 
cumstance/CAS  No. 

Primary  uses  or  exposures 

To  be  reviewed  for 

BENZIDINE-BASED  DYES  AS  A 
CLASS. 

1.3-BUTADIENE/I  06-99-0  . 

Benzidine-based  dyes  are  used  primarily  for  dyeing  textiles,  paper 
and  leather  products.  More  than  250  benzidine-based  dyes  have 
been  reported  by  the  Society  of  Dyers  and  Colorists. 

Used  primarily  as  a  chemical  intermediate  and  polymer  component  in 

Listing  in  the  9th  Report. 

Change  current  listing  to  the 

CADMIUM  and  CADMIUM  COM- 

the  manufacture  of  synthetic  rubber. 

Used  in  batteries,  coating  and  plating,  plastic  and  synthetic  products 

Known  to  be  a  Human  Carcino¬ 
gen  category. 

Change  current  listing  to  the 

POUNDS/7440-4S-9. 

and  in  alloys. 

Known  to  be  a  Human  Carcino- 

CHLOROPRENE/1 26-99-8 . 

Used  as  a  monomer  for  neoprene  elastomers,  industrial  rubber  prod¬ 
ucts,  and  as  a  component  of  adhesives  in  food  packaging. 

gen  category. 

Listing  in  the  9th  Report. 
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Substance  or  exposure  cir¬ 
cumstance/CAS  No. 


Primary  uses  or  exposures 


To  be  reviewed  for 


PHENOLPHTHALEIN/77-09-8  . 

SACCHARIN/21  S-44-9  . 

SMOKELESS  TOBACCO  . 

SULFURIC  ACID  MIST/7664-93-9 


TAMOXIFEN/1 0540-29-1  . 

2,3,7 ,8-TETRACHLORODIBENZO- 
P-DIOXIN  (TCDD)/1 746-01 -6  . 


TETRAFLUOROETHYLENE/1 16- 
14-3. 

TOBACCO  SMOKE  . 

TRICHLOROETHYLENE/79-01  -6 


UV  RADIATION 


Used  as  a  laboratory  reagent  and  acid-base  indicator  and  as  a  ca¬ 
thartic  drug  in  over-the-counter  laxative  preparations. 

Used  primarily  as  a  nonnutritive  sweetening  agdnt . 

Oral  use  of  smokeless  tobacco  products . 

Sulfuric  acid  is  the  one  of  the  most  widely  used  of  all  industrial  chemF 
cals.  Used  in  the  manufacture  of  fertilizers,  rayon  and  other  fibers, 
pigments  and  colors,  explosives,  plastics,  coal-tar  products  such  as 
dyes  and  drugs,  storage  batteries,  synthetic  detergents,  natural  and 
synthetic  rubber,  pulp  and  paper,  cellophane  and  catalysts.  It  is 
also  used  in  petroleum  refining,  pickling  iron,  steel  and  other  metals 
and  in  ore  concentration. 

Used  as  an  anti-estrogen  drug  and  in  the  palliative  treatment  of. 

breast  cancer . . . 

Not  used  commercially,  used  only  as  a  research  chemical  . 


Used  in  the  production  of  polytetrafluoroethylene  (Teflon)  and  other 
polymers.  Has  also  been  used  as  a  propellant  for  food  product 
aerosols. 

Inhalation  of  tobacco  smoke  . 

Used  as  an  industrial  solvent  for  vapor  degreasing  and  cold  cleaning 
of  fabricated  metal  parts.  Has  also  been  used  as  a  carrier  solvent 
for  the  active  ingredients  of  insecticides  and  fungicides,  as  a  sol¬ 
vent  for  waxes,  fats,  resins,  and  oils,  as  an  anesthetic  for  medical 
and  dental  use,  and  as  an  extractant  for  spice  oleoresins  and  for 
caffeine  from  coffee. 

Solar  and  artificial  sources  of  ultraviolet  radiation  . 


Listing  in  the  9th  Report. 

Delisting  from  the  Report  on  Car¬ 
cinogens. 

Listing  in  the  9th  Report. 

Listing  in  the  9th  Report. 


Listing  in  the  9th  Report. 

Change  current  listing  to  the 
Known  to  be  a  Human  Carcino¬ 
gen  category. 

Listing  in  the  ^h  Report. 


Listing  in  the  9th  Report. 
Listing  in  the  9th  Report. 


Listing  in  the  9th  Report. 


[FR  Doc.  97-18141  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Supplement  to  the  Cooperative 
Agreement  With  the  National 
Association  of  State  Alcohol  and  Drug 
Abuse  Directors,  Inc. 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA),  HHS. 

ACTION:  Notice  of  planned  single-source 
supplemental  award. 

summary:  SAMHSA  plans  to 
supplement  an  ongoing  cooperative 
agreement  between  SAMHSA  and  the 
National  Association  of  State  Alcohol 
and  Drug  Abuse  Directors,  Inc. 
(NASADAD).  The  supplement  augments 
an  effort  already  underway,  and  will 
fund  a  detailed  inventory  of  prevention 
activities  funded  by  the  “20  percent  set- 
aside”  within  the  Substance  Abuse 
Prevention  and  Treatment  Block  Grant, 
as  well  as  a  detailed  inventory  and 
analysis  of  each  State’s  data  capability. 
Consistent  with  the  goal  of  the  existing 
cooperative  agreement  between 
SAMHSA  and  NASADAD,  these 
projects  will  support  the  States  in  their 
efforts  to  establish,  improve,  and 
maintain  viable  and  effective  substance 


abuse  systems  that  meet  the  needs  of 
their  clients. 

SAMHSA  has  based  its  decision  to 
fund  these  projects  through  the 
cooperative  agreement  on  NASADAD’s 
unique  position  as  an  association  of 
Single  State  Agencies  (SSAs)  for 
substance  abuse  services.  As  the  only 
National  organization  representing  State 
substance  abuse  agencies,  NASADAD’s 
membership  is  composed  of  the  State 
officials  directly  responsible  for  the 
administration  of  public  substance 
abuse  policies  and  services  in  the 
respective  States.  NASADAD  includes 
State  membership  of  all  but  one  of  the 
Substance  Abuse  Prevention  and 
Treatment  (SAPT)  Block  Grant 
recipients,  as  well  as  full  and 
continuous  communication  with  the 
leadership  and  staff  of  these  agencies. 

Its  membership  also  administers  the  20 
percent  of  the  States’  allotments  from 
the  SAPT  Block  Grant  that  are  required 
by  law  to  be  used  for  substance  abuse 
prevention  efforts.  NASADAD  enjoys 
the  confidence  of  its  member  States, 
providing  the  requisite  access  to  carry 
out  the  activities  of  these  supplements. 

In  view  of  the  above  considerations, 
SAMHSA  has  determined  that  a 
supplement  to  the  existing  cooperative 
agreement  is  the  most  effective  way  to 
assist  the  States  by  developing  a 
detailed  inventory  of  prevention 


activities  and  an  inventory  and  analysis 
of  each  State’s  data  capability.  The 
prevention  set-aside  supplement  would 
address  the  needs  of  State  and  local 
government  officials,  the  service 
provider  community,  other  members  of 
the  affected  public  and  the  Federed 
government  for  further  information 
regarding  the  use  of  the  set  aside.  While 
the  overall  use  of  illicit  drugs  has 
declined  in  recent  years,  there  has  been 
an  increase  in  the  use  of  marijuana  by 
youth  in  the  United  States.  This  ii», 
increase  is  of  great  concern  to  the  public 
and  the  State  and  Federal  governments. 
In  response,  the  Office  of  National  Drug 
Control  Policy  has  developed  a  National 
Drug  Abuse  Strategy,  the  first  goal  of 
which  is  designed  to  reduce  illicit  drug 
abuse  by  youth.  Similarly,  the 
Department  of  Health  and  Human 
Services  has  designed  a  Secretarial 
Initiative  addressing  this  important 
issue.  While  Federal  efforts  can  make  an 
important  contribution  to  reducing 
illicit  drug  use  by  youth.  States  and 
local  governments  realize  it  is  essential 
that  they  refine  and  add  to  the  existing 
base  of  prevention  programs.  For 
maximum  effectiveness,  these  State  and 
local  efforts  must  be  science-based  and 
coordinated  with  other  programs.  This 
project  will  assist  States  and 
communities  to  design  more  effective 
programs,  and  will  complement  other 
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SAMHSA  initiatives  to  assist  the  States 
and  service  providers  such  as  the  Center 
for  Substance  Abuse  Prevention’s 
(CSAP)  State  Incentive  Grant  Program, 
as  well  as  CSAP’s  new  Regional  Centers 
for  the  Application  of  Prevention 
Technology.  The  project  will  also  foster 
technology  transfer  by  making  available 
to  all  a  detailed  analysis  of  each  State’s 
prevention  activities. 

The  supplement  related  to  State  data 
capability  is  intended  to  address  the 
States’  need  for  information  regarding 
each  State’s  capability  to  collect, 
analyze,  and  report  data  on  the  need  for, 
and  provision  of,  substance  abuse 
treatment  and  prevention  services.  The 
States  are  currently  engaged  in  a  variety 
of  related  data  collection  activities 
funded  directly  by,  or  under  the 
maintenance  of  effort  requirements  of, 
the  SAPT  Block  Grant.  These  activities 
include  prevention  and  treatment  needs 
assessments,  evaluation  of  managed  care 
activities,  treatment  outcome 
performance  pilot  studies,  a  prevention 
minimum  data  set,  the  uniform  facilities 
data  set,  the  treatment  episode  data  set, 
and  numerous  data  systems  initiated 
and  maintained  by  individual  States.  By 
providing  information  on  data  activities 
in  all  States,  this  project  will  allow  each 
State  to  learn  from  the  experience  of 
others  and  improve  the  availability  and 
quality  of  substance  abuse  prevention 
and  treatment  services. 

The  Federal  government  is  moving 
aggressively  in  the  direction  of  assessing 
performance  by  measuring  outcomes.  In 
this  context,  the  inventory  and  analysis 
of  State  data  capability  will  assist  the 
States  in  addressing  two  critical  needs. 
First,  it  will  help  them  efficiently  use 
Federal  funds  for  data  collection 
activities,  thereby  improving  the 
oerformance  of  the  data  systems 
themselves.  Second,  it  will  clarify  the 
States’  capabilities  to  measure  the 
performance  of  their  service  programs. 
This  project  will  assist  each  State  in 
improving  its  data  structure  and  will 
provide  both  the  States  and  the  Federal 
government  with  the  information 
necessary  to  plan  a  realistic  transition  to 
performance-based  measurement. 

This  notice  is  not  a  request  for 
applications;  only  NASADAD  is  eligible 
to  apply  for  the  supplement  to  the 
existing  cooperative  agreement.  If  the 
NASADAD  supplemental  application  is 
recommended  for  approval  by  the 
Special  Review  Committee  and  the 
SAMHSA  National  Advisory  Council, 
funds  will  be  made  available. 

Authority:  The  supplement  will  be  made 
under  the  authority  of  Sections  501(dK5)  and 
1935(b)(1)(C)  of  the  Public  Health  Service 
Act,  as  amended  (42  U.S.C.  290aa  and  42 
U.S.C.  300X-35). 


The  Catalogue  of  Federal  Domestic 
Assistance  number  for  this  program  is 
93.119. 

Availability  of  Funds 
Up  to  $200,000  in  total  costs  (direct 
and  indirect  costs)  will  be  available  for 
the  prevention  inventory,  and  up  to 
$200,000  total  costs  (direct  and  indirect 
costs)  will  be  available  for  the 
evaluation  of  State  data  capabilities. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  G.  Wing,  SAMHSA  Office  of 
Policy  and  Program  Coordination,  Room 
12C-05  Parklawn  Building,  (301—443- 
0593).  The  mailing  address  is:  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

Dated:  July  7, 1997. 

Richard  Kopanda. 

Executive  Officer,  SAMHSA. 

[FR  Doc.  97-18123  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Notice  of  Meetings  and  Correction  of 
Meeting  Notice 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  the  following 
meetings  of  the  SAMHSA  Special 
Emphasis  Panel  II  in  July  and  correction 
of  meeting  notice  for  the  Special 
Emphasis  Panel  II  meeting  in  June. 

With  regard  to  the  SEP  II  meetings 
being  announced,  a  summary  of  the 
meetings  may  be  obtained  from:  Ms.  Dee 
Herman,  Committee  Management 
Liaison,  SAMHSA  Office  of  Extramural 
Activities  Review,  5600  Fishers  Lane, 
Room  17-89,  Rockville,  Maryland 
20857.  Telephone:  301-443-7390. 

Substantive  program  information  may 
be  obtained  from  ^e  individual  named 
as  Contact  for  the  meetings  listed  below. 

The  meetings  will  include  the  review, 
discussion  and  evaluation  of  individual 
contract  proposals.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  proposals  and  confidential  and 
financial  information  about  an 
individual’s  proposal.  The  discussions 
may  also  reveal  information  about 
procurement  activities  exempt  from 
disclosure  by  statute  and  trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
and  confidential.  Accordingly,  the 
meetings  are  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Title  5  U.S.C.  552b(c)  (3),  (4),  and  (6) 
and  5  U.S.C.  App.  2,  Section  10(d). 


Committee  Name:  SAMHSA  Special 
Emphasis  Panel  II. 

Meeting  Date:  July  14, 1997. 

Place:  Washington  Hilton,  1919 
Connecticut  Avenue,  N.W.,  Barcroft 
Room,  Washington,  DC  20009. 

Closed:  ]u\y  14, 1997,  9:00  a.m. — 
adjournment. 

Contact:  Arthur  Leabman,  17-89, 
Parklawn  Building,  Telephone:  301- 
443-4783  and  FAX:  301-443-3437. 

Committee  Name:  Special  Emphasis 
Panel  II  (SEP  II). 

Meeting  Date:  July  21, 1997. 

Place:  Holiday  Inn-Chevy  Chase,  5520 
Wisconsin  Avenue,  Chase  Room, 
Bethesda,  MD  20815-4495. 

C/osed;  July  21, 1997  9:00  a.m.-4:00 
p.m. 

Contact:  Sandra  E.  Stephens,  17-89, 
Parklawn  Building,  Telephone:  301- 
443-9915  and  FAX:  301-443-3437. 

Summary  of  Correction  Notice 

Public  notice  was  given  in  the  Federal 
Register  on  June  20, 1997  (Volume  62, 
Number  119,  Page  33667)  that  the 
Special  Emphasis  Panel  ff  (SEP  II) 
meeting  would  be  held  on  June  30, 1997 
at  1:00  p.m. — 4  p.m.  The  date  and  time 
of  this  meeting  has  subsequently 
changed  to  July  9, 1997,  from  2  p.m.  to 
4  p.m.  The  agenda,  citation  for  closing, 
location  of  the  meeting,  and  the  Contact 
for  additional  information  remain  as 
announced. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Dated:  July  7, 1997. 

Jeri  Lipov, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration . 

(FR  Doc.  97-18122  Filed  7-10-97;  8:45  am] 
BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4235-N-11] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  July  11, 1997. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  72.56, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-hee),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION;  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-00  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today’s  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  )uly  7, 1997. 

Fred  Kamas,  Jr., 

Acting  Deputy  Assistant  Secretary  for 
Economic  Development. 

IFR  Doc.  97-18137  Filed  7-10-97;  8:45  am) 
BiLUNQ  CODS  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Applications 

AGENCY:  Fish  and  Wildlife  Service. 
ACTION:  Notice  of  receipt  of  permit 
applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10  (a)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C. 

1531,  et  seq.). 

Permit  No.  829461 

Applicant:  Sally  M.  Walters,  Oakland, 
(^lifomia 

The  applicant  requests  a  permit  to 
take  (harass  by  survey;  capture  and 
release;  collect  and  sacrifice  voucher 
specimens)  the  Conservancy  fairy 
shrimp  [Branchinecta  conservatio), 
longhorn  fairy  shrimp  [Branchinecta 
longiantenna),  vernal  pool  tadpole 
shrimp  [Lepidurus  packardi),  San  Diego 
fairy  shrimp  [Brachinecta 
sandiegonensis],  and  Riverside  fairy 
shrimp  [Streptocephalus  woottoni)  in 
conjunction  with  presence  or  absence 
surveys  in  vernal  pools  throughout  the 


species  range  in  California  for  the 
purpose  of  enhancing  their  siuvival. 
Permit  No.  797267 

Applicant:  H.  T.  Harvey  &  Associates,  Fresno, 
California 

The  applicant  requests  an  amendment 
to  his  permit  to  take  (capture,  measure, 
hair-clip,  and  release)  the  giant 
kangaroo  rat  [Dipodomys  ingens), 

Tipton  kangaroo  rat  [Dipodomys 
nitratoides  nitratoides),  and  Fresno 
kangaroo  rat  [Dipodomys  nitratoides 
exilis)  in  conjunction  with  population 
studies  in  Kings  County,  California  for 
the  purpose  of  enhancing  their  survival. 
Permit  No.  829554 

Applicant:  Barbara  E.  Kus,  San  Diego  State 
University,  San  Diego,  California 

The  applicant  requests  a  permit  to 
take  (locate  and  monitor  nests,  capture, 
band,  color-band,  and  release)  the  least 
Bell’s  vireo  [Vireo  bellii  pusillus)  and 
take  (harass  by  survey,  locate  and 
monitor  nests)  the  southwestern  willow 
flycatcher  [Empidonax  traillii  extimus) 
in  conjimction  with  population  studies 
and  removal  of  brown-headed  cowhird 
[Molothrus  ater]  eggs  and  chicks  from 
parasitized  nests  of  these  species 
throughout  the  species  range  in 
California  for  the  purpose  of  enhancing 
their  survival.  The  activities  for  the  least 
Bell’s  vireo  (locate  and  monitor  nests, 
removal  of  brown-headed  cowhird  eggs 
and  chicks,  captvue,  band,  color-band, 
and  release)  have  been  previously 
authorized  under  subpermit  SDSUDB-7. 
Permit  No.  830219 

Applicant:  Michael  Ussher  Evans,  San  Diego, 
California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  locate  and 
monitor  nests,  capture,  band,  and 
release)  the  California  least  tern  [Sterna 
antillarum  browni)  in  conjunction  with 
population  monitoring,  and  tcike  (harass 
by  survey,  locate  and  monitor  nests)  the 
southwestern  willow  flycatcher 
[Empidonax  traillii  extimus],  coastal 
California  gnatcatcher  [Polioptila 
califomica  califomica),  and  least  Bell’s 
vireo  (Vireo  bellii  pusillus)  in 
conjimction  with  surveys,  population 
monitoring,  and  removal  of  brown¬ 
headed  cowhird  [Molothrus  ater)  eggs 
from  parasitized  nests  of  these  species 
in  southern  California  for  the  purpose  of 
enhancing  their  survival. 

Permit  No.  801998 

Applicant:  California  Department  of  Water 
Resources.  Sacramento,  California 

The  applicant  requests  an  amendment 
to  their  permit  to  take  (harass  by  survey) 
the  salt  marsh  harvest  mouse 
[Beithrodontomys  raviventris  haliocetes) 
in  conjunction  with  presence  or  absence 


surveys  in  Solano  County,  California  for 
the  purpose  of  enhancing  its  survival. 
Permit  No.  814222 

Applicant:  California  Department  of  Parks 

and  Recreation,  San  Diego,  California 

The  applicant  requests  an  amendment 
to  their  permit  to  take  (harass  by  survey, 
locate  and  monitor  nests)  the 
southwestern  willow  flycatcher 
[Empidonax  traillii  extimus)  in 
conjunction  with  population  monitoring 
and  removal  of  brown-headed  cowhird 
[Molothrus  ater)  eggs  from  parasitized 
nests  of  this  species  in  southern 
California  for  the  purpose  of  enhancing 
its  survival. 

Permit  No.  830990 

Sapphos  Environmental,  Pasadena,  California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  El  Segundo 
blue  butterfly  (Euphilotes 
[-Shijimiaeoides)  battoides  allyni)  in 
conjunction  with  population  monitoring 
and  ecological  research  in  Los  Angeles 
County,  California  for  the  piupose  of 
enhancing  its  survival. 

Permit  No.  788074 

Applicant*  Ellen  T.  Bauderi^'San  Diego, 

California 

The  applicant  requests  an  amendment 
to  her  permit  to  remove  and  reduce  to 
possession  specimens  of  Chorizanthe 
orcuttiana  (Orcutt’s  spineflower)  on 
federal  lands  in  San  Diego  County, 
California,  in  conjunction  with 
ecological  research  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.  800929 

Applicant:  City  of  San  Diego,  Environmental 

Services,  San  Diego,  California 

The  applicant  requests  an  amendment 
to  their  permit  to  take  (harass  by  survey, 
capture  and  release)  the  San  Diego  fairy 
shrimp  (Brachinecta  sandiegonensis)  in 
conjunction  with  population  monitoring 
in  vernal  pools  in  San  Diego  County, 
California  for  the  purpose  of  enhancing 
its  survival. 

Permit  No.  831207 

Karen  Kirtland,  Riverside,  California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  Stephens’ 
kangaroo  rat  [Dipodomys  Stephens!)  and 
Pacific  pocket  mouse  [Perognathus 
longimembris  pacificus)  in  conjunction 
with  presence  or  absence  surveys  in 
Riverside,  San  Bernardino,  San  Diego, 
Orange,  Los  Angeles,  and  Ventura 
Counties,  California  for  the  purpose  of 
enhancing  their  survival. 

Permit  No.  808242 

Scott  Cameron,  San  Diego,  California 

The  applicant  requests  an  amendment 
to  his  permit  to  take  (harass  by  survey) 
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the  Delhi  Sands  flower-loving  fly 
[Rhaphiomidas  terminatus  abdominalis) 
in  conjunction  with  presence  or  absence 
surveys  in  San  Bernardino  and 
Riverside  Counties,  CaUfomia  for  the 
purpose  of  enhancing  their  survival. 
DATES:  Written  comments  on  these 
permit  applications  must  be  received  by 
August  11, 1997. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief, 

Division  of  Consultation  and 
Conservation  Planning,  Ecological 
Services,  U.S.  Fish  and  Wildlife  Service, 
911  N.E.  11th  Avenue,  Portland,  Oregon 
97232-4181;  FAX:  503-231-6243. 

Please  refer  to  the  respective  permit 
number  for  each  application  when 
submitting  comments.  All  comments, 
including  names  and  addresses, 
received  will  become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  pubhc. 

FOR  FURTHER  INFORMATION  CONTACT: 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subj^t  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  20 
days  of  the  date  of  pubUcation  of  this 
notice  to  the  address  above;  telephone: 
503-231-2063.  Please  refer  to  the 
respective  permit  number  for  each 
apphcation  when  requesting  copies  of 
documents. 

Dated:  July  3  1997. 

Thomas  J.  Dwyer, 

Acting  Regional  Director,  Region  1,  Portland, 
Oregon. 

(FR  Doc.  97-18203  Filed  7-10-97;  8:45  am] 
BILLING  CODE  4310-S5-P 

DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Agency  Trademark 

AGENCY:  U.S.  Geological  Survey, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Geological  Survey 
(USGS),  a  bureau  of  the  U.S.  Department 
of  the  Interior,  is,  and  intends  to 
continue,  using  the  logo  shown  below 
on  its  products  and  on  literature 
describing  its  services,  and  hereby  gives 
notice  that  unauthorized  use  or 
duplication  of  said  mark  is  prohibited 
imder  Title  18,  Section  701,  of  the 
United  States  Code. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  related  to  the  authorized 
use  of  the  USGS  trademark  or  service 


mark,  please  telephone  the  USGS 
Technology  Transfer  Office  at  (703) 
648-4344  or  write  to  the  following 
address:  U.S.  Geological  Survey,  Mail 
Stop  104  National  Center,  Reston,  VA 
20192. 

Dated:  June  27, 1997.  - 
Barbara  J.  Ryan, 

Associate  Director  for  Operations. 

BILLING  CODE  431(I-31-M 

SUSGS 

science  fyr  a  ehanjpng  world 

(FR  Doc.  97-18241  Filed  7-10-97;  8:45  am] 
BILLING  CODE  4310-41-0 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA-060-07-1990-00] 

Call  for  Nominations  for  the  Bureau  of 
Land  Management’s  California  Desert 
District  Advisory  Council 

SUMMARY:  The  Bureau  of  Land 
Management’s  California  Desert  Ehstrict 
is  soliciting  nominations  fiom  the 
public  for  six  members  of  its  District 
Advisory  Coimcil  to  serve  on  the  1998- 
2000  three-year  term.  Council  members 
provide  advice  and  recommendations  to 
BLM  on  the  management  of  public  lands 
in  southern  CaUfornia.  Public  notice 
begins  with  the  publication  date  of  this 
notice.  Nominations  will  be  accepted 
through  August  31, 1997.  The  three-year 
term  would  begin  January  1, 1998. 

The  six  positions  to  be  filled  include: 
— One  wildlife  representative; 

— One  environmental  protection 
representative; 

— ^Two  public-at-large  representatives; 

— ^Two  renewable  resources 
representatives. 

Coimcil  members  serve  three-year 
terms  and  may  be  nominated  for 
reappointment  for  an  additional  three- 
year  term.  Five  council  members  are 
eligible  for  reappointment.  One 
renewable  resources  representative, 
which  represents  botanical  interests  on 
the  council,  will  retire  December  31, 
1997.  The  nominee  selected  for  this 
position  will  serve  an  initial  two-year 
term. 

The  California  Desert  District 
Advisory  Council  is  comprised  of  15 
private  individuals  who  represent 
different  interests  and  advise  BLM 
officials  on  policies  and  programs 
concerning  the  management  of  10 
million  acres  of  public  land  in  southern 
CaUfomia.  The  Coimcil  meets  in  formal 


session  three  to  four  times  each  year  in 
various  locations  throughout  the 
CaUfomia  Desert  District. 

Section  309  of  the  Federal  Land 
PoUcy  and  Management  Act  (FLPMA) 
directs  the  Secretary  of  the  Interior  to 
involve  the  public  in  planning  and 
issues  related  to  management  of  BLM 
administered  lands.  The  Secretary  also 
selects  council  nominees  consistent 
with  the  requirements  of  the  Federal 
Advisory  Committee  Act  (FACA),  which 
requires  nominees  appointed  to  the 
council  be  balanced  in  terms  of  points 
of  view  and  representative  of  the 
various  interests  concerned  with  the 
management  of  the  pubUc  lands. 

The  Council  also  is  balanced 
geographically,  and  BLM  will  try  to  fimd 
qualified  representatives  from  each  area. 
The  CaUfomia  Desert  District  covers 
portions  of  eight  counties,  and  includes 
10  million  acres  of  pubUc  land  in  the 
CaUfomia  Desert  Conservation  Area  and 
300,000  acres  of  scattered  parcels  in  San 
Diego,  western  Riverside,  western  San 
Bernardino,  Orange,  and  Los  Angeles 
Counties  (known  as  the  South  Coast). 

Council  members  serve  without 
compensation  except  for  reimbursement 
of  travel  expenditures  incurred  in  the 
course  of  their  duties.  Any  group  or 
individual  may  nominate  a  qualified 
person  for  any  position,  based  upon 
their  education,  training,  and 
knowledge  of  BLM,  the  CaUfomia 
Desert,  and  the  issues  involving  BLM- 
administered  pubUc  lands  throughout 
southern  CaUfomia.  QuaUfied 
individuals  also  may  nominate 
themselves. 

Nominees  may  contact  BLM  pubUc 
afiairs  at  (909)  697-5215  or  write  to  the 
address  below  and  request  a  copy  of  the 
nomination  form.  Nominations  must 
include  the  name  of  the  nominee;  work 
and  home  addresses  and  telephone 
numbers;  a  biographical  sketch  that 
includes  the  nominee’s  work,  pubUc 
service  record,  and  applicable  outside 
interests  that  qualify  lUm  or  her  for  the 
position;  and  the  specific  category  of 
interest  in  which  the  nominee  is  best 
qualified  to  offer  advice  and  coimcil. 

All  nominations  must  be 
accompanied  by  letters  of  reference 
fi'om  represented  interests  or 
organizations,  a  completed  background 
information  form,  and  any  other 
information  that  demonstrates  the 
nominees  qualifications.  Individuals 
nominating  themselves  must  provide  at 
least  one  letter  of  recommendation. 
Advisory  Council  members  are 
appointed  by  the  Secretary  of  the 
Interior  Bruce  Babbitt,  generally  in 
December. 

Nominations  should  be  sent  to  the 
District  Manager,  Bureau  of  Land 


Federal  Register  /  Vol.  62,  No.  133  /  Friday,  July  11,  1997  /  Notices 


37277 


Management,  California  Desert  District, 
6221  Box  Springs  Boulevard,  Riverside, 
California  92507. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doran  Sanchez,  BLM  California  Desert 
District  Public  Affairs  at  (909)  697- 
5215. 

Dated;  July  7. 1997. 

Henri  R.  Bisson, 

District  Manager. 

IFR  Doc.  97-18194  Filed  7-10-97;  8:45  am] 
BaUNQ  COOe  431»-40-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

IUT-020-1420-01-2S-7iq 

Notice  of  AvaMaMity  of  Plan 
Amendment 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Bureau  of  Land 
Management,  Cedar  City  District,  has 
completed  an  Environmental  Analysis/ 
Finding  of  No  Significant  Impact  of  the 
Proposed  Plan  Amendments  to  the 
Cedar,  Beaver  Garfield,  Antimony  RMP 
and  the  Pinyon  Management  Framework 
Plan. 

DATES:  The  protest  period  for  these 
Proposed  Plan  Amendments  will 
commence  with  the  date  of  publication 
of  this  notice  and  last  for  30  days. 
Protests  must  be  received  on  or  before 
August  11, 1997. 

ADDRESSES:  Protests  must  be  addressed 
to  the  Director  (WO-210),  Bureau  of 
Land  Management,  Attn:  Brenda 
WilliEuns,  1849  C  Street  NW., 
Washington,  DC  20240,  within  30  days 
after  the  date  of  publication  of  this 
Notice  of  Availability. 

FOR  FURTHER  INFORMATION  CONTACT:  Gina 
Ginouvas,  Resource  Advisor,  Cedar  City 
District  Office,  176  East  D.  L.  Sargent 
Drive,  Cedar  City  District,  Utah,  84720, 
(801) 586-3053. 

Copies  of  the  Environmental 
Assessment  and  Proposed  Plan 
Amendments  are  available  for  review  at 
the  Cedar  City  District  Office. 
SUPPLEMENTARY  INFORMATION:  This 
action  is  announced  pursuant  to  section 
202(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  43  CFR 
part  1610.  The  Proposed  Amendment  is 
subject  to  protest  ^m  any  party  who 
has  participated  in  the  planning 
process.  Protests  must  be  specific  and 
contain  the  following  information: 

— The  name,  mailing  address,  phone 
number,  and  interest  of  the  person 
filing  the  protest. 


— A  statement  of  the  issue(s)  being 
protested. 

— A  statement  of  the  part(s)  of  the  . 
proposed  amendment  being  protested 
emd  citing  pages,  paragraphs,  maps 
etc.,  of  the  Proposed  Plan 
Amendment. 

— A  copy  of  all  documents  addressing 
the  issue(s)  submitted  by  the  protestor 
during  the  planning  process  or  a 
reference  to  the  date  when  the 
protester  discussed  the  is8ue(s)  for  the 
record. 

— A  concise  statement  as  to  why  the 
protester  believes  the  BLM  State 
Director  is  incorrect. 

Dated;  July  3, 1997. 

G.  William  Lamb, 

State  Director,  Utah. 

[FR  Doc.  97-18134  Filed  7-10-97;  8;45  am) 

BIUJNQ  CODE  4310-l)O-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[NV  910  0777  30] 

Northeastern  Great  Basin  Resource 
Advisory  CouncH  Meeting  Location 
and  Time 

AGENCY:  Bureau  of  L£md  Management. 
ACTION:  Resource  Advisory  Council’s 
Meeting  Location  and  Time. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5 
U.S.C.,  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM), 
Council  meetings  will  be  held  as 
indicated  below.  The  agenda  for  this 
meeting  includes:  Approval  of  minutes 
of  the  previous  meetings,  update  on 
land  sales-exchanges-trades.  Standards 
and  Guidelines,  wild  horses  and  range 
condition  in  the  Diamond  Moimtain 
Complex,  Columbia  River  Basin  Draft 
Environmental  Impact  Statement, 
hydrologic  modeling  for  mining.  Bureau 
of  Land  Management  water  rights  and 
policy  in  Nevada,  Coordinated  Resource 
Management  group  reports  for  elk  and 
fire  management  planning,  range 
improvement  projects  (8100  program 
funds),  identification  of  additional 
issues  to  be  resolved  and  determination 
of  the  subject  matter  for  future  meetings. 

Day  two  of  this  meeting  will  be  a  field 
tom.  The  tour  will  depart  from  and 
return  to  the  Eureka  Opera  house. 
Eureka,  Nevada.  Those  attending  should 
wear  clothing  and  footwear  suitable  for 
walking  through  rugged,  brush  covered 
terrain.  Food  and  beverages  will  be  an 
individual  responsibility;  sack  or  small 


ice  cooler  lunches  including  an 
equivalent  of  one  gallon  of  water  per 
person  are  recommended. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Council.  Each  formal 
Council  meeting  will  also  have  time 
allocated  for  hearing  public  comments. 
The  public  comment  period  for  the 
Council  meeting  is  listed  below. 
Elepending  on  the  munber  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation,  tour 
transportation  or  other  reasonable 
accommodations,  should  contact  the 
District  Manager  at  the  Battle  Mountain 
District  Office,  50  Bastion  Road,  P.O. 

Box  1420,  Battle  Moimtain,  Nevada, 
89820,  telephone  (702)  635-4000. 

DATES,  TIMES,  PLACE:  The  time  and 
location  of  the  meeting  is  as  follows: 
Northeastern  Great  Basin  Resource 
Advisory  Coimcil,  Eureka  Opera  House 
(lower  floor  conference  room).  Eureka, 
Nevada,  89316;  August  4, 1997,  starting 
at  9:00  a.m.;  public  comments  will  be  at 
11:00  a.m.  and  3:00  p.m.;  tentative 
adjournment  for  the  day  at  5:00  p.m.  A 
field  tour  of  the  Diamond  Mountain 
Complex  (north  of  Eureka)  will  be 
conducted  on  August  5, 1997.  starting  at 
8:00  a.m.  and  ending  approximately 
4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ciutis  G.  Tucker,  Team  Leader  for  the 
Northeastern  Resource  Advisory 
Council,  Ely  District  Office,  702  North 
Industrial  Way,  HC  33  Box  33500,  Ely, 
NV  89301-9408,  telephone  702-289- 
1841. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues,  associated  with  the 
management  of  the  public  lands. 

Dated:  June  30, 1997. 

Lee  Douthit, 

Associate  District  Manager,  Battle  Mountain. 
[FR  Doc.  97-18233  Filed  7-10-97;  8:45  am) 
BILUNQ  CODE  4310-HC-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-010-1220-00] 

Call  for  Nomination  to  Resource 
Advisory  Council 

agency:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
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action:  Nomination  to  Bakersfield 
Resource  Advisory  Council. 


SUMMARY:  The  purpose  of  this  notice  is 
to  solicit  public  nominations  to  replace 
a  member  of  the  Resource  Advisory 
Council  for  the  Bakersfield  District  of 
the  Bmeau  of  Land  Management.  The 
Council  provides  advice  and 
recommendations  to  BLM  on  the 
management  and  use  of  public  lands 
within  the  Bakersfield  District. 
Nominations  will  be  considered  for  30 
days  after  the  publication  of  this  notice. 
Resoxuce  Advisory  Coimcil  members  are 
divided  among  three  categories  which 
are  representative  of  the  various 
interests  concerned  with  the 
management  of  public  lands.  The 
current  vacancy  is  in  Category  Three, 
which  includes  representatives  of  State 
and  Local  government,  Native  American 
tribes,  academicians  involved  in  natural 
sciences,  and  the  public-at-large. 
Nominations  should  be  sent  to  Ron 
Fellows,  Bakersfield  District  Manager, 
3801  Pegasus  Drive,  Bakersfield,  CA 
93308. 

SUPPLEMENTARY  INFORMATION:  The 

current  vacancy  exists  because  the 
representative  of  Native  American  tribes 
was  no  longer  able  to  attend  Council 
meetings.  The  successful  nominee  will 
be  appointed  by  the  Secretary  of  the 
Interior  to  fill  out  the  balance  of  the 
term  which  expires  in  August  of  1998. 
The  nominee  will  then  be  eligible  for 
appointment  to  a  regular  three  year 
term.  Council  members  serve  without 
pay,  but  are  reimbiused  for  expenses. 
Advisory  Councils  are  authorized  by  the 
Federjd  Land  Policy  and  Management 
Act  (FLPMA),  and  the  Federal  Advisory 
Conunittee  Act  (FACA). 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Mercer,  Public  Affairs  Officer, 
Bureau  of  Land  Management,  3801 
Pegasus  Drive,  Bakersfield,  CA  93308, 
telephone  805-391-6010. 

Dated:  July  3, 1997. 

Ron  Fellows, 

District  Manager.  ■ 

[FR  Doc.  97-18295  Filed  7-10-97;  8:45  am] 
BILLING  CODE  4310-40-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-040-1430-01;  WYW-139495] 

Realty  Actions;  Sales,  Leases,  etc; 
Wyoming 

agency:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice  of  realty  action;  Direct 
sale  of  public  lands  in  Sweetwater 
County. 

SUMMARY:  The  Bureau  of  Land 
Management  has  determined  that  the 
lands  described  below  are  suitable  for 
direct  sale  imder  section  203  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1713. 

Sixth  Principal  Meridian,  Sweetwater 
County,  Wyoming 
T.  19  N.,  R.  109  W., 

Section  32, 

SV2SV2NEV4EV2W*/<!NV2NV2NWV4, 

EV2SEV4EV2WV2W*ANV2NV2NWV4, 

EV2WV2SEV4EV2WV2NV2NV2NWV4, 

WViW»A!SEV4E»/iNV2NV2NWV4, 

SV2NWV4WV2EV2NV2NV2NWV4, 

SWV4WV2EV2NV2NV2NWV4, 

SV2NVjNEV4WV2E’y^sN^ANV2NWV4, 

SV2NEV4WV2E‘/2N>AN»ANWV4, 

N>/iSV2SEV4W»/2EV2N’/S2N»/jNWV4, 

SV2NV2NWV4EV2EV2NV2NV2NWV4, 

NV2SEV4WV2E'/2N»/jNV2NWV4, 

S^/iNWV4Ei/iE»/iN»/iNV2NWV4, 

NV2SWV4EV2E1/^eNV2NV2NWV4. 

The  above  lands  aggregate  13.75  acres. 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  D.  Heick,  Realty  Specialist, 
Kemmerer  Resource  Area,  Rock  Springs 
District,  Bureau  of  Land  Management, 
312  Hi^way  189  North,  Kemmerer, 
Wyoming  83101,  307-877-3933, 
extension  106. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  proposes 
to  sell  the  surface  estate  to  General 
Chemical  Corporation  pursuant  to 
Section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
1713.  General  Chemical  Corporation 
wishes  to  acquire  the  area  for  a  landfill 
in  conjLuiction  with  their  sodium  lease. 
The  proposed  direct  sale  to  General 
Chemical  Corporation  would  be  made  at 
fair  market  value. 

The  proposed  direct  sale,  located 
vidthin  General  Chemical  Corporation’s 
sodium  lease  boundary  (WYW-095425), 
is  consistent  with  the  Kemmerer 
Resource  Area  Management  Plan  and 
would  serve  important  public  objectives 
which  cannot  be  achieved  prudently  or 
feasibly  elsewhere.  The  planning 
document  and  environmental 
assessment  are  available  for  review  at 
the  Bureau  of  Land  Management, 
Kemmerer  Resource  Area  Office, 
Kemmerer,  Wyoming.  Conveyance  of 
the  above  public  lands  will  be  subject 
to: 

1.  Reservation  of  a  right-of-way  to  the 
United  States  for  ditches  and  canals 
pursuant  to  the  Act  of  August  30, 1890, 
43  U.S.C.  945. 

2.  Reservation  of  all  minerals 
pursuant  to  section  209(a)  of  the  Federal 


Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1719. 

There  will  be  no  cancellation  of 
existing  federal  grazing  rights.  Those 
AUMs  associated  with  the  above 
referenced  parcel  will  be  absorbed  by 
the  operators  in  the  balance  of  the 
Granger  Lease  allotment. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  fi-om  all  forms  of 
appropriation  imder  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  leasing  under  the  mineral 
leasing  laws.  The  segregative  effect  will 
end  upon  issuance  of  the  patent  or  270 
days  from  the  date  of  the  publication 
whichever  comes  first.  For  a  period  of 
forty-five  (45)  days  fi-om  the  date  of 
issuance  of  this  notice,  interested 
parties  may  submit  comments  to  the 
Bureau  of  Land  Management,  District 
Manager,  Rock  Springs  District  office, 
280  Highway  191  North,  Rock  Springs, 
WY  82901.  Any  adverse  comments  will 
be  reviewed  by  the  State  Director,  who 
may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
objections,  this  proposed  realty  action 
will  become  final. 

Dated:  July  3, 1997. 

Mark  Hatchel, 

Acting  Area  Manager. 

(FR  Doc.  97-18191  Filed  7-10-97;  8:45  am] 
BILUNG  CODE  4310-22-P-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ES-OSO-e-l 430-02] 

Notice  of  Availability;  Michigan 
Proposed  Resource  Management  Plan 
AmendmenVEnvironmental 
Assessment 

AGENCY:  Bureau  of  Land  Management, 
Milwaukee  District. 

ACTION:  Notice  of  availability. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  I.and  Management  (BLM), 
Milwaukee  District  Office,  has 
completed  the  Michigan  Proposed 
Resource  Management  Plan  Amendment 
(RMPA)  and  Environmental  Assessment 
(EA)  for  the  Disposal  of  U.S.  Coast 
Guard  Lighthouse  Properties.  The 
RMPA/EA  assesses  the  impacts  of 
transferring  eight  tracts  of  public  land  to 
the  State  of  Michigan,  other  Federal 
agencies  and  non-profit  organizations. 

This  notice  is  issued  pursuant  to  43 
CFR  1610.5-1. 

Any  person  who  has  participated  in 
the  planning  process  and  has  an  interest 
which  is  or  may  be  adversely  affected  by 
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the  approval  of  the  plan  amendment 
may  protest  such  approval  in 
accordance  with  43  CFR  1610.5-2.  A 
protest  may  raise  only  those  issues 
which  were  submitted  for  the  record 
during  the  plaiming  process. 

DATES/ADDRESSES:  Protests  must  be 
submitted  in  writing  to  the  BLM 
Director  at  the  following  address, 
postmarked  no  later  than  August  11, 

1997:  Director  (WO-210),  Bureau  of 
Land  Management,  Attn:  Brenda 
Williams,  1849  C  Street,  N.W., 
Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Levine,  Planning  and 
Environmental  Coordinator,  (414)  297- 
4463,  or  Larry  Johnson,  Realty 
Specialist.  (414)  297—4413. 

Dated:  July  2, 1997. 

James  W.  Dryden, 

District  Manager. 

[FR  Doc.  97-17852  Filed  7-10-97;  8:45  am] 
BILUNG  CODE  4310-QJ-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[10-957-1430-00] 

Idaho:  Filing  of  Plats  of  Survey 

The  plats  of  the  following  described 
lands  were  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.,  July  1, 1997. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  east  and 
north  boundaries  and  of  the  subivisional 
lines,  the  subdivision  of  section  1,  and 
an  informative  traverse  of  the  southerly 
shoreline  of  the  Snake  River  in  section 
1,  T.  8  S.,  R.  13  E.,  Boise  Meridian, 

Idaho,  Group  No.  944,  was  accepted  July 

1, 1997. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  west 
boundary,  of  the  subdivisional  lines, 
and  of  the  1893  meanders  of  the  left 
bank  of  the  Sn€ike  River,  and  the 
subdivision  of  section  7,  T.  8  S.,  R.  14 
E.,  Boise  Meridian,  Idaho,  Group  No. 
944,  was  accepted  July  1, 1997. 

These  plats  were  prepared  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management.  All 
inquiries  concerning  the  survey  of  the 
above  described  land  must  be  sent  to  the 
Chief,  Cadaistral  Survey,  Idaho  State 
Office,  Bureau  of  Land  Management, 
1387  S.  Vinnell  Way,  Boise,  Idaho 
83709-1657. 


Dated:  July  1, 1997. 

Duane  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 

[FR  Doc.  97-18234  Filed  7-10-97;  8:45  am) 
BILUNO  CODE  4310-QG-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[10-957-1030-00] 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.  July  1,  1997. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  west  and 
north  boundaries  and  of  the 
subdivisional  lines,  and  the  subdivision 
of  certain  sections,  T.  47  N.,  R.  5  W., 
Boise  Meridiem,  Idaho,  Group  No.  972, 
was  accepted  July  1, 1997. 

This  plat  was  prepared  to  meet  certain 
administrative  needs  of  the  Coeur 
d’Alene  Tribe,  Lands  Service 
Department  and  of  the  Bureau  of  Indian 
Affairs,  Northern  Idaho  Agency. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Cadastral  Survey,  Idaho 
State  Office,  Bureau  of  Land 
Management,  1387  S.  Vinnell  Way, 
Boise,  Idaho,  83709-1657. 

Dated:  July  1. 1997. 

Duane  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 

[FR  Doc.  97-18235  Filed  7-10-97;  8:45  am] 
BILUNG  CODE  431&-QG-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-942-07-1 420-00] 

Filing  of  Plats  of  Survey;  Nevada 

agency:  Bureau  of  Land  Management. 
ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  State 
and  local  government  officials  of  the 
filing  of  Plats  of  Survey  in  Nevada. 
EFFECTIVE  DATES:  Filing  is  effective  at 
10:00  a.m.  on  the  dates  indicated  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Thompson,  Acting  chief. 
Cadastral  Survey,  Bureau  of  Land 
Management  (BLM),  Nevada  State 
Office,  850  Heuvard  Way,  P.O.  Box 
12000,  Reno,  Nevada  89520,  702-785- 
6541. 


SUPPLEMENTARY  INFORMATION: 

1.  The  Supplemental  Plat  of  the 
following  described  lands  was  officially 
filed  at  the  Nevada  State  Office,  Reno, 
Nevada  on  April  1, 1997: 

The  supplemental  plat,  showing 
amended  lottings  in  sec.  13,  Township 
13  North,  Range  45  East,  Mount  Diablo 
Meridian,  Nevada,  was  accepted  April 

1, 1997. 

This  plat  was  prepared  at  the  request 
of  the  U.S.  Forest  Service. 

2.  The  Supplemental  Plat  of  the 
following  described  lands  was  officially 
filed  at  the  Nevada  State  Office,  Reno, 
Nevada  on  April  i,  1997: 

The  supplemental  plat,  showing  ^ 
amended  lottings  in  the  SVz  of  sec.  14 
and  in  the  NV2  of  sec.  23,  Township  13 
North,  Range  45  East,  Mount  Diablo 
Meridian,  Nevada,  was  accepted  April 

1, 1997. 

This  plat  was  prepared  at  the  request 
of  the  U.S.  Forest  Service. 

3.  The  Supplemental  Plat  of  the 
following  described  lands  was  officially 
filed  at  the  Nevada  State  Office,  Reno, 
Nevada  on  April  1, 1997: 

The  supplemental  plat,  showing 
amended  lottings  in  sec.  24,  Township 
13  North,  Remge  45  East,  Mount  Diablo 
Meridian,  Nevada,  was  accepted  April 

1, 1997. 

This  plat  was  prepared  at  the  request 
of  the  U.S.  Forest  Service. 

4.  The  Supplemental  Plat  of  the 
following  described  lands  was  officially 
filed  at  the  Nevada  State  Office,  Reno, 
Nevada  on  April  1, 1997: 

The  supplemental  plat,  showing 
amended  lottings  in  sec.  19,  Township 
13  North,  Range  46  East,  Mount  Diablo 
Meridian,  Nevada,  was  accepted  April 

1, 1997. 

This  plat  was  prepared  at  the  request 
of  the  U.S.  Forest  Service. 

5.  The  Supplemental  Plat  of  the 
following  described  lands  was  officially 
filed  at  the  Nevada  State  Office,  Reno, 
Nevada  on  April  1, 1997: 

The  supplemental  plat,  showing  a 
subdivision  of  certain  quarter  sections 
in  sec.  6,  Township  32  North,  Range  70 
East,  Mount  Diablo  Meridian,  Nevada, 
was  accepted  April  8, 1997. 

This  plat  was  prepwed  to  meet  certain 
needs  of  the  Bureau  of  Land 
Management. 

6.  The  Supplemental  Plat  of  the 
following  described  lands  was  officially 
filed  at  the  Nevada  State  Office,  Reno, 
Nevada  on  April  8, 1997: 

The  supplemental  plat,  showing  a 
subdivision  of  certain  quarter  sections 
in  secs.  30  and  31,  Township  33  North, 
Range  70  East,  Moimt  Diablo  Meridian, 
Nevada,  was  accepted  April  8, 1997. 
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This  plat  was  prepared  to  meet  certain 
needs  of  the  Bureau  of  Land 
Management. 

7.  The  Plat  of  Survey  of  the  following 
described  lands  was  officially  hied  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  May  8,  1997. 

The  plat,  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  section  15,  and  the  metes-and-bounds 
survey  of  a  portion  of  U.S.  Highway  No. 
395,  Township  11  North,  Range  21  East, 
of  the  Mount  Diablo  Meridian,  in  the 
State  of  Nevada,  under  Group  No.  756, 
was  accepted  May  6, 1997. 

This  survey  was  executed  to  meet 
certain  needs  of  the  Bureau  of  Indian 
Affairs. 

8.  The  Plat  of  Survey  of  the  following 
described  lands  was  officially  filed  at 
the  Nevada  State  office,  Reno,  Nevada 
on  June  12, 1997: 

The  plat,  representing  the  dependent 
resurvey  of  portions  of  the  south  and 
east  boundaries,  subdivisional  lines  and 
subdivision-of-section  lines  of  section 
36,  and  the  subdivision  of  section  35 
and  further  subdivision  of  section  36, 
Township  19  South,  Range  59  East,  of 
the  Mount  Diablo  Meridian,  in  the  State 
of  Nevada,  under  Group  No.  745,  was 
accepted  June  10, 1997. 

This  survey  was  executed  to  meet 
certain  needs  of  the  Bureau  of  Land 
Management. 

9.  The  Plat  of  Survey  of  the  following 
described  lands  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  June  19,  1997: 

The  plat,  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  and  a  metes-and- 
bounds  survey  in  section  4,  Township 
29  North,  Range  48  East,  of  the  Mount 
Diablo  Meridian,  in  the  State  of  Nevada, 
under  Group  No.  766,  was  accepted 
June  17, 1997. 

This  survey  was  executed  to  meet 
certain  needs  of  Ms.  Laura  M.  Scott, 
Eureka  County  and  the  Bureau  of  Land 
Management. 

10.  The  above-listed  surveys  are  now 
the  basic  records  for  describing  the 
lands  for  all  authorized  purposes.  These 
surveys  have  been  placed  in  the  open 
files  in  the  BLM  Nevada  State  Office 
and  are  available  to  the  public  as  a 
matter  of  information.  Copies  of  the 
surveys  and  related  field  notes  may  be 
furnished  to  the  public  upon  payment  of 
the  appropriate  fees. 

Dated:  June  30, 1997. 

Robert  H.  Thompson, 

Acting  Chief  Cadastral  Surveyor,  Nevada. 

(FR  Doc.  97-18190  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  4310-HC-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items  in  the  Possession  of  the  Indian 
Arts  Research  Center,  School  of 
American  Research,  ^nta  Fe,  NM 

AGENCY:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  25  U.S.C.  3005  (a)(2), 
of  the  intent  to  repatriate  cultural  items 
in  the  possession  of  the  Indian  Arts 
Research  Center,  School  of  American 
Research,  Santa  Fe,  NM  which  meet  the 
definition  of  “sacred  objects”  and 
“objects  of  cultural  patrimony”  under 
Section  2  of  the  Act. 

The  25  cultural  items  are  Katsina 
Spirit  Friends  including  Shalako  Taka, 
two  Anakatsina,  Tasap,  Alo  Mana, 

Makto,  Anakatsinamaana,  two 
Humiskasina,  Shalako  Mana  tablita,  Sio 
Humis  tablita,  Sio  Humis  Katsina,  six 
unnamed  katsina  friends,  and  seven 
mask  attachments. 

In  1925,  Mr.  Frank  Applegate 
collected  these  Kaakastinam  and  mask 
attachments  at  the  Hopi  villages.  Eight 
Kaakastinam  were  donated  to  the  Indian 
Arts  Fund,  Inc.  in  1925  and  transferred 
to  the  School  of  American  Research  in 
1972.  The  remaining  items  were 
purchased  by  the  Indian  Arts  Fund,  Inc. 
in  1925  and  transferred  to  the  School  of 
American  Research  in  1972. 

The  cultural  affiliation  of  these  items 
is  clearly  Hopi  based  on  the  accession 
information  and  consultation  with  Hopi 
representatives.  Representatives  of  the 
Hopi  Tribe  and  acting  on  behalf  of  the 
Katsinmomngwit  (Hopi  traditional 
religious  leaders)  have  stated  that  the 
above  Kaakatsinam  and  mask 
attachments  are  sacred  objects  needed 
by  traditional  religious  leaders  for  the 
practice  of  traditional  Native  American 
religion  by  present  day  adherents. 
Representatives  of  the  Hopi  Tribe  and 
acting  on  behalf  of  the  Katsinmomngwit 
(Hopi  traditional  religious  leaders)  have 
also  stated  that  the  above  Kaakatsinam 
and  mask  attachments  have  ongoing 
historical,  traditional,  and  cultural 
importance  central  to  the  Hopi  Tribe, 
and  could  not  have  been  alienated  by 
any  individual. 

Based  on  the  above-mentioned 
information,  officials  of  the  School  of 
American  Research  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (3)(C), 
these  25  cultural  items  are  specific 
ceremonial  objects  needed  by  traditional 
Native  American  religious  leaders  for 
the  practice  of  traditional  Native 


American  religions  by  their  present-day 
adherents.  Officials  of  the  School  of 
American  Research  have  also 
determined  that,  pursuant  to  25  U.S.C. 
3001  (3)(D),  these  25  cultural  items  have 
ongoing  historical,  traditional,  and 
cultural  importance  central  to  the 
culture  itself,  and  could  not  have  been 
alienated,  appropriated,  or  conveyed  by 
any  individual.  Lastly,  officials  of  the 
School  of  American  Research  have 
determined  that,  pursuant  to  25  U.S.C. 
3001(2),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  items  and  the  Hopi 
Tribe. 

This  notice  has  been  sent  to  officials 
of  the  Hopi  Tribe.  Representatives  of 
any  other  Indian  tribe  that  believes  itself- 
to  be  culturally  affiliated  with  thepe 
objects  should  contact  Mr.  Michael 
Hering,  Director,  or  Ms.  Christy  Sturm, 
Associate  Collections  Manager,  Indian 
Arts  Research  Center,  School  of 
American  Research,  P.O.  Box  2188, 

Santa  Fe,  NM  87504,  telephone  (505) 
982-3584  before  August  11,  1997. 
Repatriation  of  these  objects  to  the  Hopi 
Tribe  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  July  1, 1997. 

Francis  P.  McManamon, 

Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 

[FR  Doc.  97-18232  Filed  7-10-97;  8:45  am] 
BILUNG  CODE  4310-70-F 

DEPARTMENT  OF  THE  INTERIOR  , 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  from 
Hawaii  in  the  Possession  of  the 
University  of  Pennsylvania  Museum  of 
Archaeology  and  Anthropology, 
Philadelphia,  PA;  and  in  the  Control  of 
the  Academy  of  Natural  Sciences, 
Philadelphia,  PA 

AGENCY:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003  (d),  of  the 
completion  of  an  inventory  of  human 
remains  from  Hawaii  in  the  possession 
of  the  University  of  Pennsylvania 
Museum  of  Archaeology  and 
Anthropology,  Philadelphia,  PA;  and  in 
the  control  of  the  Academy  of  Natural 
Sciences,  Philadelphia,  PA. 
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A  detailed  assessment  of  the  human 
remains  was  made  by  University  of 
Pennsylvania  Museum  professional  staff 
in  consultation  with  representatives  of 
Hui  Malama  I  Na  Kupuna  'O  Hawai’i 
Nei.  The  following  human  remains  were 
indefinitely  loaned  to  the  University  of 
Pennsylvania  Museum  by  the  Academy 
of  Natural  Sciences  in  1966.  The 
Academy  of  Natural  Sciences  has 
authorized  the  University  of 
Permsylvania  Museum  of  Archaeology 
and  Anthropology  to  repatriate  these 
human  remains  pursuant  to  NAGPRA. 

In  1966,  human  remains  representing 
four  individuals  were  loaned  to  the 
University  of  Pennsylvania  Museum  of 
Archaeology  and  Anthropology  by  the 
Academy  of  Natural  Sciences.  Archival 
documentation  at  the  Academy  of 
Natural  Sciences  indicates  these 
individuals  were  removed  from  “old 
burying  grounds  on  the  plains  of 
Wimanalo,  Oahu”  by  William  H.  Jones, 
M.D.,  U.S.N.,  U.S.S.  Portsmouth  in 
1873.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

In  1966,  human  remains  representing 
one  individual  were  loaned  to  the 
University  of  Pennsylvania  Museum  of 
Archaeology  and  Anthropology  by  the 
Academy  of  Natural  Sciences. 

Accession  information  indicates  this 
individual  is  a  “Sandwich  Islander” 
from  the  island  of  Oahu.  The  original 
date,  collector,  and  circumstances  of 
collection  are  not  known.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Accession  information  and  other 
documentation  indicate  these  human 
remains  are  from  the  island  of  Oahu, 
Hawaii.  There  is  no  morphological 
evidence  to  indicate  these  human 
remains  are  not  Native  Hawaiian. 

Based  on  the  above  information, 
officials  of  the  University  of 
Pennsylvania  Museum  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1),  that 
these  human  remains  represent  the 
physical  remains  of  five  individuals  of 
Native  American  ancestry.  Officials  of 
the  University  of  Pennsylvania  Museum 
have  also  determined  that,  pursuant  to 
25  U.S.C.  3001  (2),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  Hui  Malama  I  Na  Kupuna  'O 
Hawai’i  Nei,  the  O’ahu  Island  Burial 
Council,  and  the  Office  of  Hawaiian 
Affairs. 

In  1966,  human  remains  representing 
two  individuals  were  loaned  to  the 
University  of  Pennsylvania  Museum  of 
Archaeology  and  Anthropology  by  the 
Academy  of  Natural  Sciences. 

Accession  information  and  other 


documentation  indicate  that  in  1893, 
these  remains  were  removed  from  a  lava 
cave  on  the  island  of  Hawaii  by  Dr.  J.M. 
Whitney  and  donated  to  the  Academy  of 
Natural  Sciences  by  Dr.  C.N.  Pierce  at  an 
unknown  date.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present. 

Accession  information  and  other 
documentation  indicate  these  human 
remains  are  from  the  island  of  Hawaii. 
There  is  no  morphological  evidence  to 
indicate  these  human  remains  are  not 
Native  Hawaiian. 

Based  on  the  above  information, 
officials  of  the  University  of 
Pennsylvania  Museum  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  two  individuals 
of  Native  American  ancestry.  Officials  of 
the  University  of  Pennsylvania  Museum 
have  also  determined  that,  pursuant  to 
25  U.S.C.  3001  (2).  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  the  Hawai’i  Island  Burial  Coimcil, 
Hui  Malama  I  Na  Kupuna  ’O  Hawai’i 
Nei,  and  the  Office  of  Hawaiian  Affairs. 

In  1966,  human  remains  representing 
one  individual  were  loaned  to  the 
University  of  Pennsylvania  Museum  of 
Archaeology  and  Anthropology  by  the 
Academy  of  Natural  Sciences.  These 
remains  were  donated  to  the  Academy 
of  Natural  Sciences  at  an  imknown  date 
by  an  unknown  person(s).  Information 
with  these  remains  states  that  this 
individual  is  a  “Sandwich  Islander.” 

The  original  date,  collector,  and 
circumstances  of  collection  are  not 
known.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

Information  indicates  these  human 
remains  are  from  Hawaii.  There  is  no 
morphological  evidence  to  indicate 
these  human  remains  are  not  Native 
Hawaiian. 

Based  on  the  above  information, 
officials  of  the  University  of 
Pennsylvania  Museum  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  Officials  of 
the  University  of  Permsylvania  Museum 
have  also  determined  that,  pursuant  to 
25  U.S.C.  3001  (2),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  Hui  Malama  I  Na  Kupuna  ’O 
Hawai’i  Nei  and  the  Office  of  Hawaiian 
Affairs. 

This  notice  has  been  sent  to  officials 
of  the  Hawai’i  Island  Burial  Council, 

Hui  Malama  I  Na  Kupima  ’O  Hawai’i 


Nei,  the  O’ahu  Island  Burial  Council, 
and  the  Office  of  Hawaiian  Affairs. 
Representatives  of  any  other  Native 
Hawaiian  organization  that  believes 
itself  to  be  culturally  affiliated  with 
these  human  remains  and  associated 
funerary  objects  should  contact  Dr. 
Jeremy  A.  Sabloff,  the  Charles  K. 
Williams  II  Director,  University  of 
Pennsylvania  Museum  of  Archaeology 
and  Anthropology,  33rd  and  Spruce 
Streets,  Philadelphia,  PA  19104-6324; 
telephone:  (215)  898-4051,  fax  (215) 
898-0657,  ^fore  August  11, 1997. 
Repatriation  of  the  human  remains  to 
the  Hawai’i  Island  Burial  Council,  Hui 
Malama  I  Na  Kupuna  ’O  Hawai’i  Nei, 
the  O’ahu  Island  Burial  Council,  and  the 
Office  of  Hawaiian  Affairs  as  listed 
above  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

Dated:  July  3. 1997. 

Francis  P.  McManamon, 

Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 

[FR  Doc.  97-18231  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  4310-70-F 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  For  0MB  Review; 
Comment  Request 

July  8, 1997. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104—13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
Theresa  M.  O’Malley  (202)  219-5096 
ext.  143  or  by  E-Mail  to  OMalley- 
Theresa@dol.gov.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-4720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
time,  Monday — Friday. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  (202)  395-7316,  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 
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The  OMB  is  particularly  interested  in 
comments  which; 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhanced  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

Title:  Contribution  Operations. 

OMB  Number:  1205-0178  (extension). 

Frequency:  Quarterly. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  53 
respondents. 

Estimated  Time  Per  Respondent:  8 
hours. 

Total  Burden  Hours:  1,696. 

Total  Annualized  capital/startup 
costs. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  This  information 
collections  provides  quarterly  data  on 
State  agencies’  volume  and  performance 
in  wage  processing,  number  and 
promptness  of  liable  employer 
registration,  number  delinquent  in  filing 
contribution  reports,  number  and  extent 
of  tax  delinquency  and  results  of  field 
audit  program. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Fire  Protection  (Underground 
Coal  Mines)  (reinstatement,  no  change). 

OMB  Number:  1219-0054. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  1,117. 

Number  of  Responses:  332,852. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Total  Burden  Hours:  85,292. 

Total  Annualized  capital/startup 
costs:  $1,880.00. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0 


Description:  This  provision  requires 
that  a  Mine  Safety  and  Health 
Administration  approved  program  for 
the  instruction  of  miners  in  fire  fighting 
and  evacuation  procedures  be  adopted  - 
by  the  mine  operator;  fire  extinguishers 
be  examined  every  6  months  and  that 
fire  drills  be  conducted  every  90  days; 
automatic  fire  sensors  and  warning 
device  systems  be  examined  weekly  and 
tested  annually;  and  that  fire  hydrants 
and  hoses  be  tested  at  least  once  a  year. 
Theresa  M.  O’Malley, 

Departmental  Clearance  Officer. 

[FR  Doc.  97-18282  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33,190] 

Allied  Signal  Incorporated  Parsippany, 
New  Jersey;  Notice  of  Revised 
Determination  on  Reconsideration 

On  May  15, 1997,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  the  workers  and 
former  workers  of  the  subject  firm.  The 
notice  was  published  in  the  Federal 
Register  on  May  29, 1997  (62  FR  29151). 

The  workers  were  denied  eligibility  to 
apply  for  trade  adjustment  assistance 
because  the  “contributed  importantly” 
test  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  was  not 
met  based  on  results  fiom  a  customer 
survey. 

In  a  letter  dated  April  11, 1997,  a 
company  official  requested 
administrative  reconsideration  of  the 
Department’s  Notice  of  Negative 
Determination  for  workers  of  the  subject 
firm,  alleging  that  customers  are 
importing  articles  that  are  “like  or 
directly  competitive”  with  articles 
produced  by  Allied  Signal. 

To  investigate  this  claim,  the 
Department  conducted  a  survey  the 
subject  firm’s  major  customer.  New 
findings  on  reconsideration  show  that 
this  customer  is  relying  on  imported 
amorphous  metal  strips  which  are 
directly  competitive  with  the  product 
produced  at  the  Parsippany,  New  Jersey 
plant  of  Allied  Signal. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  the  workers  of  Allied 
Signal  Incorporated  in  Parsippany,  New 
Jersey  were  adversely  affected  by 
increased  imports  of  articles  like  or 
directly  competitive  with  amorphous 


metal  strips  produced  at  the  subject 
firm. 

All  workers  of  Allied  Signal  Incorporated 
in  Parisppany,  New  Jersey  engaged  in 
employment  related  to  the  production  of 
amorphou.s  metal  strips,  who  became  totally 
or  partially  separated  from  employment  on  or 
after  January  27, 1996  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  24th  day 
of  June  1997. 

Russell  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-18273  Filed  7-10-97;  8:45  am] 
BILUNG  CODE  4510-a(MVI 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182),  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  Section  250(b)(1) 
of  Subchapter  D,  Chapter  2,  Title  II,  of 
the  Trade  Act  of  1974,  as  amended,  are 
identified  in  the  appendix  to  this  notice. 
Upon  notice  from  a  Governor  that  a^ 
NAFTA-TAA  petition  has  been 
received,  the  Program  Manger  of  the 
Office  of  Trade  Adjustment  Assistance 
(OTTA),  Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  announces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor’s  actions 
and  the  Labor  Department’s 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
after  December  8, 1993  (date  of 
enactment  of  Pub.  L.  103-182)  are 
eligible  to  apply  for  NAFTA-’TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
be  request  a  public  hearing  with  the 
Program  Manager  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  D.C.  provided  such  request 
is  filed  in  writing  with  the  Program 
Manager  of  OTAA  not  later  than  July  21, 
1997. 
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Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Program  Manager  of  OTAA  at  the 
ad(hess  shown  below  not  later  than  July 
21, 1997. 


Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  OTAA,  ETA, 
DOL,  Room  C-4318,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 


Signed  at  Washington,  D.C.  this  24th  day 
of  June,  1997. 

Russel  T.  Kile, 

Program  Manager,  Policy  &  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance . 


Appendix 


Subject  firm 

Location 

Date  re¬ 
ceived  at 
Governor's 
office 

Petition  No. 

Articles  produced 

Big  River  Luggage  (Wkrs) . 

Coepus  Christi,  TX  . 

05/12/97 

NAFTA-1,647 

Luggage. 

Honeywell  (UERMW) . 

Arlirigton  Heights,  IL . 

05/12/97 

NAFTA-1,648 

Computer  boards. 

Medite  Cor^xxation  (Wkrs) . 

Medford  OR . 

05/09/97 

NAFTA-1,649 

Lumber. 

C-Cor  Electronics  (Wkrs) . 

Reedsville,  PA . 

05/12/97 

NAFTA-1,650 

Power  supplies  assemblies. 

1  nirisiana  Paotfir.  (^-)  . - . 

OWIm,  ID  . 

05/12/97 

NAFTA-1,651 

NAFTA-1,652 

Lumber,  plywood,  windows  and  doors. 
Stock  sheet  float  glass  mirrors. 

Guardian  Industries  (ABGW)  . 

Newport,  OR . . 

05/12/97 

Wellington  Sears  (Co.) . 

Tarboro,  NC . 

04/09/97 

NAFTA-1,653 

Woven  upholstery  fabric. 

Standard  Industries  (lUE) .  - . 

.Ran  Antnnin,  TX  . 

05/16/97 

NAFTA-1,654 

NAFTA-1,655 

Car  batteries. 

C  arxl  P  Cedar  Sales  (Co.) . 

Copalis  Crossing,  WA  .... 

05/14/97 

Shakes. 

Square  D  Company  (Co.)  . 

Huntington,  IN . 

05/14/97 

NAFTA-1,656 

Low  voltage  transformers. 

Jobn$town  America  (IJRWA)  . . 

.Inhn.stnwn,  PA  .  . . 

05/14/97 

NAFTA-1,657 

NAFTA-1,658 

NAFTA-1,659 

NAFTA-1,660 

Railroad  cars. 

Sandvik  Rock  Tools  (Co,)  . . 

Hmistnn,  TX  . 

05/16/97 

Hammer  parts. 

Head  and  arm  rests. 

CNl  (Wkrs)  . ' . ' .  . 

Port  Huron,  Ml  . 

06/15/97 

Nu  World  Marketing  LTD  (Wkrs) . 

Mascoutah,  IL . 

05/16/97 

Retailer  verification. 

Raldwin  Piano  and  Organ  (Wkrs)  . 

Tmmann,  AR  . 

05/16/97 

NAFTA-1,661 

Complete  piarxis. 

Springlift  Corporation  (Wkrs) . 

Monticello,  AR  . 

05/19/97 

NAFTA-1,662 

Gas  springs. 

Nii-KntA  (Wkrs) 

OonriAlLsvillA,  PA  . 

05/20/'97 

NAFTA-1,663 

NAFTA-1.664 

NAFTA-1.665 

Electrostatic  toners. 

Allied  Signal  (i^rs)  . 

Fort  Lauderdale,  Fi  . 

05/22/97 

Electronics  parts  for  airlines. 

Magnetic  card  reader  systems. 

American  Magnetics  (Co.) . 

Carson,  CA . 

05/22/97 

Frigidaire  Company  (IDE)  . 

Athens,  TN . 

05/19/97 

NAFTA-1,666 

Gas  and  electric  ranges. 

Special  Plastic  Prodtjcts  (Wkrs) . 

Fair  Haven,  Ml . 

05/21/97 

NAFTA-1,667 

Plastic  injection  molded  parts. 

Greater  Texas  (Wkrs) . 

El  Paso,  TX  . 

05/23/97 

NAFTA-1.668 

Laundry  jeans. 

Tyco— Mattel  (Co.)  . 

Beaverton,  OR . 

05/21/97 

NAFTA-1,669 

Games. 

Anuil  Knitweer  (Wkrs)  .  . . . 

Mullins,  SO  . 

05/27/97 

NAFTA-1.670 

NAFTA-1,671 

NAFTA-1,672 

NAFTA-1.673 

T-shirts  arxf  tank  tops. 

Railroad  cars. 

Trinity  Industries  (DAW)  . 

GrAAm/ille,  PA . 

05/27/97 

Thomas  arvt  Retts  (Wkrs)  . 

HoTifsehAads,  NY  . 

05/27/97 

TV  and  cable  connector  assembly. 
Eggplants. 

Florida  Specialties  (Wkrs)  . 

Princeton,  FL . 

05/27/97 

Produce  Sale  of  South  Florida  (Wkrs)  .... 

Homestead,  FL . 

05/27/97 

NAFTA-1,674 

Produce  packing  and  shipping. 

Williarn  Wrigley,  Jr,  Co,  (Wkrs)  .. 

Santa  Oni7,  CA  . 

05/29/97 

NAFTA-1,675 

NAFTA-1,676 

Gum. 

Rugged  Sp^  (Co.) . 

Littleton,  NC . «... 

05/28/97 

Fleece  and  jersey  sportswear. 

Suckle  (lUE)  . 

Scranton,  PA  . 

05/29/97 

NAFTA-1,677 

Metal  comFXJter  frames  and  compo¬ 
nents. 

Gould’s  Pump  (USWA)  . 

Ashland,  PA . 

05/29/97 

NAFTA-1,678 

Stainles  steel  industrial  pump. 

Burlington  In^tries  (Co.)  . 

Monticello,  AR  . 

05/29/97 

NAFTA~1,679 

Rugs. 

Mnllarvl  Attantir.  Hitrh  (Co  )  . 

Denmark,  SC . . . 

05/30/97 

NAFTA-1,680 

NAFTA-1,681 

Trailer  landing  gear. 

Men’s  work  clothing. 

Universal  Overall  (Wkr)  . 

Medaryville,  IN . 

05/19/97 

Butterick  (Wkrs) . 

Altoona,  PA . 

06/03/97 

NAFTA-1,682 

NAFTA-1.683 

NAFTA-1,684 

NAFTA-1,686 

Dress  patterns. 

Mining. 

Ceder  wood  fencing. 

Bedroom  Furniture  &  Living  Room  Ta¬ 
bles. 

Moccasins— Slippers,  Sandals. 

Bariod  Drilling  Fluids  (OCAW) . 

Pntns,  MO . 

06/03/97 

Tubafor  Mill  (WCIW)  . . . . 

Martnn,  WA  . 

05/14/97 

Impact  Furniture  Co.  (Comp)  . 

Hickory,  NC  . 

06/09/97 

Landmark  USA  (Wrks)  . 

Berlin,  Wl . 

06/05/97 

NAFTA-1,686 

Angelica  Image  Apparel  (Wrks)  . 

Summersville,  MO  . 

06/04.^7 

NAFTA-1.687 

Uniforms,  Shirts. 

Hearth  Technologies  (Comp)  . 

Savage,  MN . 

06/06/97 

NAFTA-1,688 

Fireplaces. 

Emess  Lighting(  )  . 

Ellwood  City,  PA . 

06/09/97 

NAFTA-1,689 

Larrips  &  Shades. 

Rancher  (Comp) . 

Leadore,  ID . 

06/05/97 

NAFTA-1.690 

NAFTA-1,691 

NAFTA-1.692 

Beef  Cattle. 

AMP,  Inc  (Comp) . 

Middletown,  PA . 

06/09/97 

Cable  /Assemblies. 

J.R.  Simptot  Co  (Comp)  . 

Wyoming,  Ml . 

05/21/97 

Frozen  Potato  Products. 

Angelica  Image  Apparel  (UFCW) . 

ML  View,  MO . 

06/12/97 

NAFTA-1.693 

Uniforms. 

I.C.I.  Exposives  (OCAW) . 

Tamaqua,  PA . 

06/08/97 

NAFTA-1,694 

Igniters  for  air  bags. 

Florida  Fresh  (Wkr)  . 

Fla  City,  FL . 

06/10/97 

NAFTA-1,695 

Farming. 

Compaq  Company  (Wkrs) . 

Austin,  TX . 

06/12/97 

NAFTA-1,696 

Computer  Keyboards. 

Miller  Group  (The)  (Co.) . 

Port  Oarhnn,  PA 

06/13/97 

NAFTA-1,697 

NAFTA-1,698 

NAFTA-1,699 

T-shirts  and  sweatshirts. 

Nu-Kote  International  (Co.)  . 

RnrhAster,  MY  . 

06/17/97 

Ribbon  cassettes. 

Pro  Line  Cap  (Wkrs)  . 

Bowie,  TX  . 

06/17/97 

Caps. 

International  Wire  (IBT)  . 

Rolling  Prairie,  IN  . 

06/05/97 

NAFTA-1,700 

Appliance  wire. 

C  and  H  Apparel  (Co.)  . 

Milan,  TN  . 

06/16/97 

NAFTA-1.701 

NAFTA-1.702 

Men’s  and  boys  shorts. 

Swingmate  (Circuit  board  assembly). 

Bel  Tronics  Limited  (Co.) . 

Covington,  GA . 

06/11/97 

Micro  Energy  (Wkrs)  . 

Memphis,  MO  . 

06/06/97 

NAFTA-1.703 

Wire  harness  assembly. 

APV  Crepaco  (USWA)  . 

Lake  Mills,  Wl . 

06/13/97 

NAFTA-1,704 

Food  processing  equipment. 

Best  Power  (Wkrs)  . 

Necedah,  Wl . 

06/16/97 

NAFTA-1,705 

Uninterruptible  power  systems. 
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Subject  firm 


Sam  S.  Accursio  arxf  Sons  Packing 
(Wkrs). 

Sugar  Cane  Services  (Wkrs) . 

Joiner  and  Son  (Wkrs)  . 

Eagle  Lake  Harvesting  (Wkrs)  . 

Black  Gold  Farms  (Co.)  . 

D  and  K  Hanresting  (Wkrs)  . 

Osceola  Farms  (Wkrs)  . 

R.C.  Hatton  Farms  (Wkrs) . . . 

McNeill  Contracting  (Wkrs) . 

B.  Barb  Farms  (Wkrs)  . 

MSSC(Wkrs)  . 

R.R.  Taylor  (Wkrs) . 

Jet  Farms  (Wkrs) . 

M  and  N  Fruit  (Wkrs) . 

Diamond  I.  Farms  (Wkrs) . 

Di  Mare  Homestead  (Wkrs) . 

Sapp  Farms  (Wkrs)  . 

Alger  Farms  (Wkrs)  . 

Thomas  Produces  (Wkrs)  . 

Trendline  Home  Fashions  (Wkrs)  . 

Southern  Bean  Packer  (Wkrs)  . 

Kem  Carpenter  Farm  (Wkrs) . 

Flowers  Industries  (IBT)  . 

J.E.M.  (Wkrs) . 

DOMI  ARG  (Wkrs) . . 

Mecca  Farms  (Wkrs) . 

Pero  Family  Farms  (Wkrs)  . 

C  and  B  Farms  (Wkrs)  . 

A.J.  Apparel  (Co.) . . . 

Cargill  (UPlU)  . 

Okeela^  Corp.  (Co.)  . 

Georgia  Pacific  (Wkrs)  . 

Brainard  Rivet  (Co.)  . 

ABL  Engineering  (Co.)  . 

Plaid  Clothing  (Co.)  . 

Bristol  Myers  Squibb  (Wkrs) . 


Location 

Date  re-, 
ceived  at 
Goverrw’s 
office 

Petition  No. 

Articles  produced 

Homestead,  FL . 

05/27/97 

NAFTA-1,706 

Tomatoes,  pickles,  squash. 

Pahokee,  FL . 

05/27/97 

NAFTA-1,707 

Com  and  sugar  cane. 

Florida  City,  FL . 

05/06/97 

NAFTA-1.708 

Grow  squash,  beans  and  peppers. 

La  Belle,  FL . 

05/27/97 

NAFTA-1,709 

Citrus. 

Belle  Glade,  FL . 

05/27/97 

NAFTA-1.710 

Cane  planting,  sweetcom  harvest. 

Labelle,  FL . 

05/27/97 

NAFTA-1,711 

Citrus. 

Pahokee,  FL . 

05/27/97 

NAFTA-1.712 

Sugar  cane. 

Pahokee,  FL . 

05/27/97 

NAFTA-1.713 

Sweetcom  harvest. 

Belle  Glade.  FL . 

05/27/97 

NAFTA-1,714 

Pick  corn,  farm  services. 

Belle  Glade,  FL . 

05/27/97 

NAFTA-1.715 

Sugar  cane  and  corn,  farm  services. 

Clewiston,  FL . 

05/06/97 

NAFTA-1.716 

Sugar  cane. 

Hobe  Sound,  FL . 

05/06/97 

NAFTA-1.717 

Sweet  com. 

Lozahatchee,  FL . 

05/06/97 

NAFTA-1.718 

Com  artd  beans. 

Waveriy,  FL  . 

05/27/97 

NAFTA-1.719 

Citrus. 

Fla  City.  FL . 

05/22/97 

NAFTA-1,720 

Snap  beans  arvl  tomatoes. 

Florida  City,  FL . 

05/24/97 

NAFTA-1.721 

Tomatoes,  beans,  cucumbers. 

Fla  City,  FL . 

05/22/97 

NAFTA-1.722 

Beans. 

Homestead,  FL . 

05/22/97 

NAFTA-1,723 

Com,  potatoes. 

Boca  Raton,  FL  . 

05/27/97 

NAFTA-1.724 

Peppers,  cucumbers. 

Miami,  FL . 

05/24/97 

NAFTA-1,725 

Pillows  2tnd  chair  pads. 

Homestead,  FL . 

05/06/97 

NAFTA-1.726 

Beans  and  com. 

Homestead,  FL . 

05/06/97 

NAFTA-1.727 

Tomatoes. 

Erie,  PA  . . 

06/17/97 

NAFTA-1.728 

Lunch  box  pies. 

West  Palm  Beach,  FL  .... 

05/27/97 

NAFTA-1.729 

Parsley,  sweet  com. 

Belle  Glade,  FL . 

06/16/97 

NAFTA-1,730 

Sugar  cane  arvl  citrus. 

Lantana,  FL  . . . . 

05/27/97 

NAFTA-1,731 

Cucumbers,  peppers  and  tomatoes. 

Delray,  FL . 

05/27/97 

NAFTA-1,732 

Eggplant,  cucumber,  bell  peppers. 

CLewiston,  FL . 

05/27/97 

NAFTA-1.733 

Watermelon  harvest. 

Rocky  Mount  NC  . 

06/18/97 

NAFTA-1.734 

T-shirts,  tank  tops. 

Jefferson  Junchon,  Wl  .... 

06/17/97 

NAFTA-1.735 

Barley  malt. 

South  Bay,  FL . 

05/27/97 

NAFTA-1.736 

Sugar  cane,  com,  citrus. 

Pearson,  GA . 

06/18/97 

NAFTA-1.737 

Lumber  chips. 

Girard,  OH  . 

06/09/97 

NAFTA-1,738 

Cold  head^  fasteners. 

Mentor,  OH . 

06/09/97 

NAFTA-1.739 

Video  transmission  equipment. 

Cincinnati,  OH  . 

06/09/97 

NAFTA-1.740 

Suits,  sport  coats  and  slacks. 

Warsaw,  IN . 

06/18/97 

NAFTA-1,741 

Orthopedic  products. 

|FR  Doc.  97-18275  Filed  7-10-97;  8:45  am] 
BILUNQ  CODE  4510-30-41 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-43,324] 

Chock  Full  O’  Nuts,  Linden,  New 
Jersey;  Notice  of  Revised 
Determination  on  Reopening 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  Termination 
of  Investigation  regarding  worker 
eUgihility  to  apply  for  trade  adjustment 
assistance.  The  termination  notice 
applicable  to  workers  of  the  subject  firm 
located  in  Linden,  New  Jersey,  was 
signed  on  April  1, 1997  and  published 
in  the  Federal  Register  on  April  15, 
1997  (62  FR  18364). 

Workers  at  Chock  Full  O’  Nuts, 
Linden,  New  Jersey  produced  instant 
coffee  and  were  covered  under  a 


previous  worker  certification,  TA-W- 
29,923,  which  expired  September  21, 
1996.  The  basis  for  the  certification  was 
an  increase  in  company  imports. 

The  company  reports  that  although  all 
production  workers  at  the  Linden  plant 
were  separated  from  employment  when 
it  closed  in  1994,  supervisory  personnel 
continued  employment  to  assist  with 
the  subject  firm’s  transition  to  a  contract 
relationship  with  their  Mexican 
supplier.  All  layoffs  at  Linden  were 
completed  December  31, 1996. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reopening,  it  is 
concluded  that  increased  imports  of 
instant  coffee  contributed  importantly  to 
the  decline  in  sales  and  to  the  total  or 
partial  separation  of  workers  of  the 
subject  firm.  In  accordance  with  the 
provisions  of  the  Trade  Act  of  1974, 1 
make  the  following  revised 
determination: 


“All  workers  of  Chock  Full  O’  Nuts, 
Linden,  New  Jersey  who  became  totally  or 
partially  separated  from  employment  on  or  . 
after  September  22, 1996,  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974.” 

Signed  at  Washington,  DC  this  20th  day  of 
June  1997. 

Russell  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-18276  Filed  7-10-97;  8:45  am] 
BILUNQ  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibili^  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  Section  221(a) 
of  the  Trade  Act  of  1974  (“the  Act”)  and 
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are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 


threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substcmtial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
show  below,  not  later  than  July  21, 
1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 

APPENDIX 

[Petitions  Instituted  on  06/16/97] 


shown  below,  not  later  than  July  21, 
1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  16th  day 
of  June,  1997. 

Linda  G.  Poole, 

Acting  Program  Manager,  Policy  &■ 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 


TA-W 

Subject  firm  (petitioners) 

Location 

Date  of 
petition 

Product(s) 

33,564  . 

Hudson  Valley  Tree  (Comp)  . 

Newburgh,  NY . 

05/05/97 

Christmas  Wreaths. 

33,565  . 

Concord  Fabrics,  Inc  (Comp)  . 

New  York,  NY  . 

06/03/97 

Woven  &  Knitted  Fabrics. 

33,566  ..... 

Fleet  Service  Corp.  (Wrks)  . 

Charlestown,  MA . 

06/03/97 

Irrevocable  Letter  of  Credit. 

33,567  . 

Lee  Sportswear,  Inc  (Comp) . 

Plantersville,  MS  . 

05/29/97 

Medical  Uniforms. 

33,568  . 

Burlington  Industries  (Comp)  . 

Monticello,  AR . 

05/28/97 

Area  Rugs  &  Similar  Floor  Coverings. 

33,569  . 

EG&G  Instruments,  Inc.  (Wilts) . 

Trenton,  NJ  . 

05/30/97 

Research — Electrochemistry. 

33,570  . 

Butterick  Co.,  Inc . 

Altoona,  PA . 

05/27/97 

Dress  Sewing  Patterns. 

33,571  . 

PCC  Composites,  Inc.  (Wrks) . 

Pittsburgh,  PA . 

05/30/97 

Precision  Cast  Parts. 

33,572  . 

Agnatech,  Inc.  (Wrks)  . 

Cookeville,  TN . 

05/22/97 

Denim  Garments. 

33,573  . 

Bethlehem  Corp  (The)  (Comp) . 

Easton,  PA . 

06/03/97 

Parcupine  Processor. 

33,574  . 

Active  Products  Corp  (UAW)  . 

Marion,  IN  . 

06/02/97 

Auto  Part  Stampings. 

33,575  . 

Landmark  USA  (Wrks) . 

Berlin,  Wl  . 

06/04/97 

Moccasins,  Slippers,  Sarxlles. 

33,576  . 

Micro  Energy,  Inc.  (Wrks)  . 

Memphis,  MO . 

06/02/97 

Computer  Power  Parts. 

33,577 

North  Safety  Products  tComp)  . 

Rockford,  IL . 

06/05/97 

First  Aid  Kits  &  Medical  Scrubs. 

33^578  . 

Simpson  Paper  Co.  (Wrks)  . . 

Anderson,  CA . 

06/05/97 

Pulp  &  Paper. 

33,579 

AMP,  Inc.  (Comp)  . . . 

Middletown,  PA . 

06/06/97 

Cu^om  Cable  Assemblies. 

33,580  . 

Imapcd  Furniture  Co.  (Comp) . 

Hickory,  NC . 

06/04/97 

Bedroom  Furniture  &  Living  Room  Tables. 

[FR  Doc.  97-18277  Filed  7-10-97;  8:45  am] 
BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-nA-33,333] 

Siebe,  Incorporated;  A/K/A  Ranco 
North  America;  A/K/A  Ranco 
Industries;  A/K/A  Rantrol  Corporation; 
Quality  Control  Department; 
Brownsville,  Texas;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  April 
21, 1997,  applicable  to  all  workers  of 
Ranco  Nortii  America,  Quality  Control 
pepartment,  Brownsville,  Texas.  The 
notice  was  published  in  the  Federal 
Register  on  May  9, 1997  (62  FR  25659). 


At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  temperature  and  pressure  controls. 
The  investigation  findings  show  that 
Siebe,  Incorporated  is  the  parent  firm  of 
Ranco  North  America.  Findings  also 
show  that  workers  separated  from 
employment  at  Ranco  North  America 
had  their  wages  reported  under  four 
separate  unemployment  insurance  (UI) 
tax  accounts,  Siebe,  Incorporated,  Ranco 
North  America,  Ranco  Industries,  and 
Rantrol  Corporation.  Accordingly,  the 
Department  is  amending  the 
certification  to  reflect  this  matter. 

The  amended  notice  applicable  to 
TA-W-33,333  is  hereby  issued  as* 
follows: 

All  workers  of  Si8b(\  Incorporated,  also 
known  as  Ranco  North  America,  also  known 
as  Ranco  Industries,  also  know  as  Rantrol 
Corporation,  Quality  Control  Department, 
Brownsville,  Texas,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  March  7, 1996,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 


Signed  at  Washington,  D.C.  this  20th  day 
of  June,  1997. 

Russell  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-18274  Filed  7-10-96;  8:45  am] 
BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

ITA-W-33,  068] 

Smith  &  Wesson  Springfield,  MA; 
Notice  of  Revised  Determination  on 
Reconsideration 

On  May  13, 1997,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration,  applicable  to  all 
workers  of  Smith  &  Wesson,  located  in 
Springfield,  Massachusetts.  The  notice 
was  published  in  the  Federal  Register 
on  May  29,  1997  (FR  62  29152). 
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Initial  investigation  findings  show 
that  the  workers  produce  handguns.  The 
workers  were  denied  eligibility  to  apply 
for  adjustment  assistance  under  Section 
223  of  the  Trade  Act  of  1974  because  the 
“contributed  importantly”  test  of  the 
Group  Eligibility  Requirements  of  the 
Trade  Act  was  not  met.  This  test  is 
generally  determined  through  a  survey 
of  the  workers’  firm’s  major  declining 
customers. 

On  April  17, 1997,  Smith  &  Wesson 
requested  administrative 
reconsideration  of  the  Department’s 
findings. 

Findings  on  reconsideration  revealed 
that  major  customers  of  the  subject  firm 
increased  their  purchases  of  important 
handguns  in  1996  compared  to  1995. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  the  workers  of  Smith  & 
Wesson,  located  in  Springfield, 
Massachusetts  were  adversely  affected 
by  increased  imports  of  articles  like  or 
directly  competitive  with  handguns 
produced  at  the  subject  firm. 

All  workers  of  Smith  &  Wesson,  located  in 
Springfield,  Massachusetts  who  became 
totally  or  partially  separated  from 
employment  on  or  after  December  13, 1995 
through  two  years  from  the  date  of 
certification  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  12th  day 
of  June  1997. 

RusseU  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-18279  Filed  7-10-97;  8:45  am] 
BILUNQ  CODE  4510-3(MIII 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33,155] 

Springlift  Corporation  Division  of 
Attwood  Corporation,  Monticeiio, 
Arkansas;  Notice  of  Revised 
Determination  on  Reopening 

At  the  request  of  the  State  agency,  the 
Department  has  reviewed  the  findings  of 
the  subject  case. 

The  initial  investigation  resulted  in 
the  determination  that  workers  of 
Springlift  Corporation  engaged  in  the 
production  of  gas  springs  were  denied 
eligibility  to  apply  for  TAA,  while  all 
other  workers  of  the  subject  firm  were 
eligible  to  apply  for  TAA.  The  notice  of 
Determinations  Regarding  Eligibility  to 


Apply  for  Worker  Adjustment 
Assistance,  applicable  to  workers  of  the 
subject  firm  will  soon  be  published  in 
the  Federal  Register. 

New  information  reported  by 
adversely  affected  workers  of  ^e  subject 
firm  show  that  workers  at  Springlift 
Corporation  are  not  separately 
identifiable  by  product  line.  All  workers 
at  the  Monticeiio  plant  were  engaged  in 
the  production  of  gas  springs  and  seat 
pedestals. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reopening,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  subject  firm 
contributed  importantly  to  the  decline 
in  sales  and  to  the  total  or  partial 
separation  of  workers  of  the  subject 
firm.  In  accordance  with  the  provisions 
of  the  Trade  Act  of  1974, 1  make  the 
following  revised  determination: 

“All  workers  of  Springlift  Corporation, 
Division  of  Attwood  Corporation,  Monticeiio, 
Arkansas  who  became  totally  or  partially 
separated  from  employment  on  or  after 
January  22, 1996,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974.” 

Signed  in  Washington,  D.C.  this  12th  day 
of  June  1997. 

Russell  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-18278  Filed  7-10-97;  8:45  amj 
BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Schooi-to-Work  Opportunities  Act: 
Out-of-School  Youth 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice  of  Availability  of  Funds 
and  Solicitation  for  Grant  Application 
(SGA). 

SUMMARY:  All  information  required  to 
submit  a  proposal  is  contained  in  this 
annoimcement.  The  U.S.  Department  of 
Labor,- Employment  and  Training 
Administration  (DOL/ETA),  in 
collaboration  with  the  U.S.  Department 
of  Education  and  the  National  School- 
to-Work  Office,  announces  the 
availability  of  $1,270,000  to  award 
competitive  grants  to  youth  employment 
and/or  education  program  providers 
that  currently  have  a  solid  foundation  of 
serving  out-of-school  youth  in  a  school- 
to-work  fi'amework.  The  purpose  of  the 


grants  will  be  to  support  the  adaptation 
of  school-to-work  principles  by  existing 
out-of-school  youth  initiatives  and  to 
connect  their  efforts  to  the  Federally- 
funded  school-to-work  systems  in  their 
states.  This  project  is  not  designed  to 
help  existing  youth  programs  plan  how 
to  serve  out-of-school  youth  in  a  school- 
to-work  firamework.  Rather,  the  purpose 
is  to  select  a  variety  of  types  of  youA 
initiative  that  already  are  implementing 
school-to-work  elements  for  out-of- 
school  youth,  and  to  help  them  build  on 
this  foundation.  Applications  are 
required  to  demonstrate  that  they  have 
already  designed  emd  begun 
implementation  of  a  substantial  number 
of  the  components  and  strategies  of  a 
school-to-work  system,  as  described  in 
the  School-to  Work  Opportiinities  Act  of 
1994,  to  be  considered. 

DATES:  The  closing  date  for  receipt  of 
proposals  at  the  Department  of  Labor 
shall  be  August  14, 1997,  at  2:00  P.M., 
Eastern  time.  Any  proposal  not  received 
at  the  designated  place,  date  and  time  of 
delivery  specified  will  not  be 
considered. 

ADDRESSES:  Proposals  shall  be  mailed 
to:  Division  of  Acquisition  and 
Assistance,  Attention.  Ms.  Brenda 
Banks,  Reference  SGA/DSS  97-017,  U.S. 
Department  of  Labor,  Employment  and 
Training  Administration,  200 
Constitution  Avenue,  N.W.,  Room  S- 
4203,  Washington,  D.C.  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Banks  or  Laura  Ces£irio,  Division 
of  Acquisition  and  Assistance. 

Telephone  (202)  219-8694  (Note:  This  is 
not  a  toll-free  telephone  number.  This 
solicitation  will  also  be  published  on 
the  Internet  at  “http/www.doleta.gov.” 
To  gain  access  to  the  solicitation,  click 
on  “What’s  Hot.” 

SUPPLEMENTARY  INFORMATION:  This 
annoimcement  consists  of  four  parts: 

Part  I  Background/Description,  Part  II 
Application  Process,  Part  III  Statement 
of  Work,  and  Part  IV  Evaluation  Criteria 
for  Award. 

Part  I.  Background/Description 
The  School-to- Work  Opportunities 
Act  of  1994  is  intended  to  create 
statewide  systems  to  help  all  students 
attain  high  academic  and  occupational 
standards  and  identify  and  navigate 
paths  to  rewarding  roles  in  the 
workplace  “All  student”  is  defined  in 
the  Act  as  “both  male  and  female 
students  from  a  broad  range  of 
background  and  circumstances, 
including  disadvantaged  students, 
students  with  diverse  racial,  ethnic  or 
cultural  backgrounds,  American  « 

Indians,  Alaska  Natives,  Native 
Hawaiians,  students  with  disabilities. 
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student  with  limited-English 
proficiency,  migrant  children,  out-of¬ 
school  youth,  and  academically  talented 
students” 

Experience  in  implementing  the 
School-to-Work  Opportunities  Act  has 
shown  that  out-of-school  youth — 
including  school  dropouts  and  those 
high  school  graduates  who  are  not 
adequately  prepared  for  careers — are 
extremely  difficult  to  serve  under 
school-to-work  precisely  because  they 
are  not  in  the  school  buildings  that  have 
been  the  major  focus  of  school-to-work 
activities  to  date.  A  major  problem  for 
many  young  people,  especially  those 
who  leave  high  school  without  a  degree, 
is  their  inability  to  secure  full-time 
career-track  employment  and  their  lack 
of  preparation  for  ^rther  education  or 
training.  School-to-work  is  designed  to 
respond  to  these  problems. 

In  addition,  there  are  currently  many 
effective  employment  and  training 
programs  for  school  dropouts  and  other 
out-of-school  youth.  The  purpose  of  this 
solicitation  is  to  focus  these  programs 
on  ways  to  better  serve  these  youth 
which  incorporate  the  twin  school-to- 
work  goals  of  high  academic 
achievement  and  progressive  mastery  of 
career  competencies  and  which  include 
these  programs  in  State  and  local 
school-to-work  systems. 

Part  n.  Application  Process 

A.  Eligible  Applicants.  This 
competition  is  open  to  current  youth 
employment  and  education  program 
providers  who  can  clearly  demonstrate 
that  their  programs  meet  a  majority  of 
the  “threshold  criteria”  in  Appendix  C. 
Applications  are  encouraged  from  Adult 
High  Schools.  Adult  High  Schools  are 
defined  as  schools  offering  full-time 
high  school  curricula  to  youth  16  years 
of  age  or  older  who  are  officially 
designated  as  school  dropouts.  Entities 
described  in  section  501(c)(4)  of  the 
Internal  Revenue  Code  who  engage  in 
lobbying  activities  are  not  eligible  to 
receive  funds  under  this  SGA.  The  new 
Lobbying  Disclosvue  Act  of  1995,  Public 
Law  No.  104-65, 109  Stat.  691,  which 
became  effective  January  1, 1996, 
prohibits  the  award  of  federal  funds  to 
these  entities  if  they  engage  in  lobbying 
activities.  Applicants  must  complete  the 
IRS  Form  (Appendix  D)  and  include  it 
in  Section  I  of  the  offeror’s  proposal. 

B.  Initial  Screening.  Applicants  are 
required  to  demonstrate  that  they  have 
already  designed  and  begun 
implementation  of  a  substantial  number 
of  the  components  and  strategies  of  a 
school-to-work  system,  as  described  in 
the  School-to-Work  Opportxmities  Act 
of  1994,  to  be  considered.  Before 
proposEils  are  accepted  for  full  review. 


an  initial  screening  will  be  conducted  to 
determine  that  the  applicant’s  current 
program  meets  a  majority  of  the 
threshold  criteria  in  Appendix  C.  For 
screening  purposes,  “a  majority”  shall 
mean  (more  than  50%)  of  each  of  the 
partnership,  programmatic  and 
measurement  criteria  and  at  least  one  of 
each  of  the  workbased  learning,  and 
connecting  activities  criteria.  Only 
applicants  that  meet  this  criterion  and 
include  all  four  attachments  listed  in 
D.5  (below)  will  be  accepted  for  review. 

C.  Grant  Awards.  The  Depiirtment  has 
allocated  approximately  $1,270,000  for 
grants  awaked  under  this  SGA  and 
expects  to  award  approximately  10 
grants  in  a  range  of  $75,000  to  $150,000. 
The  maximum  award  will  not  be  greater 
than  $150,000.  Proposals  in  excess  of 
$150,000  will  not  be  considered.  DOL/ 
ETA  expects  to  select  a  variety  of  types 
of  existing  programs  that  serve  out-of- 
school  youth  and  a  variety  of 
approaches.  The  Department  expects  to 
award  at  least  $200,000  of  the 
$1,270,000  to  Adult  High  Schools.  The 
Period  of  Performance  shedl  not  exceed 
fifteen  (15)  months  from  the  date  of 
execution  by  the  Government. 

D.  Submission  of  Proposal.  An 
original  and  three  (3)  copies  of  the 
application  shall  he  submitted.  The 
application  shall  consist  of  three  (3) 
separate  Sections  and  should  not  be 
bound  or  stapled  together. 

Section  I  snail  address  the  “threshold 
criteria.”  List  and  briefly  describe  the 
threshold  criteria  (see  Appendix  C)  the 
project  currently  meets.  (Maximum  of  2 
Pages) 

Section  11  shall  contain  the  IRS  Status 
Form,  (Appendix  D;  Standard  Form  (SF) 
424,  “Application  for  Federal 
Assistance,”  (Appendix  A);  and  “Budget 
Information  Sheet.”  (Appendix  B).  All 
copies  of  the  SF  424  shall  have  original 
signatures.  The  budget  shall  include — 
on  a  separate  page(s) — a  detailed  cost 
break-out  of  each  line  item  on  the 
Budget  Information  Sheet. 

Section  III  shall  contain  technical  data 
that  demonstrate  the  applicant’s 
capabilities  in  accordance  with  the 
requirement  of  this  solicitation.  This 
section  of  the  proposal  shall  follow  the 
outline  below: 

I.  Foundation  of  Scbool-to-Work 
Elements.  Provide  a  brie/ description  of 
the  existing  youth  program  and  the 
school-to-work  elements,  as  laid  out  in 
the  STWOA,  that  are  currently  a  part  of 
the  program  and  services  for  out-of- 
school  youth.  The  description  should 
provide  qualitative  and  quantitative 
information  about  current  activities, 
keyed  to  the  threshold  criteria,  cmd 
sufficient  to  demonstrate  substantial 
conformance  with  the  threshold  criteria. 


If  the  program  receives  funds  under  the 
School-to-Work  Opportunities  Act, 
describe  the  level  of  service  currently 
provided  to  out-of-school  youth. 

Describe  the  program’s  major  sources  of 
funding,  e.g..  Federally-funded  State  or 
local  school-to-work  program  (STWOA), 
State  average  daily  attendance  (ADA) 
funds.  Adult  High  School,  Job  Corps 
(JTPA),  Youth  Fair  Chance  (JTPA), 
YouthBuild,  alternative  education 
program,  JTPA  Title  IIC. 

2.  Proposed  Activities.  Applicants 
must  be  specific  in  describing  (1)  which 
school-to-work  elements,  components  or 
strategies  are  being  proposed  for 
implementation  or  enhancement  under 
the  grant,  (2)  how  the  project  will  build 
on  the  current  program(s)  and  (3)  how 
the  activities  proposed  are  or  will 
coordinate  appropriately  the  activities 
of  youth-serving  organizations  with 
Federally-funded  school-to-work 
activities  in  the  State  or  local  area. 
Applicants  are  advised  to  be  specific 
about  the  proposed  processes,  products 
and  outcomes  of  the  proposed  out-of¬ 
school  youth/school-to-work  project. 

3.  Systemic  Connections  between 
organizations  serving  out-of-school 
youth  and  Federally-funded  State  or 
local  school-to-work  systems.  Describe 
how  the  proposed  activities  will 
connect  youth  service  delivery 
organizations  to  Federally-funded 
school-to-work  systems.  Describe 
previous  collaborations  between  the 
applicant  and  the  local  school-to-work 
partnership. 

4.  Capability  of  Staff.  Describe  the 
proposed  staff’s  relevant  knowledge  and 
expertise. 

5.  Attachments.  Attach  the  following 
required  documents  in  the  order  they  • 
are  listed. 

a.  A  memorandum  of  understanding 
with  the  local  school-to-work 
partnership  specifying  the  role  of  each 
party  in  the  project.  In  the  applicant  is 
a  local  partnership,  the  memorandum 
shall  be  with  local  providers  of  services 
to  out-of-school  youth. 

b.  A  letter  from  the  State  school-to- 
work  implementation  or  planning 
director  indicating  (1)  the  proposal  was 
made  available  for  review  and  comment 
and  (2)  the  comments  or  suggestions 
made  by  the  State.  If  a  response  from  the 
State  is  not  available  by  the  application 
due  date,  the  offeror  may  attach  a  copy 
of  the  letter  to  the  State  requesting  such 
a  review. 

c.  Letters  of  support  from  local 
secondary  post-secondary  institutions. 

d.  Letters  of  support  frnm  local 
employers  demonstrating  commitment 
to  the  principles  of  school-to-work  and 
the  strategies  for  serving  out-of-school 
youth  proposed  by  the  offeror  and  the 
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employer’s  willingness  to  collaborate 
with  the  offeror  in  addressing  the  needs 
of  out-of-school  youth. 

E.  Page  Count.  Section  HI  of  the 
applications  (technical  proposal)  shall 
not  exceed  a  maximum  of  12  pages  (not 
including  attachments);  the  “threshold 
criteria”  shall  not  exceed  two  (2)  pages. 
The  application  should  be  typed  with  a 
font  size  no  smaller  than  lOcpi  or  12pt 
print  size,  with  1  inch  default  margins 
(i.e.,  for  top,  bottom,  left,  and  right 
margins). 

F.  Hand  Delivered  Proposals. 

Proposals  should  be  mailed  at  least  five 
(5)  days  prior  to  the  closing  date. 
However,  if  proposals  are  hand- 
delivered,  they  shall  be  received  at  the 
designated  place  by  2:00  p.m..  Eastern 
Time,  not  later  than  August  14, 1997. 

All  overnight  mail  will  be  considered  to 
be  hand-delivered  and  must  be  received 
at  the  designated  place  by  the  specified 
closing  date  and  time.  Telegraphed  and/ 
or  faxed  proposals  will  not  be  honored. 

Note:  Failure  to  adhere  to  the  above 
instructions  could  be  a  basis  for  a 
determination  of  nonresponsiveness. 

G.  Late  Proposals.  Any  proposal 
received  at  the  office  designated  in  the 
solicitation,  after  the  exact  time 
specified  for  receipt,  will  not  be 
considered  unless  it  is  received  before 
award  is  made  and  was  sent  by  either: 

(1)  U.S.  Postal  Service  registered  or 
certified  mail  not  later  than  the  fifth 
(5th)  calendar  day  before  the  date 
specified  for  receipt  of  application  (e.g., 
an  offer  submitted  in  response  to  a 
solicitation  requiring  receipt  of 
applications  by  the  20th  of  the  month 
must  have  been  mailed  by  the  15th:  or 

(2)  U.S.  Postal  Service  Express  Mail 
Next  Day  Service — Post  Office  to 
addressee,  not  later  than  5  p.m.  at  the 
place  of  mailing  two  working  days  prior 
to  the  date  specified  for  receipt  of 
proposals.  The  term  “working  days” 
excludes  weekends  and  U.S.  Federal 
holidays. 

The  only  acceptable  evidence  to 
establish  ^e  date  of  mailing  of  a  late 
proposal  sent  either  by  U.S.  Postal 
Service  Registered  or  Certified  Mail  is 
the  U.S.  postmark  both  on  the  envelope 
or  wrapper  and  on  the  original  receipt 
firom  the  U.S.  Postal  Service.  Both 
postmarks  must  show  a  legible  date  or 
the  proposal  shall  be  processed  as  if 
mailed  late.  “Postmark”  means  a 
printed,  stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  supplied  and  affixed  by 
employees  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  should  request  the  postal 


clerk  to  place  a  legible  hand 
cancellation  “bull’s  eye”  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper. 

H.  Period  of  Performance.  The  period 
of  performance  shall  not  exceed  fifteen 
(15)  months  firom  the  date  of  execution 
by  the  Government.  The  first  three 
months  will  be  devoted  to  project 
planning  and  the  technical  assistemce 
review  described  in  Part  III,  C  of  this 
solicitation. 

Part  ni.  Statement  of  Work 

The  Department  of  Labor  has  a  strong 
interest  in  assisting  youth  programs  to 
apply  school-to-work  principles  and 
components  to  their  out-of-school  youth 
strategies  and  to  connect  their  efforts  to 
the  Federally-funded  school-to-work 
systems  in  their  States.  In  addition,  the 
Departments  of  Education  and  Labor, 
which  jointly  administer  the  School-to- 
Work  Opportunities  initiative,  have  a 
strong  interest  in  ensuring  that  school- 
to-work  systems  being  developed  emd 
implemented  in  the  States  and  local 
communities  are  designed  to  provide 
the  same  opportunities  and  benefits  to 
out-of-school  youth  as  they  do  for  youth 
who  are  attending  school.  This  project 
will  demonstrate  a  variety  of 
comprehensive  approaches  for  serving 
out-of-school  youth  effectively  in  a 
school-to-work  framework. 

A.  Out-of-School  Threshold  Criteria. 
The  expectation  is  that  most,  but  not 
necessarily  all,  of  the  strategies  and 
essential  elements  of  a  school-to-work 
system,  as  laid  out  in  the  School-to- 
Work  Opportunities  Act,  will  be  present 
in  the  existing  youth  initiatives  selected 
for  funding.  The  degree  to  which  each 
is  present  will  vary  firom  project  to 
project,  however.  The  intention  is  to 
demonstrate  a  variety  of  more  fully 
developed  models  for  serving  out-of¬ 
school  youth  in  a  school-to-work 
ft'amework  than  is  now  available.  The 
out-of-school  youth/school-to-work 
project  is  not  intended  to  help  out-of- 
school  youth  initiatives  begin  to  design 
school-to-work  systems;  nor  is  it 
intended  to  fund  existing  State  or  local 
school-to-work  initiatives  that  have  not 
already  begun  to  implement  strategies 
for  out-of-school  youth.  Applications 
that  do  not  show  a  strong,  appropriate 
connection  between  programs  serving 
out-of-school  youth  and  existing  school- 
to-work  components  and  systems  will 
not  be  selected  for  funding.  Appendix  C 
contains  the  threshold  criteria  that  the 
Departments  and  the  National  School- 
to-Work  Office  consider  a  baseline  of 
activity  for  effectively  serving  out-of¬ 
school  youth  in  a  school-to-work 
firamework. 


B.  Allowable  Activities.  The  objective 
of  the  out-of-school  youth/school-to- 
work  initiative  is  to  encourage  existing 
programs  serving  out-of-school  youth  to 
adapt  and  adopt  school-to-work 
elements,  principles  and  strategies  and 
to  assist  school-to-work  systems  to  learn 
more  effective  ways  to  serve  out-of¬ 
school  youth  as  they  design  and 
implement  school-to-work  systems  for 
all  students.  Thus,  activities  to  be 
funded  under  the  out-of-school  youth/ 
school-to-work  project  must  be  related 
to  components  and  activities  in  the 
School-to-Work  Opportunities  Act  (most 
of  which  are  referred  to  in  Appendix  C), 
must  be  designed  to  serve  out-of-school 
youth  more  effectively,  and  must  show 

a  connection — that  is  appropriate  to  the 
status  of  school-to-work  implementation 
in  the  State  or  locality — ^between  the 
organization(s)  delivering  services  to 
out-of-school  youth  and  the  Federally- 
funded  school-to-work  system. 
Appropriate  activities  might  include: 
implementing  a  school-to-work  element, 
principle  or  strategy  not  ciurently  part 
of  the  project,  enhancing  a  school-to- 
work  feature  which  the  project  already 
possesses  and  activities  designed  to 
better  link  the  existing  out-of-school 
youth  program  with  a  Federally-funded 
school-to-work  system. 

C.  Other  Activities.  A  Request  for 
Proposals  (RFP)  will  be  issued  by  the 
Departments  for  an  evaluation  of  this 
demonstration  program.  Grantees  will 
participate  in  the  evaluation  by 
cooperating  with  evaluation  contractor 
personnel  during  at  least  two  site  visits 
and  providing  other  information  as 
requested.  Grantees  will  also  participate 
in  monthly  telephone  calls  with  the 
Grant  Officer’s  Technical  Representative 
(GOTR)  assigned  to  the  project,  the 
evaluation  contractor’s  project  officer 
and  the  evaluation  contractor. 

We  anticipate  that,  no  later  than  the 
third  month  of  the  period  of 
performance,  the  evaluation  contractor, 
in  collaboration  with  the  GOTR  for  each 
demonstration  project,  will  conduct  an 
on-site  review  of  each  project.  The 
purpose  of  this  review  is  to  assist  both 
the  contractor  and  the  grantee  in 
identifying  areas  in  which  the  existing 
project  does  not  conform  to  school-to- 
work  elements  or  principles  and, 
thereby,  identify  areas  where  the  project 
might  benefit  firom  technical  assistance 
and  establish  a  baseline  against  which 
the  project’s  progress  can  be  evaluated. 
A  written  report  based  on  this  review 
will  be  submitted  to  the  contractor’s 
project  officer,  the  GOTR,  and  the 
grantee.  The  grantee  will  assist  the 
contractor  in  conducting  this  review 
and  participate  in  a  telephone 
debriefing  on  the  report.  No  later  than 
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the  fourth  month  of  the  period  of 
performance,  the  grantee  will  submit  an 
implementation  plan  based  on  the 
review. 

Pending  the  availability  of  funds,  the 
grantees  funded  under  this  procurement 
may  have  access  to  a  technical 
assistance  line  of  credit  with  the  School- 
to-Work  Learning  and  Information 
Center.  The  evaluation  contractor  will 
assist  the  grantees  in  identifying 
appropriate  sources  of  technical 
assistance  upon  request. 

Grantees  will  participate  in  up  to  two 
grantee  conferences  to  be  arranged  by 
the  evaluation  contractor  and  scheduled 
during  the  period  of  performance.  The 
first  such  conference  is  tentatively 
scheduled  for  November,  1997  in 
Chicago.  Project  budgets  should  include 
travel,  lodging  and  per  diem  for  a 
maximum  of  four  attendees  at  each  of 
the  conferences. 

Part  rV — Evaluation  Criteria  for  Award 

Prior  to  the  formal  review, 
applications  will  be  screened  to  insure 
that  all  the  information  requested  in  this 
grant  application  is  provided  and 
complete.  Complete  applications  will  be 
reviewed  against  the  criteria  listed 
below  by  a  rating  panel  from  the 
Departments.  The  panel’s 
recommendations  are  advisory  in  nature 
to  the  Grant  Officer. 

A.  Foundation  of  School-to-Work 
Elements.  (25  Points) 

•  The  extent  to  which  the  current 
program  provides  service  to  out-of- 
school  youth  using  school-to-work 
components  and  elements  described  in 
the  School-to-Work  Opportunities  Act 
and  reflected  in  the  threshold  criteria 
(Appendix  C). 

•  The  extent  to  which  the  current 
program  demonstrates  that  it 
substantially  meets  threshold  criteria  in 
the  3  criteria  areas — partnerships, 
programmatic  and  measurement. 

•  The  extent  to  which  the  activities 
proposed  are  designed  to  provide  youth 
who  are  no  longer  in  school  the 
opportunities  and  benefits  envisioned  in 
the  STWOA  and  reflected  in  attached 
threshold  criteria. 

B.  Plans  for  Adding  New  School-to-work 
Component(s)  or  Accelerating  the 
Development  of  an  Existing  Promising 
Practice  in  School-to-work.  (35  Points) 

•  The  extent  to  which  the  proposed 
activities  will  lead  to  an  out-of-school 
youth/school-to-work  system  which 
meets  all  the  threshold  criteria  by  the 
end  of  the  period  of  performance. 

•  The  extent  to  which  the  proposed 
activities  will  promote  higher  academic 
achievement  and  greater  mastery  of 
career  competencies. 


•  The  extent  to  which  proposed 
activities  will  improve  out-of-school 
youth’s  prospects  for  career-track  jobs 
and/or  further  education. 

C.  Systemic  Connections  Between 
Organizations  Serving  Out-of-school 
Youth  and  Federally-funded  State  or 
Local  School-to-work  Systems.  (25 
Points) 

•  The  degree  to  which  the  proposed 
activity(ies)  appropriately  connects 
youth  service  delivery  organizations 
with  a  Federally-supported  school-to- 
work  system(s)  in  the  State  and  local 
communities  so  that  existing  promising 
practices,  strategies,  and  curricula  for 
effectively  serving  youth  in  a  school-to- 
work  framework  are  incorporated  into 
the  out-of-school  youth/school-to-work 
project,  and  the  lessons  learned  as  a 
result  of  the  out-of-school  youth/school- 
to-work  project  are  shared. 

•  The  extent  to  which  the  applicant 
and  the  local  school-to-work 
partnership  have  collaborated  in 
establishing  a  network  for  reaching  out 
to  and  engaging  employers  in  school-to- 
work. 

D.  Capability  of  Staff.  (15  Points) 

•  The  extent  to  which  the  staff 
proposed  have  the  knowledge  and 
expertise  in  school-to-work  and  in 
serving  out-of-school  youth  required  to 
successfully  complete  the  project. 

Final  selections  will  be  made  based 
upon  the  panel’s  review  and  such  other 
factors  as  type  of  current  program, 
diversity  of  programmatic  approaches, 
and  geographic  balance  and  what  is  in 
the  best  interest  of  the  Government. 

Signed  at  Washington,  D.C.,  this  7th  day  of 
July,  1997. 

Janice  E.  Perry, 

Grant  Officer. 

Appendices 

A.  SF— 424,  Application  for  Federal 

Assistance 

B.  Budget  Information  Sheet 
G.  Threshold  Criteria  (5  Pages) 

D.  IRS  Status  Form 

Appendix  C — Serving  Out-of-School 
Youth  in  a  School-to  Work  Framework 
Threshold  Criteria 

Partnerships 

1.  There  is  a  strong  community -wide 
partnership  that  is  committed  to 
preparing  young  people  for  the  world  of 
work  and/or  further  educational  and 
occupational  training  by  providing 
appropriate  activities  and  services 
which  reflect  the  fact  that  youth  learn 
best  by  learning  in  context  and  being 
actively  engaged  in  their  own  learning. 

2.  There  is  strong  support  for  the 
existing  initiative  and  for  the  school-to- 
work  concept  from  appropriate  out-of¬ 


school  youth/school-to-work 
stakeholders — such  a  secondary  schools, 
alternative  high  schools,  adult  high 
schools,  parents,  young  people, 
employers,  community-based 
organizations,  labor,  post-secondary 
institutions,  private  industry  councils, 
government  agencies — as  well  as 
strategies  for  maintaining  their  support 
and  involvement.  In  particular,  a  strong 
leadership  role  played  by  CBOs  and, 
where  appropriate,  adult  high  schools  as 
stakeholders  in  the  school-to-work 
initiative  should  be  demonstrated. 

3.  Collaborative  agreements  exist 
among  a  variety  of  institutions, 
including:  those  serving  out-of-school 
youth  (e.g.,  CBOs,  adult  high  schools. 

Job  Corps):  public  post-secondary  and 
secondary  schools;  vocational  education 
entities;  employees  and  employer 
organizations;  labor  organizations; 
apprenticeship  agencies;  local 
government  agencies;  and  JTPA  private 
industry  councils. 

4.  Employers  play  strong  and  active 
roles  in  the  planning  and  governance  of 
the  existing  initiative,  and  provide  a 
range  of  services  for  the*out-of-school 
youth  component,  such  as  providing  a 
variety  of  worksite  learning  experiences, 
developing  assessment  criteria,  and 
participating  in  career  exposure 
activities. 

5.  Resources  from  a  variety  of  sources 
(e.g.  school-to-work,  federal  categorical, 
State  and  local  education  funds,  private 
sector)  are  systematically  used  in  an 
integrated  manner,  to  effectively  address 
the  work  and  learning  needs  of  out-of¬ 
school  youth. 

6.  A  realistic  and  coherent  strategy  is 
in  place  to  collaborate  with  the 
statewide  school-to-work  system,  as 
well  as  any  existing  school-to-work 
systems. 

Programmatic  Criteria: 

1.  Effective  strategies  are  in  place  for 
recruiting,  retaining,  and  serving  out-of- 
school  youth  in  the  school-to-work 
framework. 

2.  A  system  of  integrated  school-based 
learning,  work-based  learning  and 
connecting  activities  is  present  in  the 
existing  out-of-school  youth  initiative, 
and  is  responsive  to  the  cultural 
diversity  of  the  youth  it  serves. 

3.  Learning  is  organized  around  an 
appropriate  system  of  career  pathways 
that  are  consistent  with  emerging 
industry  and  State  standards  for  mastery 
of  academic  competencies  and 
occupational  skills. 

4.  Learning  includes  activates  that 
offer  students  exposure  to  all  aspects  of 
an  industry. 
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5.  Work-Based  Learning  activities 
include  the  following: 

a.  A  variety  of  different  types  of  high 
quality  work  experiences  and  on-the-job 
training  tailored  to  the  individual  needs 
of  each  out-of-school  youth  served. 

b.  Adult  worksite  mentors. 

Attainment  of  skill  certificates  and 
academic  credits. 

6.  School-Based  Learning  activities 
include: 

a.  A  commitment  to  high  academic 
standards  for  all  out-of-school  youth 
participants. 

h.  Workplace  basics  and  learning  in 
applied  context  integrated  with 
academic  learning. 

c.  Opportunities  for  post-secondary 
education — including  both  academic 
and  further  occupational/job  training 
opportunities  (e.g.,  dual  enrollment 
option  so  that  students  can  earn  both 
high  school  and  college  credits 
simultaneously). 

7.  Connecting  Activities  include: 

a.  Ongoing  professional  development 
for  worksite  and  “school-based”  staff  to 
ensure  understanding  of  school-to-work 


components  and  the  provision  of  high 
quality  services  for  out-of  school  youth. 

b.  A  range  of  strategies  that  serve  to 
effectively  connect  school-based  and 
work-based  learning  activities, 
including  dedicated  staff  that  serve  as 
school-based,  work-based  liaisons/ 
coordinators. 

c.  The  conduct  of  outreach  and  public 
relations  for  all  stakeholders  involved  in 
out-of-school  youth  activities, 
including: 

•  Parents.  ' 

•  Youth. 

•  Community-Based  Organizations. 

•  Local  elected  officials. 

•  School  Boards/School 
Administrators. 

•  Employers. 

•  Alternative  schools  and  Adult  High 
Schools. 

d.  Linkage  between  human  resource 
service  organizations  and  academic 
institutions  to  meet  the  needs  of 
individual  youth  (e.g.  pregnant  and 
parenting  teens). 

e.  The  provision  of  transportation  and 
other  support  services  specific  to  the 
needs  of  out-of-school  youth. 


f.  Strategies  that  develop  the 
interpersonal  skills  of  students,  such  as 
personal  responsibility,  teamwork,  and 
conflict  resolution. 

Measurement  Criteria  Includes 

Specific  goals  and  objectives  and 
outcomes  (or  progress  indicators)  eis 
they  relate  to  the  provision  of  services 
to  out-of-school  youth  in  a  school-to- 
work  fiumework. 

2.  The  ability  to  implement  and  adjust 
improvement  plans  based  on  the 
continuous  measurement  of  progress  of 
the  goals,  objectives  and  outcomes,  as 
indicated  above. 

3.  The  use  of  various  types  of 
“assessment  tools”  that  would  measure 
not  only  student  mastery  of  skills,  hut 
also  whether  the  student  is  able  to 
integrate,  apply  and  perform  the  learned 
knowledge,  skills  and  abilities  in  real 
life  situations,  and  that  would  serve  as 
predictors  of  readiness  for  a  variety  of 
work,  community  college,  advanced 
training  and  other  real  life  situations. 

BIUJNG  CODE  4S10-30-M 
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APPLICATION  FOR 


OMB  Approval  Ito.  0348-0043 


FEDERAL  ASSISTANCE 

2.  DATE  SUBMITTED 

idaniffisr 

t.  TYPE  OF  SUBMISSION: 

□  ConMnidlon 

PwMppIcilion 
!  aConstuelion 

3.  DATE  RECEIVED  BY  STATE 

Sin*  Applcadon  Mwitfiv 

4.  DATE  RECEIVED  BY  FEDERAL  AGENCY 

F^dwi  ktamMtf  1 

□  Non-Conabuctlon 

:  □NonConatnielian 

9.  APn.lCANT  MRSRMATION 


LagalNwna: 

Orgwizallanal  Unit 

Addaai  (ghia  eSy.  oounly,  SMa  and  lip  ooda); 

Nama  and  Wapbona  nunibar  ol  •»  panon  to  ba  Gonlactad  on  madafi  InvaMng 

Ma  appirahon  (gium  aiaa  ooda): 

8.  EMPLOYER  lOSITIFICATION  NUMBER  (BN); 

□  □-□□□□□□□ 

7.  TYPE  OF  APPLICANT:  (aniar  appraprMa  MMr  In  box)  L_1 

A  Slala  H  Mapandanl  Sebool  DM. 

B.  County  L  Slata  Contralad  WaMuUon  ol  Hignar  Laamkig 

C.  Municipal  J.  Priwata  UnNaraity 

D.  Toanahip  K.  IndanTite 

E  mtarataia  L  IndMdual 

F.  MamHadcipal  M.  ProNt  OrgaNallon 

a  SoaoWDWrict  N.  Otar  ISoadM: 

8.  TYPE  OF  APPLICATION: 

□  Naw 

H  RavWon.  amar  appwpriala  Mlarla)  ki  bo«(aa); 

A  Incfaaaa  Aaaard  a  Dacraaaa  Aaan 

D.  Oaoraaaa  Ouralion  08<ar  (apady): 

□  CondnuaUon  □  Ravlaton 

□  □ 

1  C.  kiciaaaa  Dwalian 

8.  NAME  OF  FEOBML  AGENCY: 

10.  CATALOG  OF  FEDERAL  DOAESTC  ASSISTANCE  NUMBER; 

[DEI-EISE] 

TITLE; 

II.  DESCRIPTIVE  TITLE  OF  APPUCANTS  PROJECT: 

12  AREAS  AFFECTED  BY  PROJECT  (ciiaa.  omadiaa.  SMaa.  ale.): 

13.  PROPOSED  PROJECT; 

14.  CONGRESSIONAL  DISTRICTS  OF: 

Start  Data 

EndbigDala 

a.  Applcanl  !  b.  Protacl 

15.  ESTIMATED  FUNOma 

18.  IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE  ORDBt  12372  PROCESS? 

a.  YEa  THISPREAPPUCATIOrVAPPLICATION  WAS  MADE  AVAILABLE  TO  THE 

STATE  EXECUTIVE  ORDER  12372  PRCXESS  FOR  REVIEW  ON 

DATE 

a.  Fadaral 

$  .00 

b.  Applcad 

8  .00 

e.  SMta 

t  .00 

b.  NO.  □  PROGRAM  IS  NOT  COVE.RED  BY  EO.  12372  ..  . 

d.  Local 

$ 

.00 

□  OR  PROGRAM  HAS  NOT  BEBt  SELECTED  BY  STATE  FOR  REVIEW 

A  Ottar 

$ 

'  .00 

f.  PioQfini  tnooma 

$ 

.00 

17.  IS  THE  APPUCANT  DEUNQUBIT  ON  ANY  FEDERAL  DEBT? 

0.  TOTAL 

$ 

.00 

□  Yaa  M  *Yaa.*  attach  an  aiptanalion.  "  □  No 

IS.  TO  THE  BEST  OF  MY  KNOWLEOQE  AND  BELIEF.  AU  DATA  IN  THIS  APPUCATKM^EAPPUCATKM  ARE  TRUE  AND  CORRECT.  THE  DOCUMENT  HAS  BEBI  DULY 


AUTHOmZB)  BY  THE  OOVERNINQ  BODY  OF  THE  APPLICANT  AND  THE  APPUC  ANT  WILL  COMPLY  WITH  THE  ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWAROEO 
Typad  NaiM  d  AuSwrtnd  RapraMMaSm  b.  TMa  e.  Talaphona  numbar 

d  Signaluia  ol  AMhorizad  Rapraaanlaiiva  -  a.  DalaSIgnad 


Piavloua  EdWont  NM  Uaabla  Stwdaid  Fonn  424  (REV  4.88) 

Piaacdbad  by  OMB  CIreiilar  A-102 

Authorized  for  Local  Reproduction 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies  to  obtain  ^>plicant  certiScation  that  States  which  ave  established  a  review  and 
comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program  to  be  induded  in  their  process,  have 
been  given  an  cq^rtunity  to  review  the  applicant’s  submission. 

Item:  Entry:  Item:  Entry: 


1.  Self-ex(rianatory. 

2.  Date  an)lication  submitted  to  Federal  agency  (or 

State  if  apfrikaMe)  it  sq^friicant’s  control  number 
(if  applicable). 

3.  State  use  only  (if  applicable) 

4.  If  this  apfriication  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  Uank. 

5.  Legal  name  of  iqjfriicant,  name  of  primary 

organizational  unit  whidi  will  undertake  this 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
api^ication. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  ^ace  provided. 

8.  Check  af^ropriate  box  and  enter  aj^ropriate 
letter(s)  in  the  iq>ace(s)  provided. 

•  ”New"  means  a  new  assistance  award. 

•  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

•  "Revision”  means  any  change  in  the  Federal 
Government’s  financial  obligation  or  contingent 
liability  from  an  existing  obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  required. 

11.  Enter  a  brief  descriptive  title  of  the  project.  If 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property 
project),  attadr  a  map  showing  project  location. 
For  preai^lications,  use  a  separate  sheet  to 
provi^  a  summary  description  of  the  project. 


12.  List  only  the  largest  political  entities  affected  (e.g.. 
State,  counties,  cities. 

13.  Setf-exjrianatory. 

14.  List  the  iqiplicant’s  Congresskmal  District  ukI  any 
DiBtrict(s)  affected  by  the  fnogram  m  {voject 

15.  Amount  requested  or  to  be  contrSnited  during  the 
first  fundmg/budget  period  by  each  contributor. 
Vsdue  of  in-ldnd  contributions  should  be  induded 
on  appropriate  lines  as  api^icaMe.  If  the  action 
will  rc^t  in  a  dollar  change  to  an  existing  award, 
indicate  only  the  amount  of  the  diahge.  For 
decreases,  endose  the  amounts  in  parentheses.  If 
both  basic  and  su{q>lemental  amounts  are  induded, 
show  breakdown  on  an  attached  sheet.  For 
multq>Ie  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  Hern  IS. 

16.  Applicants  should  contact  t^  State  Single  Point  of 
Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subjed  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organization, 
not  Ac  person  udio  signs  as  the  authorized 
representative.  Categories  of  debt  indude 
delinquent  audit  disallowances,  loans  and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body’s 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
aiq>licant’s  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as  part 
of  the  application.) 
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PART  II  -  BUDGET  INFOUMATION 
SECTION  A  -  Budget  Summery  by  Categories 

(A)  ■  r  (B)  (C)  .  - 

l^’""lperaonne^^“‘“’’^  I  I 


2.  Fringe  Benefits  (Rate  %) 


3 .  Travel 


4,  Equipment 


5.  Supplies 


6.  Contractual 


7.  Other 


8.  Total,  Direct  Cost 
(Lines  1  through  7) 


9.  Indirect  Cost  (Rate  %) 


10.  Training  Cost/Stipends 


11.  TOTAL  Funds  Requested 
( Lines  8  through  10) 


SECTION  B  -  Cost  ^Sharing/  Match  ■  Summary  (if  appropriate) 


(A) 


(B) 


(C) 


1.  Cash  Contribution 


2.  In-Kind  Contribution 


1 3.  TOTAL  Cost  Sharing  /  Match 


NOTE:  Use  Column  A  to  record  funds  requested  for  the  initial  period  of 

performance  (i.e.  12  months,  18  months,  etc.);  Column  B  to  record 
changes  to  Column  A  (i.e.  requests  for  additional  funds  or  line 
item  changes;  and  Column  C  to  record  the  totals  (A  plus  B). 
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INSTRUCTIOUS  FOR  PART  TT  -  BUDOST  INFORMATIOK 


SBCTlOUt  A  -  Budget  Summary  by  Categorima 


1.  f  Show  salaries  to  be  paid  for  project  personnel. 

2.  Fringe  Benefi ta :  Indicate  the  rate  and  amount  of  fringe  benefits. 

3.  Travel :  Indicate  the  amount  requested  for  staff  travel.  Include 
funds  to  cover  at  least  one  trip  to  Washington,  DC  for  project 
director  or  designee. 

4.  Bauixment :  Indicate  the  cost  of  non -expendable  personal  property 
that  has  a  useful  life  of  more  than  one  year  with. a  per  unit  cost  of 
$5,000  or  more. 

5.  Supplies :  Include  the  cost  of  consumable  supplies  and  materials  to  be 
used  during  the  project  period. 

6.  Contractual :  Show  the  amount  to  be  used  for  (1)  procurement  contracts 
(except  those  which  belong  on  other  lines  such  as  supplies  and 
equipment) ;  and  (2)  sub- contracts /gremts . 

7.  Other :  Indicate  all  direct  costs  not  clearly  covered  by  lines  1 
through  6  above,  including  consultants. 

8.  Totals  Direct  Coats:  Add  lines  1  through  7. 

9.  Indirect  Costa :  Indicate  the  rate  and  amount  of  indirect  costs. 

Please  include  a  copy  of  your  negotiated  Indirect  Cost  Agreement. 

10.  Training  /Stipend  Cost:  (If  allowable) 

11.  Total  Federal  funrfg  Reoueated:  Show  total  of  lines  8  through  10. 


SBCTIOB  B  -  Coat  Sharing/Matching  Summary 

Indicate  the  actual  rate  and  amount  of  coat  aharing/matching  when 
there  ia  a  coat  aharing/matching  requirement.  Alao  include  percentage 
of  total  project  coat  and  indicate  aource  of  coat  aharing/matching 
funda,  i.e.  other  Federal  aource  or  other  Non-Federal  aource. 


NOTB: 


PLBASB  ISCLUDB  A  DBTAILBD  COST  ANALYSIS  OF  BACH  LIHB  ITEM. 
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IRS  STATUS  REQUIREMENT 


ISSUE: 

The  Lobbying  Disclosure  Act  of  1995  was  signed  by  President  Clinton  and  became  effective 
Jaruiary  1,  1996.  Section  18  of  the  Act  explains  that  an  organization  described  in  ^tion 
501(c)(4)  of  the  Internal  Revenue  Code  of  1986  which  engages  in  lobbvine  activities  shall  not 
be  eligible  for  the  receipt  of  Federal  funds  constituting  an  award,  grant  or  loan.  The  subject  Act 
provides  a  definition  of  lobbying.  Copies  of  the  Act  and  related  information  may  be  obtained 
from  either  of  the  following  offices: 

Clerk  of  House  of  Representatives  United  States  Seriate 

Legislative  Resources  Office  of  Public  Records 

1036  Longworth  House  Office  Bldg.  SH232,  Washington,  D.C. 

Washington,  D.C.  20515  (202-225-1300)  (202-224-0758) 

ACTION  REQUESTED: 

Current  grantees  of  the  U.S.  Department  of  Labor,  Employment  and  Training  Administration 
should  complete  and  return  this  form  to  the  Grant  Officer  who  signed  your  award(s)  at  the 
followup  address: 

Ms.  Janice  E.  Perry,  Grant  Officer 
U.  S.  Department  of  Labor 
Employment  &  Training  Administration 
200  Constitution  Avenue,  N.W.,  Room  S-4203 
Washington,  D.C.  20210, 

ATTENTION:  Ms.  Laura  Cesario _ 


GRANTEE  ATTESTATION  FORM 


1 1.  Organization  NamelAddress: 

2.  Grant/Agreement  Number:  1 

|j.  Contact  Person: 

4.  Contact's  Phone  Number: 

5.  Please  check  one  of  the  following  that 
indicates  your  IRS  classification  status: 

Our  IRS  status  is  501  (c)(3). 

Our  IRS  status  is  501  (c)(4): 
however,  our  activity  do  not  meet 
the  definition  of  lobbying. 

6.  As  the  desigruited  individual  that  can 

legally  bind  the  forenamed  entity,  I 
do  hereby  attest  the  information  I 

provided  herein  is  accurate  and  true  1 
to  the  best  of  my  knowledge.  1 

Our  IRS  status  is  501  (c)(4)  and  we 

1  do  engage  in  lobbying  activities. 

AUTHORIZED  SIGNATURE  /  DATE 

1  None  of  the  above. 

FR  Doc.  97-18259  Filed  7-10-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 

General  Wage  Determination  Decisions 

General  Wage  determination 
decisions  of  the  Secretary  of  Labor  are 
issued  in  accordance  with  applicable 
law  and  are  based  on  the  information 
obtained  by  the  Department  of  Labor 
from  its  study  of  local  wage  conditions 
and  data  made  available  ^m  other 
sources.  They  specify  the  basic  hourly 
wage  rates  and  binge  benefits  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  a  similar  character  and  in  the 
locahties  specified  therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  binge  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  binge  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
locahties  described  therein. 

Good  cause  is  hereby  foimd  for  not 
utihzing  notice  and  public  comment 
procedme  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  provi^ng  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  conbary  to  the  pubhc 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  bom 
theb  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earher.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 


CFR  Parts  1  emd  5.  Accordingly,  the 
apphcable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  binge  benefits,  notice  of  which  is 
pubUshed  herein,  and  which  Eure 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
“General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,”  shall  be  the  minimum  paid  by 
contractors  and  subconbactors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
binge  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  ^  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment.  Standards  Adminisbation, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

Modifications  to  General  Wage 
Determination  Decisions 
The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  “General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts”  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  Jersey 

NJ970004  (Feb.  14, 1997) 

NJ970005  (Feb.  14, 1997) 

NJ970007 (Feb.  14, 1997) 

New  York 

NY970003  (Feb.  14, 1997) 

NY970004  (Feb.  14, 1997) 

NY970013  (Feb.  14, 1997) 

NY970018  (Feb.  14, 1997) 

NY970051  (Feb.  14, 1997) 

Volume  IL 

District  of  Columbia 
DC970003 (Feb.  14, 1997) 

Delaware 

DE970002 (Feb.  14, 1997) 

DE970005 (Feb.  14, 1997) 

DE970009 (Feb.  14, 1997) 

Pennsylvania 
PA970002  (Feb.  14, 1997) 

PA970003  (Feb.  14, 1997) 

PA970004  (Feb.  14, 1997) 

PA970005  (Feb.  14, 1997) 

PA970006  (Feb.  14, 1997) 

PA970007  (Feb.  14, 1997) 


PA970008  (Feb.  14, 1997) 
PA970009 (Feb.  14, 1997) 
PA970010  (Feb.  14, 1997) 
PA970011  (Feb.  14, 1997) 
PA970012  (Feb.  14, 1997) 
PA970014  (Feb.  14, 1997) 
PA970015  (Feb.  14, 1997) 
PA970016  (Feb.  14, 1997) 
PA970017  (Feb.  14, 1997) 
PA970019  (Feb.  14, 1997) 
PA970020  (Feb.  14, 1997) 
PA97CK)21  (Feb.  14, 1997) 
PA970023  (Feb.  14, 1997) 
PA970024  (Feb.  14, 1997) 
PA970025  (Feb.  14, 1997) 
PA970026  (Feb.  14, 1997) 
PA970027  (Feb.  14, 1997) 
PA970028  (Feb.  14, 1997) 
PA970029  (Feb.  14, 1997) 
PA970030  (Feb.  14, 1997) 
PA970031  (Feb.  14, 1997) 
PA970040  (Feb.  14, 1997) 
PA970042  (Feb.  14, 1997) 
PA970051  (Feb.  14, 1997) 
PA970063  (Feb.  14. 1997) 

Volume  III 

Alabama 

AL970034  (Feb.  14. 1997) 
AL970052  (Feb.  14, 1997) 
Florida 

FL970032  (Feb.  14, 1997) 
Volume  IV 
Illinois 

IL970001 (Feb.  14, 1997) 
IL970002 (Feb.  14. 1997) 
IL970003  (Feb.  14. 1997) 
IL970006 (Feb.  14, 1997) 
IL970007 (Feb.  14, 1997) 
IL970008 (Feb.  14, 1997) 
IL970010 (Feb.  14, 1997) 
IL970011 (Feb.  14, 1997) 
IL970O13  (Feb.  14, 1997) 
IL970014 (Feb.  14, 1997) 
IL970015 (Feb.  14, 1997) 
IL970016 (Feb.  14. 1997) 
IL970017  (Feb.  14, 1997) 
IL970018 (Feb.  14, 1997) 
IL970023 (Feb.  14, 1997) 
IL970026 (Feb.  14, 1997) 
IL970038 (Feb.  14, 1997) 
IL970070 (Feb.  14, 1997) 
Indiana 

IN970002 (Feb.  14, 1997) 
IN970004 (Feb.  14, 1997) 
IN970005 (Feb.  14, 1997) 
IN970006 (Feb.  14, 1997) 

Volume  V 

Kansas 

KS970008  (Feb.  14, 1997) 
KS970009 (Feb.  14, 1997) 
Missouri 

MC)970006  (Feb.  14. 1997) 
Texas 

TX970005  (Feb.  14, 1997) 
TX970007  (Feb.  14. 1997) 
TX970010  (Feb.  14, 1997) 
TX970015  (Feb.  14, 1997) 
TX970018  (Feb.  14, 1997) 
TX970069  (Feb.  14, 1997) 

Volume  VI 

Alaska 
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AK970001  (Feb.  14, 1997) 
AK970002  (Feb.  14, 1997) 
AK970005  (Feb.  14, 1997) 
AK970010  (Feb.  14, 1997) 
Colorado 

C0970003  (Feb.  14, 1997) 
C0970005  (Feb.  14, 1997) 
C0970006  (Feb.  14, 1997) 
C0970007  (Feb.  14, 1997) 
Idaho 

ID970001  (Feb.  14, 1997) 
ID970002 (Feb.  14. 1997) 
Montana 

MT970001  (Feb.  14, 1997) 
North  Dakota 
ND970015  (Feb.  14, 1997) 
ND970016  (Feb.  14, 1997) 
ND970017  (Feb.  14, 1997) 
ND970018  (Feb.  14, 1997) 
ND970019  (Feb.  14, 1997) 
ND970020  (Feb.  14, 1997) 
ND970027  (Feb.  14, 1997) 
Oregon 

OR970001  (Feb.  14, 1997) 
OR970017  (Feb.  14, 1997) 
Washington 

WA970001  (Feb.  14, 1997) 
WA970002  (Feb.  14, 1997) 
WA970003  (Feb.  14. 1997) 
WA970005  (Feb.  14. 1997) 
WA970007  (Feb.  14, 1997) 
WA970008  (Feb.  14, 1997) 
WA970011  (Feb.  14, 1997) 
Wyoming 

WY970004  (Feb.  14, 1997) 
WY970013  (Feb.  14, 1997) 
WY970023  (Feb.  14, 1997) 

Volume  VII 

California 

CA970084  (Feb.  14. 1997) 
CA970085  (Feb.  14, 1997) 
CA970086  (Feb.  14, 1997) 
CA970087  (Feb.  14, 1997) 
CA970088  (Feb.  14, 1997) 
CA970089  (Feb.  14, 1997) 
CA970090  (Feb.  14, 1997) 
CA970091  (Feb.  14, 1997) 
CA970092  (Feb.  14, 1997) 
CA970093  (Feb.  14, 1997) 
CA970094  (Feb.  14, 1997) 
CA970095  (Feb.  14, 1997) 
CA970096  (Feb.  14, 1997) 
CA970097  (Feb.  14, 1997) 
CA970098  (Feb.  14. 1997) 
CA970099  (Feb.  14, 1997) 
CA970100  (Feb.  14, 1997) 
CA970101  (Feb.  14, 1997) 
CA970102  (Feb.  14, 1997) 
CA970103  (Feb.  14. 1997) 
CA970104  (Feb.  14. 1997) 
CA970105  (Feb.  14. 1997) 
CA970106  (Feb.  14,  1997) 
CA970107  (Feb.  14, 1997) 
CA970108  (Feb.  14, 1997) 
CA970109  (Feb.  14, 1997) 
CA970110  (Feb.  14. 1997) 
CA970111  (Feb.  14. 1997) 
CA970112  (Feb.  14, 1997) 
CA970113  (Feb.  14. 1997) 
CA970114  (Feb.  14, 1997) 
CA970115  (Feb.  14, 1997) 


General  Wage  Determination  '' 
Publication 

General  wage  determinations  issued' 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
fotmd  in  the  Government  Printing  Office 
(GPO)  document  entitled  “General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts”.  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  Fed  World 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  fiom:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription{s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  voliunes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  3rd  day  of 
)uly  1997. 

John  Frank, 

Acting  Chief.  Branch  of  Construction  Wage 
Determinations. 

(FR  Doc.  97-17937  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  4510-27-M 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Proposed  Collection;  Comment 
Request 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 


data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the  Bureau 
of  Labor  Statistics  (BLS)  is  soliciting 
comments  concerning  the  proposed 
revision  of  the  Survey  of  Occupational 
Injuries  and  Illnesses. 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  individual  listed 
below  in  the  addressee  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
September  9, 1997.  The  Bureau  of  Labor 
Statistics  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Send  comments  to  Karin  G. 
Kurz,  BLS  Clearance  Officer,  Division  of 
Management  Systems,  Bureau  of  Labor 
Statistics,  Room  3255,  2  Massachusetts 
Avenue,  N.E.,  Washington,  D.C.  20212. 
Ms.  Kurz  can  be  reached  on  202-606- 
7628  (this  is  not  a  toll  free  number). 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

Section  24(a)  of  the  Occupational 
Safety  and  Health  Act  of  1970  requires 
the  Secretary  of  Labor  to  develop  and 
maintain  an  effective  program  of 
collection,  compilation,  and  analysis  of 
statistics  on  occupational  injuries  and  . 
illnesses.  The  Commissioner  of  Labor 
Statistics  has  been  delegated  the 
responsibility  for  “Furthering  the 
purpose  of  the  Occupational  Safety  and 
Health  Act  by  developing  and 
maintaining  an  effective  program  of 
collection,  compilation,  analysis  and 
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publication  of  occupational  safety  and 
health  statistics.”  The  Bureau  of  Labor 
Statistics  (BLS)  fulfills  this 
responsibility,  in  part,  by  conducting 
the  Survey  of  Occupational  Injuries  and 
Illnesses  in  conjunction  with 
participating  State  statistical  agencies. 
The  BLS  Survey  of  Occupational 
Injuries  and  Illnesses  provides  the 
nation’s  primary  indicator  of  the 
progress  towards  achieving  the  goal  of 
safer  and  healthier  workplaces.  The 
survey  produces  the  overall  rate  of 
occurrence  of  work  injuries  and 


illnesses  by  industry  which  can  be 
compared  to  prior  years  to  produce 
measures  of  the  rate  of  change.  These 
data  are  used  to  improve  safety  and 
health  programs  and  measure  the 
change  in  work-related  injuries  and 
illnesses. 

II.  Current  Actions 
0MB  clearance  is  being  sought  for  the 
upcoming  Survey  of  Occupational 
Injuries  and  Illnesses  which  will 
include  a  reduction  in  the  sample. 
Approximately  230,000  establishments 
will  be  surveyed  annually.  The 


clearance  will  include  survey 
prenotification  materials  for  employers 
who  are  normally  exempt  from 
recording  injuries  and  illnesses. 

Type  of  Review:  Revision  of  currently 
approved  collection. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Survey  of  Occupational  Injuries 
and  Illnesses. 

OMB  Number:  1220-0045. 

Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions;  farms; 
State,  Local  or  Tribal  Government. 

Frequency:  Annually. 


Form 

Total  re¬ 
spondents 

Total  re¬ 
sponses 

Estimated  time 
per  response 
(hour) 

Estimated  total 
burden  hours 

BLS  9300  . 

230,000 
150,000  out 
of  230,000 

230,000 
150,000  out 
of  230,000 

.83 

.11 

190,625 

16,666 

Prenotification  Package . 

Totals . 

230,000 

230,000 

.90 

20731 

Total  Burden  Cost  (capital/startup): 

$0. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
will  become  a  matter  of  public  record. 

Signed  at  Washington,  D.C.,  this  7th  day  of 
July,  1997. 

Rebecca  S.  Kraus, 

Acting  Chief,  Division  of  Management 
Systems,  Bureau  of  Labor  Statistics. 

[FR  Doc.  97-18280  Filed  7-10-97;  8:45  am) 
BILLING  CODE  4S10-24-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations: 

Mine  Rescue  Teams;  Arrangements  for 
Emergency  Medical  Assistance;  and 
Arrangements  for  Transportation  for 
Injured  Persons 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 


(PRA95)  (44  U.S.C.  3506(c)(2)(A).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  and  reinstatement  of 
information  collection  requirements 
related  to  Mine  Rescue  Teams; 
Arrangements  for  Emergency  Medical 
Assistance;  and  Arrangements  for 
Transportation  for  Injured  Persons.  In 
addition,  MSHA  is  soliciting  comments 
concerning  existing  paperwork 
requirements  related  to  Availability  of 
Mine  Rescue  Teams  which  have  not 
been  previously  approved  by  OMB. 
MSHA  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated. 


electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice. 

DATES:  Submit  comments  on  or  before 
September  9, 1997. 

ADDRESSES:  Send  comments  to  Patricia 
W.  Silvey,  Director,  Office  of  Standards, 
Regulations,  and  Variances,  4015 
Wilson  Boulevard,  Room  627, 

Arlington,  VA  22203-1984.  Commenters 
are  encouraged  to  send  their  comments 
on  a  computer  disk,  or  via  E-mail  to 
psilvey@msha.gov,  along  with  an 
original  printed  copy.  Ms.  Silvey  can  be 
reached  on  (703)  235-1910  (voice)  or 
(703)  234-5551  (facsimile). 

FOR  FURTHER  INFORMATION  CONTACT: 
George  M.  Fesak,  Director,  Office  of 
Program  Evaluation  and  Information 
Resources,  U.S.  Department  of  Labor, 
Mine  Safety  and  Health  Administration, 
Room  715,  4015  Wilson  Boulevard, 
Arlington,  VA  22203-1984.  Mr.  Fesak 
can  be  reached  at  gfesak@msha.gov 
(Internet  E-mail),  (703)  235-8378 
(voice),  or  (703)  235-1563  (facsimile). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  115(e)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977  required 
the  Secretary  of  Labor  to  publish 
proposed  regulations  which  provide 
that  mine  rescue  teams  be  available  for 
rescue  and  recovery  work  to  each 
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underground  mine  in  the  event  of 
emergency.  Congress  considered  the 
ready  availability  of  mine  rescue  teams 
in  the  event  of  an  accident  to  be  vital 
protection  for  miners. 

In  responding  to  Congressional 
concerns,  MSHA  promulgated  30  CFR 
part  49,  Mine  Rescue  Teams.  These 
regulations  set  standards  related  to  the 
availability  of  mine  rescue  teams; 
alternate  mine  rescue  capability  for 
small  and  remote  mines  and  mines  with 
special  mining  conditions;  inspection 
and  maintenance  records  of  mine  rescue 
equipment  and  apparatus;  physical 
requirements  for  mine  rescue  team 
members  and  alternates;  and  experience 
and  training  requirements  for  team 
members  and  alternates. 


n.  Current  Actions 

This  request  for  review  consolidates 
all  paperwork  requirements  related  to 
mine  rescue  teams,  arrangements  for 
emergency  medical  assistance,  and 
arrangements  for  transportation  for 
injured  persons  into  a  single  paperwork 
package  under  Office  of  Management 
and  Budget  (OMB)  control  niunber 
1219-0078.  The  consolidated  package 
includes  all  paperwork  requirements 
which  were  formerly  approved  under 
OMB  control  numbers  1219-0077, 
1219-0078,  and  1219-0093,  as  well  as 
certain  paperwork  requirements  which 
are  currently  approved  vmder  OMB 
control  niunber  1219-0049.  In  addition, 
paperwork  requurements  under  30  CFR 


§  49.2  which  have  not  been  approved  by 
OMB  have  been  included  in  ^is 
consolidated  package  to  eliminate  the 
need  for  an  additional  package. 

Type  of  Review:  New,  extension,  and 
reinstatement  (without  change).  > 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Mine  Rescue  Teams; 
Arrangements  for  Emergency  Medical 
Assistance;  and  Arrangements  for 
Transportation  for  Injured  Persons. 

OMB  Number:  1219-0078. 
Recordkeeping:  One  year. 

Affected  Public:  Business  or  other  for- 
profit  institutions.  ■ 

Estimated  Burden  Hours: 


Cite/reference 

Total  re¬ 
spondents 

Frequency 

Total  re¬ 
sponses 

Average  time  per 
responses 

Burden 

49.2  . 

1,285 

72 

311 

311 

311 

1,357 

1,117 

1,781 

On  nr.r-j).<unn  . 

89 
10 

33,588 

3,732 

17,310 

98 

67 

90 

1 .00  hour . 

89  hours. 

20  hours. 

10,263  hours. 
7,931  hours. 
10,452  hours. 

197  hours. 

135  hours. 

180  hours 

49.3  and  4 . 

49.6  . 

49.7  . 

49.8  . 

On  occasion  . 

Bimonthly . 

Annually . 

Annually . 

2.00  hours  . 

0.31  hour . 

2.13  hours  . 

0.60  hours  . 

49.9  . 

On  occasion  . 

2.00  hours . 

75.1713-1  . 

On  ORCasinn  . 

P  00  hours  , 

77.1702  . 

On  nmasinn  . 

2.00  hours  . 

Totals . 

3,138 

54,984 

n  hour  . 

29267  hours. 

Estimated  Burden  Hour  Cost: 
$1,007,898. 

Estimated  Burden  Cost  (capital/ 
startup):  $0. 

Estimated  Burden  Cost  (operating/ 
maintaining):  $559,260. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  July  7, 1997. 

George  M.  Fesak, 

Director,  Program  Evaluation  and  Information 
Resources. 

[FR  Doc.  97-18281  Filed  7-10-97;  8:45  ami 
BILUNG  CODE  4S10-43-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-09685,  et  al.] 

Proposed  Exemptions;  EBPLife 
Insurance  Company,  et  ai. 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 


Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  notice  of 
proposed  exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person’s  interest  in  the  exemption 
and  the  maimer  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 


Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  piusuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55. FR 
32836,  32847,  August  10, 1990). 
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Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4' of 
1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  die  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

EIPLife  Insurance  Company  Located  in 
Minneapolis,  Minnesota 

[Application  No.  D-09685] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act  in 
accordance  with  the  procedures  set 
forth  in  29  C.F.R.  part  2570,  subpart  B 
(55  FR  32836,  32847,  August  10, 1990). 

Section  I — ^Trmisaction 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)  of  the  Act 
shall  not  apply,  effective  April  15, 1994, 
to  the  reinsurance  of  risks  and  the 
receipt  of  premimns  therefixtm  by 
EBPUfe  Insiuance  Company  (EBPLife) 
in  connection  with  certain  stop-loss 
policies  (the  Stop-Loss  Policy  or  Stop- 
Loss  Policies)  issued  by  unrelated  third 
party  insurance  carriers  (the  Carriers  or 
Carrier)  to  employers  (the  Employers  or 
Employer)  any  of  whose  employees 
were  covered  by  various  employee 
welfare  benefit  plans  (the  Plans  or 
Plan)  • ,  when  at  the  time  EBPLife 
reinsiu^d  risks  and  received  premiums, 
Affiliates  of  EBPLife,  as  defined  in 
paragraph  (a)  of  section  III  below  or  the 
predecessors  of  such  Affiliates  also 
provided  non-discretionary 
administrative  services  to  such  Plans  for 
a  fee,  provided  that  the  conditions  set 
forth  in  section  n  below  were  satisfied. 


'  The  Department,  herein,  is  not  proposing  relief 
for  transactions  involving  any  plans  sponsored  by 
EBPLife  or  its  affiliates  (ffie  Affiliates],  as  defined 
in  paragraph  (a)  of  section  in  below,  or  any 
pr^ecessors  of  such  Affiliates.  In  this  regard. 
EBPLife  represents  that  it  may  have  issued  or  may 
issue  stop-loss  or  other  insurance  contracts  in 
connection  with  welfare  benefit  plans  that  cover  or 
may  have  covered  employees  of  EBPLife,  its 
Affiliates  or  predecessors  of  such  Affiliates. 
However,  in  all  cases,  EBPLife  represents  that  it 
either  satisfies  the  requirements  of  the  statutory 
exemption  provided  by  section  408Cb)(5)  of  the  Act, 
or  it  ensures  that  the  insurance  contracts  are  not 
“plan  assets”  within  the  meaning  of  the  Act 


Section  II — Conditions 

This  exemption  is  conditioned  upon 
the  adherence  to  the  material  facts  and 
representations  described  herein  and 
upon  the  satisfaction  of  the  following 
requirements,  as  of  the  effective  date  of 
this  proposed  exemption  and  therefdter: 

(a)  Each  transaction  was  effected  by 
EBPLife  in  the  ordinary  coiu^  of  its 
business  as  an  insurance  cmnpany; 

(b)  The  terms  of  each  transaction  were 
at  least  as  favorable  to  the  Plans  as  those 
negotiated  at  arm’s-length  with 
unrelated  third  parties  under  similar 
drcmnstances; 

(c)  The  combined  total  of  all  fees  and 
other  consideration  received  by 
EBPLife,  its  Affiliates,  and  predecessors 
of  such  Affiliates  for  the  provision  of 
services  to  Employers  and  their  Plans 
and  in  connection  with  the  purchase  of 
insurance  contracts  was  not  in  excess  of 
“reasonable  compensation”  within  the 
meaning  of  sections  408(bK2)  and 
408(c)(2)  of  the  Act. 

(d)  EBPLife,  its  agents  or  Affiliates,  or 
the  predecessors  to  such  Affiliates  have 
not  served  as:  (1)  Trustees  to  any  of  the 
Plans  (other  than  as  non-discretionary 
trustees,  as  defined  in  paragraph  (f)  in 
section  III  below,  who  do  not  render 
investment  advice  with  respect  to  any  of 
the  assets  of  such  Plans);  (2)  plan 
administrators,  within  ffie  meaning  of 
section  3(16)(A)  of  the  Act;  (3) 
fiduciaries  who  are  expressly  authorized 
in  writing  to  manage,  acqviire,  or 
dispose  of  the  assets  of  any  of  the  Plans; 
or  (4)  employers  any  of  whose 
employees  are  covered  by  any  of  the 
Plans. 

(e)  EBPLife,  its  Affiliates,  or  the 
predecessors  of  such  Affiliates  have  not 
acted  as  fiduciaries  in  connection  with 
the  decision  by  the  Employer  to 
purchase  Stop-Loss  PoUcies  reinsured 
by  EBPLife; 

(f)  As  of  the  effective  date  of  this 
exemption,  if  an  Employer  executed  an 
agreement  (the  Administration 
Agreement)  with  the  Affiliates  of 
EBPLife  or  with  the  predecessors  of 
such  Affiliates  to  provide  services  to  an 
Employer  or  Plan;  and  such  Employer 
also  purchased  or  renewed  a  Stop-Loss 
Policy  reinsiued  by  EBPLife  for  file 
purpose  of  funding  a  Plan,  then  the 
fiduciaries  of  such  Plan  (the  Plan 
Fiduciaries  or  Plan  Fiduciary),  as 
defined  in  paragraph  (g)  of  section  III 
below,  must  have  received  prior  to  the 
decision  which  resulted  in  the  retention 
of  Affiliates  of  EBPLife  or  the 
predecessors  of  such  Affiliates  to 
provide  services  and  stop-loss  insurance 
reinsured  by  EBPLife,  a  full  and  detailed 
written  disclosure,  including  but  not 
limited  to  a  copy  of  the  Adiffinistration 


Agreement  which,  among  other  things, 
disclosed  whether  EBPLife  reinsured 
risk  imder  a  Stop-Loss  Policy  issued  to 
the  Employer  of  such  Plan  and 
describe  all  of  the  services  provided  by 
EBPLife,  its  Affiliates,  or  the 
predecessors  of  such  Affiliates  to  such 
Plan  or  such  Employer.  Such 
disclosures  have  been  provided  by 
EBPLife  or  its  Affiliates  or  by  the 
predecessors  of  such  Affiliates,  in  a 
foim  calculated  to  be  understood  by 
such  Plan  Fiduciaries  who  have  no 
special  expertise  in  insurance. 

(g) (1)  As  of  the  effective  date  of  this 
exemption,  and  prior  to  the  execution  of 
a  transaction  described  in  this 
exemption,  following  receipt  of  the 
disclosures,  describe  in  paragraph  (f) 
of  this  section  II.  the  Plan  Fiduciary,  by 
signing  the  Administration  Agreement, 
admowledged  receipt  of  such 
disclosures  and  acknowledged  that  the 
decision  to  engage  in  a  transaction 
which  is  the  subject  of  this  exemption 
was  a  decision  made  in  a  fiduciary 
capacity,  and  that  such  Plan  Fiduciary 
approved  of  the  subject  transaction. 

(2)  With  respect  to  the  renewal  by 
Employers  of  expired  Stop-Loss  Policies 
reinsured  by  EBPLife  where  Affiliates  of 
EBPLife  or  the  predecessors  of  such 
Affiliates  were  parties  in  interest  with 
respect  to  a  Plan  by  reason  of  the 
provision  of  services  to  such  Plan,  the 
written  disclosures  required  under 
paragraph  (f)  of  this  section  II  need  not 
have  been  repeated,  rmless — 

(A)  More  than  three  years  had  passed 
since  such  disclosmes  were  made  v\rith 
respect  to  the  same  kind  of  services 
provided  by  the  Affiliates  of  EBPLife  or 
by  predecessors  of  such  Affiliates  or  the 
same  kind  of  reinsurance  of  the  risk  on 
the  Stop-Loss  Policies,  or 

(B)  The  reinsurance  of  the  risk  on 
such  Stop-Loss  Policies  by  EBPLife  or 
the  receipt  of  compensation  for  services 
by  Affiliates  of  EBPLife  or  by 
predecessors  of  such  Affiliates  thereto 
was  materially  different  from  that  for 
which  approval  described  in  paragraph 
(g)  of  this  section  II  was  obtained. 

(h)  The  Plans  have  paid  no 
commission  with  respect  to  the 
reinsurance  by  EBPLife  of  the  Stop-Loss 
Policies. 

(i)  Each  of  the  Plan  Fiduciaries  have 
not  received,  directly  or  indirectly  (i.e. 
through  any  Affiliates),  any 
compensation  or  other  consideration  for 
his  or  her  own  personal  accoxmt  from 
EBPLife,  any  of  its  Affiliates,  any 
predecessors  of  such  Affiliates,  or  other 
party  dealing  with  any  of  the  Plans  in 
connection  with  a  transaction  described 
in  this  exemption. 

(j)  EBPLife  and  its  Affiliates  and  any 
predecessors  of  such  Affiliates  followed 
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the  standard  cleums  processing  practices 
regarding  any  claims  submitted  with 
respect  to  benefits  imder  any  of  the 
Plans  covered  by  any  of  the  Stop-Loss 
Policies  reinsured  by  EBPLife; 

(k)  The  Employer  had  final  authority 
regarding  the  payment  or  nonpayment 
of  any  and  all  claims  submitted  with 
respect  to  benefits  under  any  of  the 
Plans  covered  by  the  Stop-Loss  Policies 
reinsured  by  EBPLife: 

(l)  EBPLife  or  its  Affiliates  or  the 
predecessors  of  such  Affiliates  have 
made  available  upon  request  by  the 
Employers  of  each  of  the  Plans  at  no 
additional  charge  full  and  detailed 
written  reports  which  detail  any  and  all 
of  the  following  information: 

(1)  The  average  tum-aroimd  time  firom 
the  date  that  a  claim  was  initially 
received  to  the  date  that  the  claim  was 
processed  for  payment; 

(2)  The  percentage  of  claims 
processed  within  the  target  period,  as 
set  forth  in  the  Administration 
Agreement; 

(3)  The  average  tum-around  time  from 
the  date  that  a  claim  was  received  to  the 
date  that  a  claim  was  actually  paid;  and 

(4)  A  summary  of  pending  claims  that 
were  received  but  not  paid  accompanied 
by  a  code  indicating  the  reason  w% 
each  claim  had  not  yet  been  paid. 

(m)  Regarding  its  operations  and 
reserves,  EBPLife  compUed  with  all 
applicable  requirements  of  law  and 
insurance  regulations  of  the  State  of 
Oklahoma,  where  it  is  domiciled  and 
licensed  to  do  business; 

(n)  EBPLife  has  been  subject  to  a 
financial  audit  by  the  Department  of 
Insurance  of  the  State  of  Oklahoma, 
where  it  is  domiciled  and  Ucensed  to  do 
business  no  less  frequently  than  once 
every  three  years; 

(o)  The  issuing  Carriers  of  the  Stop- 
Loss  Policies  are  fully  liable  for  all 
claims  covered  by  the  Stop-Loss  Policies 
in  excess  of  the  applicable  stop-loss 
limits  under  such  Stop-Loss  Policies; 

(p)  Where  the  Stop-Loss  Policies  are 
reinsured  by  EBPLife,  EBPLife,  as 
reinsurer,  is  fully  liable  for  the 
payments  of  claims  under  such  Stop- 
Loss  Policies; 

(q)  Independent  insurance  consultants 
(the  Consultants),  who  were  unrelated 
to  EBPLife,  its  Affiliates,  or  to  the 
predecessors  of  such  Affiliates,  solicited 
bids  for  administrative  services  and/or 
Stop-Loss  Policies  on  behalf  of 
Employers  and  served  as  brokers  or 
agents  to  Employers  with  respect  to  the 
purchase  by  Employers  of  Stop-Loss 
Policies  reinsured  by  EBPLife; 

(r) (l)  EBPLife  or  its  Affiliates  retain  or 
the  predecessors  of  such  Affiliates  have 
retained  for  a  period  of  six  (6)  years 
from  the  date  of  any  transaction  covered 


by  this  exemption,  the  records  necessary 
to  enable  the  persons,  as  described  in 
paragraph  (s)  of  this  section  II,  to 
determine  whether  the  conditions  of 
this  exemption  have  been  met.  Such 
records  shall  include,  but  not  be  limited 
to,  the  following  information: 

(A)  A  copy  ofthe  information 
disclosed  by  EBPLife,  its  Affiliates,  or 
by  the  predecessors  of  such  Affiliates  to 
the  Plan  Fiduciaries,  pmrsuant  to 
paragraph  (f)  of  section  II  above; 

(B)  A  copy  of  the  Administration 
Agreement  which  discloses,  among 
other  things,  whether  EBPLife  reinsures 
risk  under  a  Stop-Loss  Policy  issued  to 
an  Employer; 

(C)  Any  additional  information  or 
documents  provided  to  any  Plan 
Fiduciary  with  respect  to  a  transaction 
covered  by  this  exemption: 

(D)  Evidence  ofthe  written 
acknowledgment  of  receipt  of 
disclosures  by  the  Plan  Fiduciary  as 
described  in  paragraph  (g)  of  this 
section  11. 

(2)  A  prohibited  transaction  will  not 
be  deemed  to  have  occurred  if,  due  to 
circiunstances  beyond  the  control  of 
EBPLife,  its  Affiliates,  or  the 
predecessors  of  such  AffiUates,  such 
records  were  or  are  lost  or  destroyed 
prior  to  the  end  of  the  six  (6)  year 
period. 

(3)  No  party  in  interest,  other  than 
EBPLife,  its  Affiliates,  and  the 
predecessors  of  such  AffiUates,  shall  be 
subject  to  the  civil  penalty  that  may  be 
assessed  rmder  section  502(i)  of  the  Act, 
if  the  records  are  not  maintained,  or  are 
not  available  for  examination  as 
required  by  paragraph  (s)  of  this  section 
11;  and 

(S)(l)  Except  as  provided  in  paragraph 

(s)(2)  of  this  section  II  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act.  the  records  referred  to  in 
paragraph  (r)  of  section  II  above  are 
imconditionally  available  for 
examination  during  normal  business 
hours  by — 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  of 
Labor; 

(B)  Any  fiduciary  of  each  of  the  Plans 
or  any  duly  authorized  employee  or 
representative  of  such  fiduciary;  and 

(C)  Any  Employer  of  Plan  participants 
and  beneficiaries,  any  participant  or 
beneficiary  of  the  Plans  or  duly 
authorized  employee  or  representative 
of  such  participant  or  beneficiary;  any 
employee  organization  any  of  whose 
members  are  covered  by  a  Plan. 

(2)  None  of  the  persons  described  in 
paragraph  (s)(l)  (B)  and  (C)  of  section  II 
shall  be  authorized  to  examine  trade 
secrels  of  EBPLife,  its  Affiliates,  or  the 


predecessors  of  such  AffiUates  or 
commercial  or  financial  information 
which  is  privileged  or  confidential. 

Section  ID — Definitions 

For  prirposes  of  this  exemption: 

(a)  An  “Affiliate”  or  “AffiUates"  of  a 
person  includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person; 

(2)  any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(b)  The  term  “controP*  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
poUcies  of  a  person  other  than  an 
individual; 

(c)  The  term,  “relative,”  means  a 
“relative”  as  that  term  is  defined  in 
section  3(15)  of  the  Act,  or  a  brother,  a 
sister,  or  a  spouse  of  a  brother  or  a 
sister. 

(e)  The  term  “non-discretionary 
services”  means  custodial  services  and 
services  ancillary  to  custodial  services, 
none  of  which  services  are 
discretionary. 

(f)  The  term  “non-discretionary 
trustee”  of  a  Plan  means  a  trustee  whose 
powers  and  duties  with  respect  to  any 
assets  of  the  Plan  are  limited  to  (1)  the 
provision  of  non-discretionary  trust 
services,  as  defined  in  paragraph  (e)  of 
this  section  III,  to  the  Plan,  and  (2) 
duties  imposed  on  the  trustee  by  any 
provision  or  provisions  of  the  Act. 

(g)  The  term  “Plan  Fiduciary”  or 
“Plan  Fiduciaries”  means  a  person(s) 
who  are  independent  of  EBPLife,  its 
AffiUates,  and  any  predecessors  of  such 
AffiUates,  are  sufficiently 
knowledgeable  with  respect  to 
administration,  benefits,  funding,  and 
any  matters  related  thereto  concerning 
such  Plan,  are  capable  of  making  an 
informed  end  independent  decision, 
and  are  responsible  for  executing  the 
Administration  Agreement  and  for 
deciding  to  purchase  or  renew  the  Stop- 
Loss  Policies  reinsured  by  EBPLife. 
EFFECTIVE  DATE:  If  the  proposed 
exemption  is  granted,  the  exemption 
will  be  effective,  as  of  April  15, 1994, 
the  date  the  appUcation  was  filed. 

Summary  of  Facts  and  Representations 

1.  Employee  Benefit  Plans,  Inc.  (EBP), 
incorporated  under  the  laws  of 
Delaware  in  February  1986,  is  a 
managed  healthcare  company 
headqueirtered  in  Minneapolis, 
Minnesota.  Prior  to  the  fall  of  1995,  EBP 
was  the  holding  company  for  a  niunber 
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of  subsidiaries,  including  EBPLife  and 
EBPHealth  Plans,  Inc.  (EBPHealth), 
described  more  fully  below.  The 
common  stock  of  EBP  along  with  its 
subordinated  debentures,  are  traded  on 
the  New  York  Stock  Exchange.  As  of 
December  31, 1993,  EBP  and  its 
Affiliates  had  aggregate  assets  of 
approximately  $200  million  and 
provided  products  and  services  for 
approximately  2,600  Employers  who 
sponsor  self-funded  employee  welfare 
benefit  plans  nationwide. 

2.  EBPLife,  a  wholly  owned 
subsidiary  of  EBP,  was  formed  from  the 
merger  of  two  companies,  First  Security 
Life  Insurance  Company  and  Sooner 
Life  Insurance  Company,  after  such 
companies  were  acquired  by  EBP  in 
1986  and  1991,  respectively.  EBPLife  is 
a  life  and  health  insurance  company 
domiciled  in  the  State  of  Oklahoma  and 
is  subject  to  the  insurance  laws  and  . 
regulation  of  that  state  which  requires 
EBPLife  to  maintain  minimum  capital 
and  surplus  ratios  and  minimum 
reserves.  In  addition,  it  is  represented 
that  EBPLife  is  currently  licensed  to  sell 
health  and  life  insurance  in  forty  (40) 
other  states  and  is  seeking  licensure  in 
most  of  the  remaining  states  in  the 
United  States. 

As  of  December  31, 1993,  EBPLife  had 
assets  of  approximately  $110  million, 
including  insurance  loss  reserves  of 
approximately  $22  million.  It  is 
represented  that  EBPLife  has  received 
Standard  and  Poor’s  highest  rating  for 
capital  adequacy.  Further,  EBPLife,  as  of 
December  31, 1993,  maintained  a  level 
of  risk-based  capital  percentage  in 
excess  of  the  amount  required  under 
rules  proiriulgated  by  the  National 
Association  of  Insurance 
Commissioners.  It  is  represented  that  in 
July  1996,  EBPLife  was  issued  a  B+ 
rating  by  the  A.M.  Best  Company,  the 
leading  national  rating  organization  that 
evaluates  the  financial  strength  of 
insurance  companies. 

As  of  December  31, 1993,  the 
investment  portfolio  of  EBPLife 
consisted  primarily  of  investment  grade 
bonds,  all  of  which  are  rated  A  or  higher 
by  Standard  &  Poor’s,  with  an  average 
duration  of  4.7  years.  It  is  represented 
that  the  investment  policy  of  EBPLife  is 
generally  more  restrictive  than  that 
required  under  applicable  insurance 
laws  and  regulations. 

EBPLife  directly  issues  stop-loss 
insurance  and  offers  fully  insured  group 
health  insurance,  group  term  life 
insurance,  accidental  death  and 
dismemberment  insurance,  and 
individual  major  medical  and  life 


insurance  conversion  policies.^  In 
addition,  EBPLife  reinsures  Stop-Loss 
Policies  issued  by  other  Carriers  in 
connection  with  self-funded  health 
benefit  programs  offered  by  Employers 
to  their  employees.  It  is  represented  that 
all  of  the  insurance  policies  issued  or 
reinsured  by  EBPLife  are  offered  for 
one-year  periods,  with  annual  repricing 
and  renewals. 

3.  Until  1996,  EBPHealth  was  a 
wholly  owned  subsidiary  of  EBPLife 
and  a  contract  administrator  to 
approximately  1,700  Employers  who 
sponsored  self-funded  welfare  benefit 
plans  covering  approximately  775,000 
plan  participants  nationwide. 

It  is  represented  that  the  principal 
business  of  EBPHealth  as  contract 
administrator  consisted  of  providing 
administrative  services  to  Employers  in 
connection  with  the  establishment  and 
operation  of  Plans.  The  administrative 
services  provided  by  EBPHealth 
included  benefit  claims  processing, 
benefit  disbursement,  data  analysis.  For 
its  services  as  contract  administrator, 
EBPHealth  received  a  fee  generally  in 
the  form  of  a  fixed  monthly  amount  per 
eligible  employee.  In  this  regard,  the 
Employers,  and  not  the  Plans,  paid 
directly  for  claims  administration 
services  provided  by  EBPHealth.  It  is 
represented  that  EBPHealth  did  not  act 
as  a  plan  administrator.  In  this  regard, 
it  is  represented  that  the  provisions  of 
Administration  Agreements  between 
EBPHealth  and  Employers  made  clear 
that  EBPHealth  did  not  have  final 
authority  to  adjudicate  benefit  claims. 

It  is  represented  that  prior  to  1996, 
EBPHealth  had  divisions  operating  in 
the  western,  central,  northeast,  and 
southeast  regions  of  the  United  States 
and  employed  approximately  855 
employees  at  thirteen  (13)  claims 
processing  service  centers  in  these 
regions.  It  is  represented  that  EBPHealth 
processed  claims  for  health,  dental, 
disability,  vision,  and  prescription  drug 
programs  in  excess  of  $2  billion 
annually  for  its  clients. 

EBPHealth  also  engaged  in  the 
preparation  of  utilization  and  claims 
experience  reports,  and  offered  to 
Employers  the  services  of  several 
computerized  claims  processing  and 
reporting  systems  which  generated 
statistical  reports.  It  is  represented  that 
these  reports  provided  information  on 
benefit  utilization,  claims  processing 
activity,  and  accounting  data,  and  other 


*  It  is  represented  that  where  EBPLife  issued  or 
issues  any  of  these  policies  directly  to  employee 
beneht  plans,  the  sale  of  the  insurance  policy  is 
eligible  for  exemptive  relief  under  PTCE  84-24.  The 
applicant  is  not  requesting  relief  for  such 
transactions,  nor  is  the  Department,  herein, 
proposing  such  relief. 


summary  and  detailed  information  for 
use  by  Employers.  In  addition, 

EBPHealth  developed  a  computerized 
database  system  that  permitted 
customers  who  elected  to  participate, 
among  other  things,  to  review 
preliminary  benefit  eligibility 
determinations  and  to  create  reports 
comparing  health  claims  expenditures 
with  other  statistical  data  maintained  by 
EBPHealth. 

It  is  represented  that  EBPHealth 
maintained  a  separate  training  and 
claims  auditing  staff  which  conducted 
routine  internal  audits  of  claims 
examiners  and  monitored  and  updated 
claims  processing  methods  and 
procedures  consistent  with  industry 
standards.  In  addition,  EBPHealth  was 
subject  to  audit  by  Employers  and  the 
Carriers  whose  Stop-Loss  Policies  are 
reinsured  by  EBPLife. 

4.  It  is  represented  that  in  1995  and 
1996,  EBP,  EBPLife,  and  EBPHealth 
were  the  subjects  of  several  mergers  and 
acquisitions.  In  this  regard,  on  October 

19. 1995,  First  Financial  Management 
Corporation  (FFMC),  a  Georgia 
corporation,  acquired  EBP  and  its 
Affiliates,  EBPLife  and  EBPHealth.  As  a 
result  of  this  merger,  EBP  became  a 
wholly-owned  subsidiary  of  FFMC, 
while  EBPLife  and  EBPHealth  remained 
wholly-owned  subsidiaries, 
re^ectively,  of  EBP  and  EBPLife. 

Subsequently,  through  a  stock  merger 
approved  by  shareholders  on  October 

25. 1995,  FFMC  and  its  Affiliates,  EBP, 
EBPLife,  and  EBPHealth,  were  acquired 
by  First  Data  Corporation  (FDC).  FDC,  a 
Fortune  100  company,  is  engaged  in 
over  102  countries  in  providing  a 
variety  of  services,  including 
information  and  financial  transaction 
processing  services,  health  claims 
administration,  data  imaging  and 
information  management. 

As  a  result  of  the  merger  on  October 

25. 1995,  FFMC  became  a  wholly- 
owned  subsidiary  of  FDC,  while  EBP 
and  EBPLife,  and  EBPHealth  remained 
subsidiaries  of  FFMC.  As  of  November 

21. 1995,  it  was  estimated  that  FFMC 
and  FDC  had  combined  armual  earnings 
of  more  than  $400  million  and 
employed  approximately  36,000 
persons.  It  is  represented  that,  as  of 
December  12, 1996,  FDC  has  assets  in 
excess  of  $12.2  billion. 

It  is  represented  that  prior  to  the 
mergers  described  above  that  FFMC  had 
a  subsidiary  known  as  First  Health 
Strategies  (TPA),  Inc.  (First  Health),  a 
Utah  corporation  which  was  formerly 
known  as  Alta  Health  Strategies,  Inc. 
(ALTA).3  First  Health  from  its  corporate 


3  It  is  represented  that  ALTA  and  ALTA 
Reinsurance  Company  (ALTA  RE)  were  granted 
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headquarters  in  Salt  Lake  City,  Utah, 
and  from  a  number  of  separate 
processing  centers  around  the  country, 
employs  sophisticated  technology  to 
integrate  claims  administration,  data 
analysis,  medical  case  management,  and 
other  services.  Subsequent  to  the 
mergers  described  above,  FDC  converted 
all  of  EBPHealth’s  clients  to  the 
integrated  and  automated  claim  and 
administration  computer  system 
provided  by  First  Health.  It  is 
represented  that  the  conversion  required 
the  execution  of  new  Administration 
Agreements  between  First  Health  and 
Employers.  In  addition,  as  a  result  of  the 
conversion,  EBPHealth’s  clients  became 
eligible  to  participate  in  all  of  the 
health-related  services  and  benefits 
offered  by  First  Health.  Accordingly, 
upon  comfiletion  of  the  conversion  in 
1996,  EBPHealth  was  formally  merged 
into  First  Health  and  ceased  to  operate 
as  a  third  party  administrator. 

It  is  represented  that  after  the 
conversion  and  the  two  mergers  were 
completed,  the  new  corporate  structure 
of  FDC  consisted  of  a  new  health 
services  group  comprised  of:  (1)  CENEX 
Services,  Inc.,  a  workers’  compensation 
managed  care  company;  (2)  VIPS,  Inc., 
an  information  systems  development 
and  consulting  company;  (3]  First 
Health,  a  provider  of  integrated  health 
care  cost  management  services  to 
private,  self-funded,  and  government 
markets;  and  (4)  EBPLife,  a  risk-bearing 
organization  through  which  stop-loss 
insurance  products,  group  life  insurance 
products,  and  other  health-related 
insurance  products  are  provided  to 
clients  of  First  Health. 

Notwithstanding  the  changes  that 
resulted  from  the  conversion  and 
mergers,  as  described  above,  it  is 
represented  that  EBPLife  did  not  change 
its  name  nor  its  domicile.  EBPLife 
intends  to  maintain  its  headquarters  in 
Minneapolis,  Minnesota  and  will 
continue  to  maintain  its  underwriting, 
contracts,  compliance,  premium  and 
billing,  finance  and  accounting,  and 
insurance  claim  processing  departments 
separate  from  the  claim  administration 
functions  maintained  by  First  Health. 

5.  It  is  represented  that  Employers 
who  sponsor  self-funded  Plans'*  often 


Prohibited  Transaction  Exemption  89-75  (PTE  SO¬ 
TS;  54  FR  35959,  Aug.  30, 1989;  proposed  54  FR 
26266,  June  22, 1989)  by  the  Department  for  certain 
reinsurance  transactions  involving  stop-loss 
insurance. 

*It  is  represented  that  Plans  involved  in  the 
transactions  which  are  the  subject  of  this  exemption 
are  maintained  by  Employers  unrelated  to  EBPLife, 
its  Afniiates,  or  the  predecessors  of  such  Affiliates. 
In  this  regard,  however,  the  applicant  represents 
that  it  could  not  supply  a  list  of  Plans  or  any 
specific  information  on  such  Plans  in  the 
application,  because  the  Employers  and  the  Plans 


choose  to  limit  exposure  to  claims  by 
purchasing  stop-loss  insurance.  Some 
such  stop-loss  insurance  may  be  issued 
by  unrelated  Carriers,  may  be  issued 
directly  by  EBPLife,  or  may  be  issued  by 
Carriers  with  which  EBPLife  has  an 
active  reinsurance  arrangement.^  It  is 
represented  that  where  EBPLife  is  the 
issuing  carrier,  the  acquisition  of  the 
stop-loss  insurance  is  eligible  for 
exempt!  ve  relief  tmder  PTCE  84-24,  to 
the  extent  such  relief  is  required.^  If 
stop-loss  insurance  is  issued  by  a 
Carrier  with  which  EBPLife  has  an 
active  reinsurance  arrangement,  EBPLife 
may  choose  to  reinsiue  all  or  a  major 
portion  of  the  risk  under  such  policy 
under  two  circumstances:  (1)  Where 
EBPLife  is  not  licensed  to  issue  such 
insurance  directly  in  the  state  where  an 
Employer  does  business;  or  (2)  where 
the  Carrier  has  greater  name  recognition. 
It  is  represented  that  often  simultaneous 
with  the  purchase  or  renewal  of  Stop- 
Loss  Policies  insured  or  reinsured  by 
EBPLife,  Employers  have  chosen 
Afiiliates  of  EBPLife  or  have  chosen 
predecessors  of  such  Affiliates  to 
provide  services  to  their  Plans.  In  this 
regard,  it  is  represented  that,  as  of 
August  2, 1994,  approximately  70 
percent  (70%)  of  the  clients  of 
EBPHealth  purchased  Stop-Loss  Policies 
which  were  insured  or  reinsured  by 
EBPLife.  Further,  it  is  represented  that, 
as  of  the  same  date,  approximately  55 
percent  (55%)  of  the  Stop-Loss  Policies 
reinsiu^d  by  EBPLife  were  sold  to 
Employers  who  sponsored  Plans  with 
respect  to  which  EBP  or  its  Affiliates 
were  retained  to  provide  claims 
administration  or  other  services, 
although  EBP  or  its  Affiliates  might  not 
have  been  providing  such  services  at  the 
time  such  Stop-Loss  Policy  was 
reinsured  by  EBPLife. 

6.  It  is  represented  that  prior  to  the 
mergers  described  above,  EBP  focused 
on  selling  products  and  services  to 


change  from  time  to  time,  and  because  of  the  large 
number  of  Employers  and  Plans  nationwide  for 
which  EBPLife.  its  Afriliates  provide  products  or 
services  or  for  which  the  predecessors  of  such 
Afniiates  have  provided  products  or  services. 

^It  is  represented  that  the  unaffiliated  insurance 
Carriers  with  whom  EBPLife,  as  of  December  12, 
1996,  had  reinsurance  arrangements  are  Insurance 
Company  of  North  America,  and  the  CNA  insurance 
Companies.  It  is  further  represented  that  in  the  past 
EBPLife  has  also  had  reinsurance  arrangements 
with  ITT/Hartford  Insurance  Company,  and  Fortis 
Benefits  Insurance  Company. 

*The  applicant  states  that  because  PTCE  84-24 
covers  the  purchase  of  any  “insurance  or  annuity 
contract”  from  an  insurance  company,  the  purchase 
of  Stop-Loss  Policies  by  the  Employers  should  be 
eligible  for  exemptive  relief  thereunder  where 
EBPLife  is  the  issuing  carrier  of  such  a  policy.  The 
Department  is  expressing  no  opinion,  herein, 
whether  such  transaction  satisfies  the  conditions  as 
set  forth  under  PTCE  84-24,  nor  is  the  Department, 
herein,  proposing  any  relief  for  such  transaction. 


smaller  Employers.  For  this  purpose, 

EBP  employed  a  sales  force  of 
approximately  fifty  (50)  employees  who 
marketed  products  and  services  offered 
by  EBPLife  and  by  EBPHealth  primarily 
to  unaffiliated  Consultants  who  served 
as  brokers  or  agents  to  such  Employers. 
These  Consultants  received  as 
compensation  for  the  sale  of  a  Stop-Loss 
Policy  a  commission  based  on  a 
percentage  of  gross  premiums.  In 
addition,  these  Consultants  may  have 
received  a  fee  from  the  Employer  for 
services  performed  on  behalf  of  such 
Eiimloyer. 

Ine  products  and  services  offered  by 
EBP  or  its  Affiliates  included  benefit 
plan  design  and  consulting,  claims 
administration  and  processing,  data 
analysis  and  reporting,  medical  cost 
containment  programs,  and 
underwriting  of  insurance  coverage, 
including  Stop-Loss  Policies  issued 
directly  by  EBPLife  and  Stop-Loss 
Policies  issued  by  other  Carriers  but 
reinsured  by  EBPLife.  It  is  represented 
that  EBPLife  reinsured  the  risk  under 
the  Stop-Loss  Policies,  pursuant  to  the 
terms  of  a  reinsurance  agreement 
between  the  Carrier  and  EBPLife  which 
provided  that  the  Carrier  issuing  the 
Stop-Loss  Policy  cede  to  EBPLife  all  or 
most  of  the  balance  of  the  premiums 
paid  to  the  Carriers  after  various  fees, 
commissions,  and  taxes  had  been  paid. 
In  this  regard,  it  is  represented  that 
EBPLife  paid  the  issuing  Carrier  a  fee 
ranging  from  one  percent  (1%)  to  three 
and  a  half  percent  (3V2%)  of  the 
applicable  premium. 

7.  After  the  conversion  and  mergers 
described  above,  it  is  represented  that 
First  Health  focused  on  selling  products 
and  services  to  larger  Employers, 
generally  companies  with  over  250 
employees.  In  this  regard,  almost  all  of 
the  Employers  who  were  interested  in 
maintaining  a  self-funded  Plan  retained 
Consultants  to  advise  them  on  the 
purchase  of  services  and  products 
necessary  to  maintain  such  Plans.  Once 
retained  by  the  Employer,  these 
Consultants  who  were  indepiendent  of 
First  Health  put  together  a  request  for 
proposal  (RFP)  for  submission  to 
multiple  vendors  of  services  and 
products,  including  stop-loss  insurance, 
for  self-funded  Plans.  It  is  represented 
that  First  Health  may  have  been  one  of 
these  vendors. 

Upon  receipt  of  a  RFP,  First  Health 
sales  representatives  determined  the 
appropriate  pricing  for  administrative 
and  managed  care  services  offered 
through  First  Health.  These  services 
included  claims  administration, 
preferred  provider  networks,  medical 
utilization  management  programs, 
pharmacy  card  benefits,  and  disability 
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management  services.  In  addition,  First 
Health  sales  representatives  may  have 
contacted  several  stop-loss  insurers  for 
quotations  for  stop-loss  coverage.  In  this 
regard,  Employers  or  their  Consultants 
could  have  identified  an  insurance 
company  from  which  they  wished  First 
Health  to  obtain  a  quotation  as  part  of 
First  Health’s  proposal.  The  quotations 
collected  by  First  Health  may  often  have 
included  Stop-Loss  Policies  directly 
issued  by  EBPLife;  may  have  included 
Stop-Loss  Policies  issued  by  Carriers 
with  which  EBPLife  had  a  reinsurance 
relationship;  or  may  have  included 
Stop-Loss  Policies  issued  by  insurance 
companies  completely  unrelated  to 
EBPLife.  In  addition.  Consultants  were 
free  to  obtain  quotations  themselves 
from  any  other  insurance  company. 

Once  First  Health  sales 
representatives  received  stop-loss 
premium  quotations  from  insurers,  it 
reviewed  these  quotations  for  price  as 
well  as  other  policy  variables,  such  as 
limitations  on  coverage.  Depending  on 
these  variables,  it  is  represented  that 
Stop-Loss  Policies  issued  or  reinsured 
by  EBPLife  may  or  may  not  have  been 
included  in  a  proposal  by  First  Health. 

If  First  Health’s  proposal  included  a 
quote  for  a  Stop-Loss  Policy  reinsured 
by  EBPLife,  it  is  represented  that  such 
information  was  disclosed  in  the 
proposal. 

It  is  represented  that  Consultants 
reviewed  the  proposals  provided  by 
First  Health,  by  other  vendors,  by  third 
party  administrators,  or  by  other 
insurers.  Based  on  this  review,  the 
Consultants  advised  Employers  in 
selecting  an  insurance  company  to 
provide  stop-loss  coverage,  as  well  as 
other  products  and  services.  In  this 
regard,  the  Consultants  may  have 
recommended  a  different  vendor  to 
provide  each  service  and  product.  In  the 
event  an  Employer  determined  to 
purchase  administrative  services  from 
First  Health,  the  Administration 
Agreement  included  a  disclosure  of  the 
relationship,  if  any,  between  First 
Health  and  the  issuer  of  the  Stop-Loss 
Policy  purchased  by  the  Employer.  It  is 
further  represented  that  no  employees  of 
First  Health  received  commissions  as  a 
result  of  the  reinsurance  arrangement 
between  EBPLife  and  an  issuing  Carrier 
where  an  Employer  for  which  First 
Health  provided  services  also  purchased 
a  Stop-Loss  Policy  reinsured  by 
EBPLife. 

8.  It  is  represented  that  subsequent  to 
the  mergers  described  above,  instances 
in  which  First  Health  deals  directly 
with  an  Employer  accounts  for  less  than 
one  percent  (1%)  of  all  sales  of 
EBPLife’s  products.  In  this  regard,  it  is 
represented  that  any  direct  dealing  with 


Employers  usually  involved  one  of  First 
Health’s  larger  clients.  First  Health 
maintains  that  it  did  not  have  an 
opportunity  to  influence  any  Employer’s 
decision  to  purchase  a  Stop-Loss  Policy 
reinsured  by  EBPLife,  because  First 
Health  did  not  offer  Stop-Loss  Policies 
reinsured  by  EBPLife  in  any  instance  in 
which  it  dealt  directly  with' an 
Employer. 

9.  EBPLife  requests  retroactive 
exemptive  relief,  effective  April  15, 

1994,  to  ensure  that  the  purchase  by 
Employers  of  Stop-Loss  Policies 
reinsured  by  EBPLife,  as  of  such 
effective  date,  have  not  resulted  in  a 
prohibited  use  of  “plans  assets’’  for  the 
benefit  of  parties  in  interest.'^  The 
purchase  by  the  Employer  of  a  Stop- 
Loss  Policy  reinsured  by  EBPLife  may 
bave  constituted  a  prohibited  use  of  the 
assets  of  such  Plans  for  the  benefit  of 
EBPLife,  as  described  in  section 
406(a)(1)(D),  because  under  a 
reinsurance  arrangement  all  or  most  of 
the  balance  of  the  premiums  after 
various  fees  were  subtracted  were  paid 
to  EBPLife,  as  reinsurer. 

It  is  represented  that  neither  EBPLife 
nor  its  Affiliates,  including  First  Health, 
have  acted  as  fiduciaries,  nor  have  the 
predecessors  of  such  Affiliates  acted  as 
fiduciaries  in  connection  with  the 
decision  by  any  Employer  to  purchase  a 
Stop-Loss  Policy  reinsured  by  EBPLife. 
Moreover,  it  is  represented  that  First 
Health  has  not  had  discretionary 
authority,  nor  has  EBPHealth  had  any 
discretionary  authority  over  the  funds  of 
the  Employers  or  the  funds  of  the  Plans. 
For  this  reason,  EBPLife  maintains  that 
none  of  the  concerns  addressed  by  the 
prohibitions  of  section  406(b)  of  the  Act 
have  arisen,  nor  will  such  prohibitions 
arise  under  the  circumstances  as 
described,  and  no  relief  from  section 
406(b)  of  the  Act  is  requested  by  the 
applicant.* 

10.  It  is  represented  that  prior  to  the 
conversion  and  the  mergers,  described 
above,  EBP  and  its  Affiliates  had 
implemented  procedures  designed  to 


’  In  this  regard,  it  is  represented  that  FDC  and 
FFMC  have  been  parties  in  interest,  respectively,  by 
reason  of  direct  or  indirect  ownership  of  First 
Health.  While  it  is  represented  that  prior  to  the 
conversion  and  mergers  in  1995  and  1996,  as 
described  above,  EBPLife  was  also  a  p>arty  in 
interest  by  reason  of  its  direct  ownership  of 
EBPHealth.  after  the  corporate  restructuring,  the 
applicant  maintains  that  EBPLife  is  not  a  party  in 
interest  with  respect  to  the  Plans  for  which  First 
Health  provided  services,  because  EBPLife  and  First 
Health  are  related  solely  through  a  brother-sister 
controlled  group  relationship  not  described  in 
section  3(14)  of  the  Act. 

“The  Department  is  proposing  relief,  pursuant  to 
section  408(a)  of  the  Act.  only  for  those  transactions 
described  herein  and  expresses  no  opinion  whether 
fiduciary  violations  of  section  406(b)  of  the  Act  may 
arise,  or  have  arisen,  under  the  circumstances. 


ensure  that,  where  exemptive  relief  was 
needed,  full  and  detailed  written 
disclosures  had  been  provided  by  EBP 
or  its  Affiliates  to  the  Consultemts, 
where  such  Consultants  who  solicited 
bids  for  services  and  insurance  were 
retained  as  agents  by  the  Employer.  In 
this  regard,  such  disclosure,  included 
but  was  not  limited  to  information 
concerning  the  services  provided  by 
EBP  and  its  Affiliates  to  the  Employer 
and  the  Plan,  the  Carriers  which  issued 
the  Stop-Loss  Policies  and,  if  applicable, 
the  reinsurance  arrangements  between 
such  Carriers  and  EBPLife.  Further,  EBP 
encouraged  Consultants  to  disclose  to 
Plan  Fiduciaries  the  commissions  and 
fees  to  be  earned  by  such  Consultants  in 
a  manner  consistent  with  the  terms  and 
conditions  as  set  forth  in  PTCE  84-24. 

In  addition  EBPLife  provided  ^hployers 
with  information  required  to  be  reported 
on  the  Schedule  A  filed  as  part  of  the 
form  5500  Series. 

Subsequent  to  the  conversion  and 
mergers.  First  Health  and  EBPLife  have 
provided  to  the  independent  Consultant 
or  broker  a  complete  description  of  all 
services,  commissions,  and  fees  paid  by 
the  Plan  or  by  the  Employer.  In 
addition.  First  Health  and  EBPLife  have 
disclosed  the  relationship  between 
EBPLife  and  the  issuing  Carrier,  if  any. 
Specifically,  EBPLife  represents  that  it 
has  disclosed  any  reinsurance 
arrangements  and  its  affiliation  with 
First  Health  in  each  stop-loss  insurance 
proposal.  Further,  First  Health  also  has 
disclosed  these  relationships  in  each 
Administration  Agreement.  It  is 
represented  that  the  proposal  and  the 
Administration  Agreement  are  provided 
to  the  broker  or  the  Consultant  in  every 
case  where  a  prospective  client  has 
retained  such  parties.  In  these  cases, 
EBPLife  represents  that  it  confirmed  in 
writing  with  the  broker  or  the 
Consultant  that  such  parties  have 
delivered  information  outlining  the 
disclosure  of  EBPLife’s  relationship  to 
First  Health  and  any  and  all  reinsurance 
arrangements  to  the  prospective  client 
prior  to  the  making  of  a  decision  to 
purchase  services  performed  by  First 
Health  and  any  Stop-Loss  Policy 
reinsured  by  EBPLife.  It  is  represented 
that  this  written  record  has  been  and 
will  be  kept  in  EBPLife’s  files  for  at  least 
six  (6)  years. 

11.  It  is  represented  that  the  proposed 
exemption  is  subject  to  a  number  of 
conditions  that  protect  the  interests  of 
the  Plans.  In  this  regard,  the  Plan 
Fiduciaries  must  have  acknowledged  in 
writing  receipt  of  the  information, 
required  to  be  disclosed  by  EBPLife  and 
its  Affiliates,  or  required  to  have  been 
disclosed  by  predecessors  of  such 
Affiliates,  and  must  have  approved  any 
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transaction  which  is  the  suhject  of  this 
exemption.  In  this  regard,  because  the 
disclosures  were  made  in  writing  in  the 
Administration  Agreement,  if  a  Plan 
Fiduciary  signed  such  agreement,  such 
Plan  Fiduciary  will  be  deemed  to  have 
acknowledged  receipt  of  such 
disclosures  and  have  acknowledged 
that,  as  of  the  effective  date  of  this 
exemption,  the  decision  to  engage  in 
transactions  which  are  the  subject  of 
this  exemption  was  a  decision  made  in 
a  fiduciary  capacity,  and  that,  as  of  the 
effective  date  of  this  exemption,  such 
Plan  Fiduciary  approved  of  the  subject 
transaction.  It  is  represented  that  the 
Plan  Fiduciaries  were  independent  of 
EBPLife  and  its  Affiliates,  and  were 
independent  of  predecessors  of  such 
Affiliates,  and  were  sufficiently 
knowledgeable  with  respect  to 
administration,  benefits,  funding,  and 
any  matters  related  thereto  concerning 
the  Plans.  Further,  it  is  represented  that 
the  Plan  Fiduciaries  were  capable  of 
making  informed  and  independent 
decisions  on  matters  affecting  the  Plans 
and  were  responsible  for  deciding 
whether  to  hire  Affiliates  of  EBPLife  or 
have  been  responsible  for  hiring 
predecessors  of  such  Affiliates  to 
provide  non-discretionary 
administrative  services  to  Plans  where 
such  fiduciaries  have  also  purchased  or 
renewed  Stop-Loss  Policies  reinsured  by 
EBPLife. 

Where  Affiliates  of  EBPLife  or 
predecessors  of  such  Affiliates  provided 
services  to  an  Employer  or  Plan,  in  the 
event  Employers  purchased  Stop-Loss 
Policies  reinsured  by  EBPLife  after  the 
initial  purchase  of  such  a  policy  or 
renewed  expired  Stop-Loss  Policies 
reinsured  by  EBPLife,  the  written 
disclosures  initially  required  need  not 
have  been  repeated,  unless — more  than 
three  (3)  years  had  passed  since  such 
disclosures  were  made  or  unless  the 
services,  products,  or  compensation 
involved  were  materially  different  from 
that  for  which  approval  was  originally 
obtained. 

12.  In  addition  to  the  safeguards 
discussed  in  paragraph  eleven  (11) 
above,  the  exemption  is  conditioned 
upon  the  satisfaction  of  various 
additional  requirements.  First,  each 
transaction  must  have  been  effected  by 
EBPLife  in  the  ordinary  course  of  its 
business  as  an  insurance  company  on 
terms  that  were  at  least  as  favorable  to 
Plans  as  those  obtainable  in  an  arm’s 
length  transaction  with  an  unrelated 
party.  Second,  the  combined  total  of  all 
fees  and  other  consideration  which  was 
received  by  EBPLife  and  its  Affiliates 
and  by  predecessors  of  such  Affiliates 
for  the  provision  of  services  to 
Employers  and  their  Plans  and  in 


connection  with  the  purchase  of 
insurance  contracts  has  not  exceeded 
“reasonable  compensation”  within  the 
meaning  of  section  408(b)(2)  and 
408(c)(2),  Third,  EBPLife,  its  agents  or 
Affiliates,  or  the  predecessors  of  such 
Affiliates,  have  not  been  trustees,  plan 
administrators,  fiduciaries  with 
discretionary  authority  over  the  assets  of 
the  Plan,  or  Employers  of  the  Plans. 
Neither  EBPLife  nor  its  Affiliates,  nor 
the  predecessors  of  such  Affiliates  have 
acted  as  fiduciaries  in  connection  with 
the  decision  by  the  Employer  to 
purchase  Stop-Loss  Policies  reinsured 
by  EBPLife  where  Affiliates  of  EBPLife 
or  predecessors  of  such  Affiliates  also 
provided  services.  Fourth,  the  Plans 
have  paid  no  commissions  with  respect 
to  the  reinsurance  of  the  Stop-Loss 
Policies,  nor  have  the  Plan  Fiduciaries 
received,  directly  or  indirectly  (i.e. 
through  any  Affiliates),  any 
compensation  or  other  consideration  for 
their  own  personal  account  from 
EBPLife,  any  of  its  Affiliates,  any 
predecessor  of  such  Affiliates,  or  other 
party  dealing  with  any  of  the  Plans  in 
connection  with  a  transaction  described 
herein.  Finally,  EBPLife  is  currently 
licensed  and  regulated  by  the  State  of 
Oklahoma  and  forty  (40)  other  states  in 
which  it  does  business.  It  is  represented 
that  EBPLife  has  complied  with  all 
applicable  state  insurance  laws  and 
regulations,  regarding  its  operations  and 
reserves  in  the  State  of  Oklahoma  where 
it  is  domiciled  and  licensed  to  do 
business  and  has  been  subject  to 
financial  audit  by  the  State  of  Oklahoma 
Department  of  Insurance  no  less 
frequently  than  once  every  three  years. 

13.  It  is  represented  that  the  reinsurance 
arrangement  as  described  herein 
provides  additional  protection  to  the 
Plans.  In  this  regard,  the  issuing  Carriers 
of  the  Stop-Loss  Policies  are  primarily 
liable  for  all  claims  covered  by  such 
Stop-Loss  Policies  in  excess  of  the 
applicable  stop-loss  limits  under  such 
Stop-Loss  Policies.  However,  EBPLife  is 
also  liable  for  the  payment  of  claims 
covered  by  the  Stop-Loss  Policies  where 
such  policies  have  been  and  are 
reinsured  by  EBPLife.  In  this  way,  it  is 
represented  that  the  Plans  have  been 
and  will  be  protected  by  the  financial 
strength  of  two  insurance  companies 
rather  than  one.  Further,  because  in  the 
event  of  EBPLife’s  insolvency,  the 
Carriers  remain  fully  liable  for  any 
unpaid  claims  against  the  Stop-Loss 
Policies,  it  is  represented  that  these 
Carriers  have  every  incentive  to  ensure 
that  EBPLife  has  not  engaged  in  and 
does  not  engage  in  questionable 
practices  which  mi^t  affect  the 
reinsurance  of  the  risk  associated  with 


the  Stop-Loss  Policies.  For  this  reason, 
EBPLife  has  been  and  will  be  subject  to 
the  continuous  oversight  of  the  Carriers 
that  issue  the  Stop-Loss  Policies 
reinsured  by  EBPLife, 

With  respect  to  practices  regarding 
claims  submitted  under  reinsured  Stop- 
Loss  Policies,  it  is  represented  that 
EBPLife  and  its  Affiliates,  and  any 
predecessors  of  such  Affiliates  have 
followed  standard  claims  processing 
procedures.  In  this  regard,  it  is 
represented  that  the  ^ployer  has  had 
the  final  authority  regarding  the 
payment  or  nonpayment  of  each  claim. 
Further,  it  is  represented  that  EBPHealth 
did  not  exercise  fiduciary  authority  with 
respect  to  the  authorization  or 
disallowance  of  any  benefit  claims. 

In  order  to  assist  the  Employer:  (1)  To 
monitor  the  performance  of  EBPHealth 
in  the  processing  of  claims,  prior  to  the 
conversion,  and  to  monitor  ffie 
subsequent  performance  of  FIRST 
HEALTH  in  the  processing  of  claims;  (2) 
to  prevent  possible  abuse  involving 
claims  avoidance;  and  (3)  to  provide 
additional  safeguards  against  possible 
conflicts  of  interest,  it  is  represented 
that  EBPLife  and  its  Affiliates  have 
made  and  will  make  available,  or  the 
predecessors  of  such  Affiliates  have 
made  available  upon  request  by  the 
Employers  of  each  of  the  Plans  at  no 
additional  charge  full  and  detailed 
written  reports.  Such  reports  have 
provided  and  will  provide  certain 
information  which  permits  Employers 
to  verify  that  EBPLife  has  not  and  does 
not  delay  its  processing  or  payment  of 
claims  in  order  to  avoid  coverage  under 
the  Stop-Loss  Policies  that  it  reinsures. 

Further,  First  Health  maintains  that 
the  larger  Employers  with  which  it  does 
business  can  be  assumed  to  be  more 
sophisticated  and  therefore  more  likely 
to  monitor  the  provision  of  claims 
administration  services  provided  by 
First  Health  and  to  understand  the 
issues  involved  in  this  exemption.  In 
addition.  First  Health  represents  that  the 
conversion  of  EBPHealth,  as  described 
above,  eliminated  the  possibility  that 
First  Health  could  exercise  discretion  in 
a  manner  intended  to  reduce  the 
potential  liability  of  EBPLife  under  the 
Stop-Loss  Policies.  In  this  regard,  it  is 
represented  that  the  claims  processing 
program  currently  adopted  by  First 
Health  and  the  implementation  of  its 
automated  claims  processing  system 
ensures  that  claims  administration 
cannot  in  any  way  be  affected  by  the 
identity  of  the  insurer  or  reinsurer  of  the 
Stop-Loss  Policies. 

14.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  meet  the  statutory  criteria 
of  section  408(a)  of  the  Act  because: 
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(a)  Each  transaction  was  effected  by 
EBPLife  in  the  ordinary  course  of  its 
business  as  an  insurance  company; 

(b)  The  terms  of  each  transaction  were 
at  least  as  favorable  to  the  Plans  as  those 
negotiated  at  arm’s-length  with 
unrelated  third  parties  imder  similar 
circumstances; 

(c)  The  combined  total  of  all  fees  and 
other  consideration  received  by 
EBPLife,  its  Affiliates,  and  by  ffie 
predecessors  of  such  Affiliates  for  the 
provision  of  services  to  the  Employers 
and  their  Plans  and  in  connection  with 
the  purchase  of  insurance  contracts  was 
not  in  excess  of  “reasonable 
compensation’’  within  the  meaning  of 
sections  408(b)(2)  and  408(c)(2)  of  the 
Act; 

(d)  Neither  EBPLife,  its  agents,  its 
Affiliates,  nor  the  predecessors  of  such 
Affiliates  have  served  as  trustees  (other 
than  as  non-discretionary  trustees  who 
do  not  render  investment  advice  with 
respect  to  any  of  the  assets  of  such 
Plans),  plan  administrators,  fiduciaries 
with  discretionary  authority  over  the 
assets  of  any  of  the  Plans,  or  Employers 
any  of  whose  employees  are  covered  by 
any  of  the  Plans; 

(e)  Neither  EBPLife,  its  AffiUates,  nor 
the  predecessors  of  such  Affiliates  have 
acted  in  connection  with  the  decision 
by  the  Employer  to  purchase  Stop-Loss 
Policies  reinsured  by  EBPLife; 

(f)  Plan  Fiduciaries  who  are 
independent  of  EBPLife  and  its 
Affiliates,  and  independent  of  the 
predecessors  of  such  Affiliates;  who  are 
sufficiently  knowledgeable  with  respect 
to  administration,  benefits,  funding,  and 
any  matters  related,  thereto  concerning 
such  Plans;  and  who  are  capable  of 
making  an  informed  and  independent 
decision,  have  been  responsible  for 
deciding  to  purchase  or  renew  the  Stop- 
Loss  Policies  reinsured  by  EBPLife  and 
for  executing  the  Administration 
Agreement  with  Affiliates  of  EBPLife  or 
have  been  responsible  for  executing 
Administration  Agreements  with 
predecessors  of  such  Affiliates  to 
provide  services  to  such  Plans; 

(g)  Plan  Fiduciaries  have  received  full 
and  detailed  written  disclosures, 
including  but  not  limited  to  a  copy  of 
the  Administration  Agreement  which 
among  other  things  disclosed  whether 
EBPLife  reinsured  risk  imder  a  Stop- 
Loss  Policy  issued  to  the  Employer  or  a 
Plan  and  described  all  of  the  services 
provided  by  Affiliates  of  EBPLife,  or  by 
the  predecessors  of  such  Affifiates  to 
such  Plan  or  such  Employer,  prior  to  the 
decision  which  caused  Affiliates  of 
EBPLife  or  the  predecessors  of  such 
Affiliates  to  provide  services  to  the  Plan 
or  the  Employer  where  the  Employer 


also  purchased  or  renewed  a  Stop-Loss 
Policy  reinsured  by  EBPLife; 

(h)  Plan  Fiduciaries  acknowledged  in 
writing  receipt  of  disclosures  with 
respect  to  the  transactions  described 
herein,  and  acknowledged  that  the 
decision  to  engage  in  such  transaction 
was  a  decision  made  in  a  fiduciary 
capacity,  and,  as  of  the  effective  date  of 
this  exemption,  approved  the  subject 
transaction; 

(i)  The  Plans  paid  no  commissions 
with  respect  to  the  reinsurance  by 
EBPLife  of  the  Stop-Loss  Policies. 

(j)  The  Plan  Fiduciaries  did  not 
receive,  directly  or  indirectly  (i.e. 
through  any  Affiliates),  any 
compensation  or  other  consideration  for 
his  or  her  own  personal  account  fi'om 
EBPLife,  any  of  its  Affiliates,  any 
predecessor  of  such  Affiliates,  or  other 
party  dealing  with  any  of  the  Plans  in 
connection  with  a  transaction  described 
in  this  exenmtion. 

(k)  EBPLife  and  its  Affiliates,  and  any 
predecessors  of  such  Affiliates  followed 
standard  claims  processing  practices 
regarding  any  claims  submitted  with 
respect  to  benefits  imder  any  of  the 
Plans  covered  by  any  of  the  Stop-Loss 
Policies  reinsured  by  EBPLife; 

(l)  The  Employer  had  final  authority 
regarding  the  payment  or  nonpayment 
of  any  and  all  claims  submitted  with 
respect  to  benefits  imder  any  of  the 
Plans  covered  by  the  Stop-Loss  Policies 
reinsured  by  EBPLife; 

(m)  EBPLife  and  its  Affiliates  have 
made  and  will  make  available,  or  the 
predecessors  of  such  Affiliates  have 
made  available  upon  request  by  the 
Employers  of  each  of  the  Plans  at  no 
additional  charge  certain  information  to 
Employers; 

(n)  Regarding  its  operations  and 
reserves,  EBPLife  has  complied  with  all 
applicable  requirements  of  law  and 
insurance  regulations  of  the  State  of 
Oklahoma,  where  it  is  domiciled  and 
licensed  to  do  business; 

(o)  EBPLife  has  been  subject  to  a 
financial  audit  by  the  Department  of 
Insuremce  of  the  State  of  Oklahoma, 
where  it  is  domiciled  and  licensed  to  do 
business  no  less  frequently  than  once 
every  three  years; 

(p)  'The  issuing  Carriers  of  the  Stop- 
Loss  Policies  are  fully  liable  for  all 
claims  covered  by  the  Stop-Loss  Policies 
in  excess  of  the  applicable  stop-loss 
limits  under  such  Stop-Loss  Policies; 

(q)  Where  the  Stop-Loss  Policies  are 
reinsured  by  EBPLife,  EBPLife,  as 
reinsurer,  is  fully  liable  for  the 
payments  of  claims  under  such  Stop- 
Loss  Policies;  and 

(r)  Consultants  who  were  unrelated  to 
EBPLife,  its  Affiliates,  or  to  the 
predecessors  of  such  Affiliate,  solicited 


bids  for  administrative  services  and/or 
Stop-Loss  Policies  on  behalf  of 
Employers  and  served  as  brokers  or 
agents  to  Employers  with  respect  to  the 
purchase  by  Employers  of  Stop-Loss 
Policies  reinsured  by  EBPLife;  - 

(s)  As  of  December  12, 1996,  EBPLife, 
its  Affiliates,  and  the  predecessors  and 
successors  of  such  Affiliates  have  not 
and  will  not  offer  Stop-Loss  Policies 
reinsured  by  EBPLife  in  any  instance 
where  EBPLife  or  its  Affiliates  deal 
directly  with  Employers,  rather  than 
with  Consultants  representing  such 
Employers,  in  providing  services  to 
sudi  Employers  or  their  Plans; 

(t)  EBPLife,  its  Affiliates  have  retained 
or  shall  retain,  or  cause  to  be  retained, 
or  the  predecessors  of  such  Affiliates 
have  retained  or  caused  to  be  retained 
for  a  period  of  six  (6)  years  from  the  date 
of  any  transaction  the  records  necessary 
to  enable  certain  parties  to  determine 
whether  the  conditions  of  this 
exemption  have  been  met. 

Notice  to  Interested  Persons 

Those  persons  who  may  be  interested 
in  the  pendency  of  the  requested 
exemption  include  the  Employers  who 
sponsor  the  Plans  and  the  Plan 
fiduciaries  of  such  Plems  for  which  First 
Health  and/or  EBPHealth  provided  non- 
discretionary  administrative  services.  It 
is  possible  that  any  or  all  such 
Employers  also  choose  to  purchase 
Stop-Loss  Policies  reinsur^  by  EBPLife. 
For  this  reason,  the  Department  has 
determined  that  the  only  practical  form 
of  providing  notice  to  interested  persons 
is  ffie  distribution  by  the  applicant  by 
first  class  mail  of  a  copy  of  the  notice 
of  pendency  of  this  proposed  exemption 
(the  notice)  within  fifteen  (15)  days  of 
the  date  of  the  publication  of  such 
Notice  in  the  Federal  Register  to  the 
Employers  who  sponsor  of  any  of  the 
Plans  for  which  First  Health  and/or 
EBPHealth  have  provided  services  as  of 
the  effective  date  of  this  proposed 
exemption.  Such  distribution  to 
interested  persons  shall  include  a  copy 
of  the  Notice,  as  published  in  the 
Federal  Register,  plus  a  copy  of  the 
supplemental  statement,  as  required, 
pursuant  to  29  CFR  2570.43(b)(2),  which 
shall  inform  such  interested  persons  of 
their  right  to  comment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angelena  C.  Le  Blanc  of  the  Depeulment, 
telephone  (202)  ^19-8883  (This  is  not  a 
toll-free  number.) 
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Smart  Chevrolet  Co.  Employees’  Profit 
Sharing  Retirement  Plan  (the  Plan) 
Located  in  Pine  Bluff,  Arkansas 

(Application  No.  D-10445] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a),  406(b)(1)  and 
406(b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  sections 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to:  (1)  The  proposed 
secured  loans  (the  Loans)  by  the  Plan  to 
Motors  Finance  Company  (Motors),  a 
party  in  interest  with  respect  to  the 
Plan,  and  (2)  the  guaranty  of  such  Loans 
(the  Guaranty)  by  the  individual 
partners  of  Motors;  provided  that  the 
following  conditions  are  met:  (a)  The 
terms  and  conditions  of  the  Loans  are  at 
least  as  favorable  as  those  which  the 
Plan  could  have  received  in  similar 
transactions  with  an  unrelated  third 
party;  (b)  an  independent  fiduciary 
negotiates,  reviews,  approves,  and 
monitors  the  Loans  and  the  Guaranty 
under  the  terms  and  conditions,  as  set 
forth  in  paragraph  #6  below;  and  (c)  the 
balance  of  all  Loans  will  at  no  time 
exceed  15%  of  the  assets  of  the  Plan.® 

Temporary  Nature  of  Exemption 

The  proposed  exemption  is  temporary 
and,  if  granted,  will  expire  five  (5)  years 
after  the  date  of  the  grant.  However,  the 
exemption  will  extend  until  the 
maturity  of  any  of  the  90  day  Loans 
made  within  the  5  year  period. 

Sununary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
profit  sharing  plan  which,  as  of 
December  31, 1995,  had  assets  totaling 
$3,385,217.  As  of  the  same  date,  the 
Plan  had  forty-five  (45)  participants. 
Richard  L.  Smart  (N^.  Smart),  S.  Ray 
West,  Jr.  (Mr.  West),  Lee  Smart  (Lee)  and 
Roger  Smart  (Roger)  are  participants  in 
and  are  the  Advisory  Committee  of  the 
Plan.  Smart  Chevrolet  Company  (the 
Employer)  is  the  sponsor  of  the  Plan. 
The  Employer  sells  new  and  used 
automobiles  in  the  Pine  Bluff,  Arkansas 
area.  As  of  December  31, 1995,  the 
Employer  had  a  net  worth  of  $2,883,009. 

B  For  purposes  of  this  proposed  exemption 
references  to  specific  provisions  of  Title  I  of  the 
Act,  unless  otherwise  specified,  refer  also  to  the 
corresponding  provisions  of  the  Code. 


Mr.  Smart  is  the  president  of  and  a 
shareholder  in  the  Employer. 

2.  Motors  is  engaged  in  financing  the 
purcha.se  of  new  and  used  automobiles 
sold  by  the  Employer  to  its  customers. 
The  net  worth  of  Motors,  as  of  December 
31, 1995,  was  $300,000.  Certain  of  the 
principal  owners  of  the  Employer  are 
also  partners  in  Motors.  Mr.  Smart  is  a 
five  percent  (5%)  managing  partner  in 
Motors.  Meredith  S.  Maxwell,  Felix 
Smart,  Lee,  Roger  and  Mr.  West  each 
own  a  fifteen  percent  (15%)  partnership 
interest  in  Motors.  The  collective  net 
worth  of  the  partners  of  Motors,  as  of 
December  31, 1995,  was  $8,500,000.  The 
net  worth  of  the  partners  of  Motors 
includes  their  respective  interests  in 
Motors,  in  the  Employer,  and  in  certain 
note^ayable  to  its  partners  by  Motors. 

3.  Tne  current  trustee  of  the  Plan  is 
Boatmen’s  Trust  Company  of  Arkansas 
(Boatmen’s  Trust),  the  successor  in 
interest  to  Worthen  Trust  Co.,  Inc.,  the 
trustee  at  the  time  PTE  92—43  (see  rep. 

4,  below)  was  granted.  Boatmen’s 
National  Bank  of  Pine  Bluff  (BNBPB),  a 
sister  corporation  to  Boatmen’s  Trust, 
participates  in  a  line  of  credit  to  supply 
the  Employer  and  Motors  with  operating 
funds  of  firom  $100,000  to  $200,000 
daily.  Mr.  Smart  is  on  the  Advisory 
Board  of  BNBPB  and  is  a  shareholder  in 
Boatmen’s  Bancshares,  Inc.,  the  parent 
of  Boatmen’s  Trust  and  of  BNBPB. 

4.  On  July  8, 1985,  (50  FR  27863),  the 
Department  granted  an  exemption  (PTE 
85-121)  which  permitted  for  a  period  of 
seven  (7)  years  beginning  July  8, 1985, 
cert£un  Loans  to  Motors  by  two 
employee  benefit  plans  (the  Plans)  then 
sponsored  by  the  Employer,  emd  to  the 
guaranty  of  such  Loans  by  the  Employer 
and  the  individual  partners  of  Motors. 
Subsequent  to  the  grant  of  PTE  85-121, 
the  Smart  Chevrolet  Employees 
Retirement  Plan,  one  of  the  Plans  which 
participated  in  the  exemption  for  PTE 
85-121,  was  merged  into  the  Plan.^°  On 
June  17, 1992,  (57  FR  27073),  the 
Department  granted  an  exemption  (PTE 
92—43)  which  permitted,  for  a  period  of 
five  (5)  years,  certain  Loans  by  the  Plan 
to  Motors. 

It  is  represented  that  under  the  two 
prior  exemptions  Motors  has  made  all 
payments  on  the  Loans  in  a  timely 
manner  and  has  never  defaulted  on  any 
of  the  Loans  made  by  the  Plans.  As  a 
result  of  such  Loans  made  pursuant  to 
PTE  92—43,  the  Plan  received  an  interest 
rate  of  between  5.50%  to  7.25%, 
depending  on  the  federal  discoimt  rate 
in  efiect  at  the  time  such  Loans  were 

*°All  references  in  this  Summary  of  Fact  and 
Representations  to  the  Plan  will,  if  applicable, 
include  both  Plans  prior  to  the  merger  unless  the 
context  clearly  dictates  otherwise. 


executed.  Further,  though  the  principal 
balance  of  these  Loans  has  varied  fix)m 
time  to  time,  the  terms  and  conditions 
of  each  of  the  Loans  complied  with  the 
requirements  set  forth  in  the 
exemptions.  The  aggregate  fair  market 
value  of  these  Loans  by  the  Plan  to 
Motors,  as  of  the  most  recent  annual 
report,  was  $818,449  which  represented 
24.18%  of  the  fair  market  value  of  the 
total  assets  of  the  Plan.  The  applicant, 
herein,  is  requesting  another  exemption 
which  will  permit  the  continuation  of 
such  Loans  f&r  a  period  of  five  (5)  years 
beginning  on  the  date  of  the  grant  of  this 
proposed  exemption.  However,  PTE  85- 
121  and  PTE  92—43  permitted  the  Plan 
to  invest  up  to  25%  of  its  assets  in  these 
Loans.  The  applicant  has  represented 
that  with  respect  to  Loans  made 
pursuant  to  the  exemption  proposed 
herein,  the  Loans  will  not  exc^  15% 
of  aggregate  Plim  assets. 

5. ^ss  P.  Walt  (Mr.  Walt)  has  agreed 
to  serve  as  the  independent  fiduciary. 
Mr.  Walt,  who  is  a  banker,  represents 
that  he  is  independent  in  that  none  of 
the  partners  of  Motors,  or  the 
stockholders,  officers,  or  directors  of  the 
Employer  are  officers  or  directors  of  the 
bank  where  Mr.  Walt  is  employed.  In 
addition,  Mr.  Walt  represents  ffiat  none 
of  these  persons  are  stockholders  of  the 
bank  that  employs  Mr.  Walt,  except 
Felix  Smart,  who  owns  35  of  the  7,500 
outstanding  shares,  which  represent  a 
.47%  ownership  percentage  of  the  bank. 
It  is  represented  that  the  partners  of 
Motors,  the  Employer  and  its  officers, 
directors,  and  shareholders  do  not  have 
any  loans  or  accounts  outstanding  at  the 
bank  which  employs  Mr.  Walt.  Further, 
the  bank  which  employs  Mr.  Walt 
represents  that  it  does  not  participate  in 
the  line  of  credit  extended  to  Motors  by 
BNBPB. 

Mr.  Walt  represents  that  he  is 
qualified  to  act  on  behalf  of  the  Plan  in 
that  he,  as  a  bank  officer,  has  been 
involved  for  many  years  in  making 
automobile  installment  loans  and 
evaluating  credit  and  collateral 
considerations  related  to  such  loans.  Mr. 
Walt  also  represents  that  he  is 
knowledgeable  in  selecting  appropriate 
rates  of  retiun  on  short  term 
investments  and  will  be  continuously 
aware  of  the  fluctuations  in  short  term 
interest  rates  and  the  alternative  low 
risk  short  term  investments  that  would 
be  available  to  the  Plan. 

6.  Mr.  Walt  will  accept  fiduciary 
responsibility  with  respect  to  the 
proposed  transactions.  In  this  regard, 
Mr.  Walt  will  be  responsible  for 
determining  whether  it  is  advisable  for 
the  Plan  to  enter  into  the  Loans  and  the 
Guaranty  which  are  the  subject  of  this 
proposed  exemption  and  to  continue  to 
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participate  in  such  transactions,  taking 
into  account  the  rate  of  return  of  such 
investment  and  the  liquidity  and 
diversification  of  the  Plan. 

It  is  represented  that  Mr.  Walt  will 
approve  Loans  in  an  amount  not  to 
exceed  fifteen  percent  (15%)  of  the 
assets  of  the  Plan,  provided  that  all  of 
the  terms  and  conditions  described 
herein  are  met.'^  All  Loans  will  have  a 
maturity  of  rilnety  (90)  days  and  will 
bear  interest  at  a  rate  which  is  two 
percentage  points  above  the  federal 
discount  rate.  Mr  Walt  represents  that 
such  interest  rate  reflects  the  prevailing 
fair  market  interest  rate  on  comparable 
investments.  Mr.  Wall  represents  that  he 
will  receive  copies  of  all  the  promissory 
notes  evidencing  the  Loans  in  order  to 
insure  that  the  interest  rate  is  two 
percent  (2%)  above  the  federal  discoimt 
rate.  If  at  any  time  a  rate  of  two 
percentage  points  above  the  federal 
■  discount  rate  is  not  reflective  of  the 
prevailing  fair  market  rate  of  return  on 
a  comparable  ninety  (90)  day 
investments,  Mr.  Walt  indicates  that  the 
Loans  should  be  liquidated  at  the  next 
maturity  date,  or  the  yield  on  such 
Loans  be  increased  to  the  then 
prevailing  fair  market  rate. 

The  Loans  will  be  secured  by  all  of 
the  installment  sale  contracts  (the 
Contracts)  of  Motors.  As  of  December 
31, 1995,  Motors  had  833  outstanding 
Contracts  totaling  $5,597,582,  with  an 
average  balance  of  $6,720  per  Contract. 
Mr.  Walt  has  represented  that  he  will 
examine  the  security  agreement  and 
finemcing  statements  with  regard  to  the 
Contracts  and  will  ascertain  that  the 
Plan’s  security  interest  in  all  of  the 
Contracts  is  properly  executed,  and  that 
such  security  interest  is  perfected  by 
properly  filed  financing  statements  in 
conformity  with  the  Uniform 
Commercial  Code,  as  adopted  in 
Arkansas.  It  is  represented  that  Mr. 

Walt,  through  a  combination  of  monthly 
reports  from  Boatmen’s  and  monthly 
Certification  of  Compliance  Statements 
signed  by  Mr.  Smart,  will  insure  that  at 
all  times  the  aggregate  face  value  of  the 
Contracts  equals  at  least  200%  of  the 
total  outstanding  balance  of  the  Loans. 

It  is  further  represented  that  if  at  the  end 
of  any  month  the  report  from  Boatmen’s 
indicates  that  the  aggregate  face  value  of 
the  Contracts  does  not  equal  at  least 
200%  of  the  total  outstanding  balance  of 
the  Loans,  Mr.  Walt  will  direct  Motors 
to  pay  the  Plan  an  amount  sufficient  to 


As  noted  above  in  rep.  4,  PTE's  85-121  and  92- 
43  permitted  the  Plan  to  invest  up  to  25%  of  its 
assets  in  these  Loans.  The  applicant  has  represented 
that  no  more  than  15%  of  the  Plan’s  assets  will  be 
invested  in  the  Loans  under  the  exemption 
proposed  herein. 


bring  the  Loans  into  compliance  with 
the  200%  collateral  requirement. 

Mr.  Walt,  on  behalf  of  the  Plan,  has 
accepted  the  commitment  of  the 
Employer  and  Motors  that  the  Contracts 
ivill  conform  to  the  following  losm 
policy  guidelines:  (a)  A  complete  credit 
history  will  be  performed  for  each 
customer;  (b)  a  customer’s  credit  history 
will  be  analyzed  together  with  the 
customer’s  equity  and  the  terms  of  the 
Loan;  (c)  depentfing  on  the  use  of  the 
vehicle,  a  customer  equity  of  from  10% 
to  30%  will  be  required;  (d)  with  an 
extension  of  six  months  available  in 
circumstances  of  minimal  vehicle  use, 
the  maximum  term  of  any  of  the 
Contracts  will  be  60  months  on  new  and 
current  year  used  vehicles,  54  months, 

42  mon^s,  36  months,  and  24  months, 
respectively,  on  one,  two,  three,  four, 
and  five  year  old  vehicles;  (e)  prior  to 
closing  on  any  Contracts,  a  written 
certificate  of  insurance  from  an 
insurance  agent  will  be  required 
showing  that  the  automobile  is  covered 
for  physical  damage  with  no  more  than 
a  $250  deductible;  (f)  such  insurance 
coverage  includes  fire,  theft,  and  other 
perils  and  shows  Motors  as  loss  payee; 
emd  (g)  Motors  will  employ  a  full  time 
collector  and  strict  management 
supervision  will  be  maintained  daily 
over  collections. 

Motors  has  represented  that,  if  at  any 
time,  it  changes  the  above-described 
loan  policy  guidelines  it  will  notify  Mr. 
Walt.  Therefore,  it  is  the  responsibility 
of  Mr.  Walt  to  determine  whether  such 
changes  materially  affect  the  value  of 
the  Contracts.  Mr.  Walt  represents  that 
if  the  value  of  the  Contracts  is  materially 
affected,  such  Contracts  will  be 
excluded  fi-om  the  collateral  which 
secures  the  Loans  by  the  Plan  to  Motors. 

The  Loans  will  also  be  secured  by  the 
Guaranty  of  the  partners  of  Motors.  In 
this  regard,  the  partners  of  Motors  have 
executed  a  blanket  Guaranty  in  order  to 
satisfy  the  requirements  of  PTE  92—43. 
Mr.  Walt  is  responsible  for  ascertaining 
that  any  Loans  entered  by  the  Plan 
pursuant  to  this  proposed  exemption  are 
also  covered  by  this  blanket  Guaranty 
or,  if  necessary,  a  new  Guaranty  will  be 
executed.  In  addition,  it  is  represented 
that  all  of  the  partners  in  Motors  are 
jointly  and  severally  liable  for  the  debts 
of  the  partnership,  specifically 
including  the  Loans. 

It  is  represented  that  from  time  to 
time  in  order  to  secure  its  line  of  credit 
to  Motors,  Boatmen’s  may  take  a 
security  interest  in  the  Contracts. 
However,  it  is  represented  that  such 
security  interest  will  at  all  times  be 
subordinated  to  200%  of  the 
indebtedness  of  Motors  to  the  Plan. 
Further,  it  is  represented  that  other 


notes  payable  from  Motors  to  its 
partners  will  be  subordinated  to  the 
Loans.  As  of  December  31, 1995,  a  total 
amoimt  of  $3,536,123  was  due  to  the 
partners  of  Motors  tmder  the  terms  of 
the  notes,  but  such  amount  was 
subordinated,  to  the  indebtedness  of 
Motors  to  the  Plans  incurred  under  PTE 
92-43. 

In  addition,  it  is  represented  that  all 
of  the  Contracts  provide  Motors  with 
recourse  against  the  Employer  for  the 
amount  of  any  defaulted  Contracts.  In 
this  regard,  should  there  be  defaults  on 
any  of  the  Contracts,  it  is  represented 
that  the  Employer  will  repurchase  such 
Contracts  from  Motors  after  giving  legal 
notice  to  the  customer  under  Arkansas 
law.  Once  the  Employer  repurchases 
any  defaulted  Contracts,  the  Employer, 
not  Motors,  will  repossess  the  vehicles. 
The  Employer  has  informed  the 
Department  that  for  1995  and  1996,  the 
average  number  of  Contracts  equaled 
818.  Of  these  Contracts  forty  (40) 
vehicles  were  repossessed  in  1995  and 
twenty  (20)  vehicles  were  repossessed 
in  1996.  The  Employer  maintains  that 
defaults  and  repossessions  constitute  a 
very  small  percentage  of  the  total 
number  of  Contracts  outstanding  at  any 
time. 

In  addition  to  the  responsibilities 
outlined  above,  Mr.  Walt  is  responsible 
for  monitoring  Motors’  compliance  with 
the  terms  of  the  Loans  and  the  Guaranty. 
In  this  regard,  Mr.  Walt  has  reviewed 
certain  monthly  reports  (the  Monthly 
Reports)  which  have  been  furnished  to 
Joe  D.  Ratliff,  second  successor 
independent  fiduciary;  Pine  Blufi 
National  Bank,  first  successor 
independent  fiduciary;  and  the  First 
National  Bank  of  Altheimer,  the 
independent  fiduciary  imder  PTE  85- 
121.  Mr.  Walt  represents  that  such 
Monthly  Reports  are  appropriate  for  the 
purposes  of  monitoring  the  proposed 
transactions.  If  this  proposed  exemption 
is  granted,  it  is  represented  that  similar 
Monthly  Reports  will  be  provided  to  Mr. 
Walt  and  will  be  reviewed  monthly  by 
Mr.  Walt,  or  more  frequently,  as 
Walt  determines  is  necessary. 

In  addition,  Mr.  Walt  is  responsible 
for  receiving  and  reviewing  the  monthly 
financial  statements  for  Motors  and  for 
the  Employer  and  annual  financial 
statements  of  the  partners  of  Motors.  Mr. 
Walt  represents  that  this  information 
will  assist  him  in  monitoring  the  credit 
worthiness  of  the  Employer  and  Motors. 
If  there  are  any  material  decreases  in  the 
net  worth  of  any  of  the  parties  involved, 
it  is  represented  that  Mr.  Walt  will 
liquidate  the  Loans  at  the  next  maturity 
date.  In  this  regard,  Mr.  Walt  represents 
that  he  places  the  most  significance  on 
the  ability  of  the  Employer  to 
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repurchase  any  of  the  Contracts  that  are 
in  default  and  considers  the  net  worth 
of  the  partners  of  Motors  to  be  a 
secondary  source  of  protection  for  the 
Plan.  Mr.  Walt  further  represents  that  if, 
in  reviewing  the  monthly  financial 
statements  of  the  Employer,  he 
determines  that  a  decrease  in  the  net 
worth  of  the  Employer  has  impaired  the 
Employer’s  ability  to  repmxihase  any  of 
the  Contracts,  he  will  carefully  review 
the  aggregate  net  worth  of  the  partners 
of  Motors.  After  such  review,  if  he 
determines,  based  on  his  banking 
experience,  judgment,  and  other  factors, 
that  the  Plan  is  not  properly  protected, 
Mr.  Walt  will  instruct  Boatmen’s  to 
liquidate  the  Loans  at  the  next  maturity 
date.  In  the  event  of  a  default  by  Motors 
on  the  Loans,  Mr.  Walt  will  be 
responsible  for  taking  all  necessary 
steps  to  protect  the  Plan  and  for 
enforcing  all  of  the  rights  of  the  Plan, 
including  pursuing  the  partners  of 
Motors  under  the  terms  of  the  Guaranty. 

In  the  opinion  of  Mr.  Walt,  the  terms 
and  conditions  of  the  Loans  and 
Guaranty  are  based  on  arm’s  length 
considerations.  After  reviewing  the 
proposed  transactions,  Mr.  Walt 
represents  that  he  would  make  the 
Loans  under  the  same  terms  to  Motors. 

In  conclusion,  Mr.  Walt  has  determined 
that  the  proposed  transactions  are  in  the 
best  interest  of  the  Plan  and  its 
participants  and  beneficiaries  for  the 
following  reasons:  (a)  The  Loans  by  the 
Plan  to  Motors  are  well  collateralized; 

(b)  the  risk  of  loss  to  the  Plan  is  almost 
non-existent;  (c)  the  ninety  (90)  day 
maturity  of  the  Loans  will  enable  the 
Plan  to  shift  its  investments  from  the 
Loans  in  a  short  period  of  time,  if 
necessary  to  provide  liquidity  to  the 
Plan;  (d)  the  yield  to  the  Plan  is 
approximately  227  basis  points  greater 
than  that  of  a  ninety  (90)  day  ba^ 
certificate  of  deposit;  (e)  the  rate  of 
return,  which  will  at  all  times  be  two 
percentage  points  above  the  federal 
discount  rate,  prevents  the  Plan  from 
becoming  locked  into  a  below  market 
interest  rate  and  insures  a  favorable  rate 
on  a  continuing  basis;  and  (f) 
administration  of  the  proposed 
transactions  should  generate  less 
expense  than  that  of  other  investments. 

7.  The  applicant  maintains  that  the 
wide  diversity  of  customers  executing 
the  Contracts  significantly  spreads  the 
risk  to  the  Plan.  Further,  the  Employer 
will  bear  all  costs  of  filing  the 
application  for  exemption,  providing 
notice  to  interested  persons,  and  paying 
for  the  services  rendered  by  Mr.  Walt,  as 
independent  fiduciary,  to  the  Plan.  In 
addition,  it  is  represented  that 
throughout  the  five  (5)  year  duration  of 
this  proposed  exemption,  the  Plan  will 


not  pay  any  fees,  expenses,  or 
commissions  in  coimection  with  the 
proposed  transactions. 

8.  In  summary,  the  applicant 
represents  that  the  Loans  will  satisfy  the 
criteria  of  section  408(a)  of  the  Act  as 
follows:  (a)  Mr.  Walt,  the  Independent 
fiduciary  of  the  Plan,  has  agreed  to 
review,  approve,  and  monitor  the  terms 
of  the  Loans  and  the  Guaranty;  (b)  Mr. 
Walt  has  represented  that  the  Loans  will 
be  in  the  best  interest  of  the  participants 
and  beneficiaries  of  the  Plan;  (c)  the 
Loans  will  be  short  term  loans  limited 
to  no  more  than  15%  of  the  assets  of  the 
Plan;  Id)  the  Loans  will  be  collateralized 
by  a  perfected  security  interest  in  the 
Contracts;  (f)  the  face  amoimt  of  the 
Contracts  will  at  all  times  exceed  200% 
of  the  total  amount  of  the  Loans;  (g)  the 
Loans  are  guaranteed  by  the  partners  of 
Motors;  (h)  the  terms  of  the  Contracts 
provide  Motors  with  recourse  to  the 
Employer  in  the  event  of  a  default  on 
any  of  the  Contracts;  and  (i)  the  Plan 
will  receive  a  return  on  the  Loans  of  at 
least  two  percentage  points  above  the 
federal  discoimt  rate  which  is 
represented  to  be  the  prevailing  fair 
market  rate  of  return  on  comparable 
investments. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll  free  nmnber.) 

Ronald  L.  Chez  (Mr.  Chez)  IRA  and 
Lawrence  G.  Kuntz  (Mr.  Kuntz)  IRA 
(Collectively;  the  IRAs)  Located  in 
Chicago,  Illinois  and  Wilmington, 
Delaware,  Respectively 

[Application  Nos.  D-10359  and  0-10360) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  C.F.R.  Part 
2570,  Subpart  B  (55  FR  32836,  32847, 
August  10, 1990.)  If  the  exemption  is 
granted,  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
though  (E)  of  the  Code,  shall  not  apply 
to:  (a)  the  proposed  sale  by  the  IRAs  of 
certain  closely  held  stock  (the  Stock)  to 
Happy  Valley  Corporation  (the 
Corporation),  the  issuer  of  the  Stock  and 
an  unrelated  third  party  with  respect  to 
the  IRAs;  and  (b)  the  subsequent 
repurchase  of  the  Stock  from  the 
Corporation  by 

Mr.  Chez  and  Mr.  Kuntz,  fiduciaries 
and  disqualified  persons  with  respect  to 
the  IRAs;  provided  that  the  following 
conditions  are  met: 


1.  The  sale  and  the  repurchase  of  the 
Stock  will  be  one-time  transactions  for 
cash; 

2.  The  transactions  described  in  (1) 
above  will  take  place  on  the  same 
business  day; 

3.  Mr.  Chez  and  Mr.  Kuntz,  in  their 
individual  capacity,  will  piurchase  the 
same  shares  of  the  Stock,  as  those  that 
were  sold  to  the  Corporation  by  the 
IRAs.  The  stock  transfer  records  of  the 
Corporation  will  evidence  that  this  is 
the  case;  and 

4.  The  amoimt  paid  to  the  IRAs  for  the 
Stock  will  be  the  fair  market  value  of  the 
Stock  determined  at  the  time  of  the  sale 
by  a  qualified  independent  appraiser. 

Mr.  Qiez  and  Mr.  Kuntz  will  purchase 
the  Stock  from  the  Corporation  for  the 
same  consideration  as  was  received  by 
the  IRAs  for  the  sale  of  the  Stock. 

Summary  of  Facts  and  Representations 

1.  'The  IRAs  are  self-directed 
individual  retirement  accounts.  The 
Trustee  for  the  IRAs  is  Delaware  Charter 
Guarantee  &  Trust  Company.  In 
December  1995,  Mr.  Kuntz  invested 
$12,500  of  his  IRA  assets  in  1250  shares 
of  the  Stock,  and  Mr.  Chez  invested 
$50,000  of  his  IRA  assets  in  5000  shares 
of  the  Stock.  The  investment  in  the 
Stock  represents  approximately  90%  of 
Mr.  Kuntz’s  IRA,  and  virtually  100%  of 
Mr.  Chez’s  IRA  is  invested  in  the 
Stock. ‘2  The  IRAs  hold  a  minority 
interest  in  the  Corporation,  whereby  Mr. 
Kuntz’s  IRA  holds  2.25%  of  the 
outstanding  shares  of  the  Stock,  and  Mr. 
Chez’s  IRA  holds  9%  of  the  outstanding 
shares.  The  Stock  is  closely  held. 

The  applicant  represents  that  Mr. 

Chez  and  Mr.  Kuntz  are  related  to  the 
Corporation  only  as  investors  through 
their  IRAs  and  do  not  have  any  other 
business  or  personal  relationship  with 
each  other.  Mr.  Kuntz  and  Mr.  C^ez 
leeumed  about  the  investment 
opportunity  through  business  contacts 
and  made  ^e  decision  to  invest  in  the 
Stock  because  they  anticipated  capital 
gain  appreciation. 

2.  The  issuer  of  the  Stock  is  the 
Corporation,  an  filinois  corporation  in 
the  restaurant  business.  The  Corporation 
was  incorporated  in  April  1995,  and  on 
May  19, 1995  it  elected  "S”  Corporation 
status  for  the  tax  year  ending  December 
31, 1995. 

Subsequently,  the  Corporation 
determined  to  raise  additional  capital 
and  on  May  20, 1995  prepared  an 
offering  memorandum  for  the  Stock  (the 
Memorandum).  The  Memorandum 
disclosed  that  the  Corporation  elected 


It  is  represented  that  Mr.  Chez  has  numerous 
IRAs,  and  the  investment  in  the  Stock  represents 
less  than  1%  of  the  aggregate  assets  of  these  IRAs. 
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subchapter  “S”  status  and  intended  to 
operate  as  such.  As  such,  the 
Corporation  had  only  one  class  of  stock 
and  the  offering  was  limited  to  no  more 
than  35  potential  shareholders.  Under 
Internal  Revenue  Service  (IRS)  rules, 
only  qualified  shareholders  may  hold 
shares  of  a  subchapter  “S”  corporation. 

3.  On  July  27, 1995,  the  Corporation 
accepted  a  subscription  agreement  fi’om 
Mr.  Chez.  The  subscription  agreement 
stated  that  Mr.  Chez  was  purchasing  the 
Stock  as  investment  for  his  IRA.  On 
December  4, 1995,  the  Corporation 
issued  the  Stock  in  Mr.  Chez’s  name. 
However,  on  December  20, 1995,  at  the 
request  of  Mr.  Chez,  the  Corporation 
issued  a  replacement  stock  certificate  to 
Mr.  Chez’s  IRA. 

On  August  1, 1995,  Mr.  Kuntz 
subscribed  for  Stock  shares  in  his  own 
name.  On  December  20, 1995,  at  the 
request  of  Mr.  Kuntz,  the  Corporation 
issued  a  replacement  stock  certificate  to 
Mr.  Kuntz’s  IRA. 

4.  However,  during  the  preparation  of 
the  Corporation’s  income  tax  return  for 
the  year  1995,  the  Corporation’s 
accoimtants  discovered  that  pursuant  to 
IRS  Revenue  Ruling  92-73,  the  IRAs  are 
not  permissible  shareholders  of  a 
subchapter  “S”  corporation  under 
section  1361  of  the  Internal  Revenue 
Code  (the  Code).'^  Therefore,  the 
issuance  of  the  Stock  to  the  IRAs 
terminated  the  Corporation’s  subchapter 
“S”  status  for  the  year.  The  applicant 
represents  that  the  Corporation  has 
received  relief  finm  the  IRS  imder 
section  1362(f)  of  the  Code.  However,  as 
a  condition  of  the  IRS  relief,  the  IRAs 
will  be  required  to  terminate  their 
ownership  of  the  Stock. 

5.  Therefore,  the  applicant  requests 
exemptive  relief  for  the  sale  of  the  Stock 
by  the  IRAs  back  to  the  Corporation,  the 
issuer  of  the  stock,  and  the  subsequent 
repurchase  of  the  Stock  by  Mr.  Chez  and 
Mr.  Kuntz,  in  their  individual  capacity. 
By  letter  dated  May  22, 1997,  the 
attorneys  for  the  Corporation  (the 
Attorneys)  represent  that  the  transaction 
must  be  structined  through  the 
Corporation.  The  Attorneys  believe  that 
the  redemption  and  resale  of  the  Stock 


•’In  this  regard.  Revenue  Ruling  92-73  also 
provides  that  if  a  shareholder  inadvertently  causes 
a  termination  of  an  “S”  corporation  by  transferring 
stock  to  a  trust  that  qualiHes  as  an  individual 
retirement  account  under  section  408(a)  of  the 
Code,  relief  may  be  requested  under  section  1362(f) 
of  the  Code  and  the  regulations  thereunder.  Section 
1362(f)  of  the  Code  provides  that  notwithstanding 
an  event  terminating  subchapter  “S"  status  of  a 
corporation,  if  the  IRS  determines  that  the 
termination  was  inadvertent  the  IRS  can  waive  the 
effect  of  the  terminating  event  for  any  period,  if  the 
corporation  timely  corrects  the  event,  and  if  the 
corporation  and  the  shareholders  agree  to-be  treated 
as  if  the  election  has  been  in  effect  for  such  a 
period. 


is  consistent  with  section  1362(f)(3)  of 
the  Code  which  requires  that  steps  be 
taken  so  that  the  Corporation  is  once 
more  a  small  business  corporation. 
Because  section  1361(b)(1)  of  the  Code 
which  defines  “small  business 
corporation”  does  not  permit  an  IRA  to 
be  a  shareholder  in  such  a  corporation, 
the  Attorneys  believe  that  removing 
non-permitted  shareholders  is  most 
effective  where  the  transaction  is 
completely  reversed.  Because  the  Stock 
was  originally  issued  to  the  IRAs  by  the 
Corporation,  the  Attorneys  propose  to 
reverse  the  transaction  through  the 
redemption  and  the  resale.  The 
Attorneys  also  represent  that  this  factual 
situation  was  exeunined  by  the  IRS 
when  it  issued  a  ruling  dated  April  11, 
1997,  granting  the  Corporation  relief 
under  section  1362(f)  of  the  Code. 

6.  The  applicant  submitted  an 
appraisal  dated  May  7, 1997,  regarding 
shares  of  the  Stock  (the  Appraisal).  'The 
Appraisal  was  prepared  by  Blackman 
Kallick  Bartelstein,  LLP  (BKB),  certified 
public  accoimtants,  who  are 
independent  of  the  parties  involved  in 
the  subject  transactions.  In  the 
Appreusal,  Michael  Dorman  of  BKB 
relied  primarily  on  the  net  book  value 
and  capitalized  earnings  approaches, 
and  determined  that  the  fair  market 
value  of  the  Stock  was  $7.20  per  share 
as  of  April  27. 1995,  and  $10.10  per 
share  as  of  March  23, 1997.  As  a  result, 
both  IRAs  will  realize  a  gain  for  the  time 
period  that  the  IRAs  held  the  Stock. 

Pursu«mt  to  the  terms  of  the 
exemption,  BKB  will  update  the 
Appraisal  at  the  time  the  transactions 
take  place  and  the  Stock  will  be  sold  at 
its  fair  market  value  as  of  the  date  of 
sale.  Mr.  Chez  and  Mr.  Kimtz  will 
piu'chase  the  Stock  ft’om  the  Corporation 
for  the  same  consideration  as  was 
received  by  the  IRAs  for  the  sale  of  the 
Stock. 

7.  In  summeiry,  the  applicant 
represents  that  the  transaction  satisfies 
the  statutory  criteria  of  section 
4975(c)(2)  of  the  Code  because: 

1.  'The  sale  and  the  repurchase  of  the 
Stock  will  be  one-time  transactions  for 
cash; 

2.  The  transactions  described  in  (1) 
above  will  take  place  on  the  same 
business  day; 

3.  Mr.  Chez  and  Mr.  Kuntz,  in  their 
individual  capacity,  will  purchase  the 
same  shares  of  the  Stock,  as  those  that 
were  sold  to  the  Corporation  by  the 
IRAs.  The  stock  transfer  records  of  the 
Corporation  will  evidence  that  this  is 
the  case;  and 

4.  The  amoimt  paid  to  the  IRAs  for  the 
Stock  will  be  the  fair  market  value  of  the 
Stock  determined  at  the  time  of  the  sale 
by  a  qualified  independent  appraiser. 


Mr.  Chez  and  Mr.  Kuntz  will  purchase 
the  Stock  firom  the  Corporation  for  the 
same  consideration  as  was  received  by 
the  IRAs  for  the  sale  of  the  Stock. 

Notice  to  Interested  Persons 

Because  Mr.  Kuntz  and  Mr.  Chez  are 
the  sole  participants  of  their  respective 
IRAs,  it  has  been  determined  that  there 
is  no  need  to  distribute  the  notice  of 
proposed  exemption  to  interested 
persons.  Comments  and  requests  for  a 
hearing  are  due  30  days  firom  the  date 
of  publication  of  this  notice  in  the 
Federal  Register. 

FOR  FURTHER  INFORiyiATION  CONTACT: 
Ekaterina  A.  Uzlyan  of  the  Department 
at  (202)  219-8883.  (This  is  not  a  toll-free 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  imder  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
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representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  IX],  this  3rd  day  of 
July  1996. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 

(FR  Doc.  97-18128  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  4510-2»-P 


NATIONAL  INSTITUTION  FOR 
UTERACY 

[CFDA.  No.  84.257B] 

Learning  Disabilities  Training  and 
Dissemination  Grants;  Notice  inviting 
Appiications  for  New  Awards  for  Fiscal 
Year  1997 

AGENCY:  National  Institute  for  Literacy 
(NIFL). 

ACTION:  Notice. 

PURPOSE:  The  purpose  of  the  Learning 
Disabilities  Training  and  Dissemination 
(LDTD)  grant  program  is  to  build  the 
capacity  of  adult  education  and  literacy 
service  delivery  systems  and  other 
human  resource  development  systems 
to  meet  the  educational  and  training 
needs  of  adults  with  learning 
disabilities. 

In  order  to  achieve  this  purpose, 

LDTD  grantees  will  collaborate  with  the 
National  Institute  for  Literacy’s  National 
Adult  Literacy  and  Learning  Disabilities 
(ALLD)  Center  (the  Center),  and  with 
each  other,  to  help  selected  systems  (1) 
adapt  existing  policies  and  programs  for 
training  and  service  delivery  to  better 
meet  the  needs  of  adults  with  learning 
disabilities,  and  (2)  use  the  Center’s 
Tool  Kit  for  Literacy  Providers  Serving 
Adults  with  Learning  Disabilities  (the 
Took  Kit)  as  a  primary  mechanism  for 
adapting  policies  and  programs  for 
training  and  service  delivery. 

The  NIFL’s  overarching  goal  for  LDTD 
grants  is  to  develop  and  implement,  in 
cooperation  with  the  Center, 
mechanisms  for  supporting  systemic 
change  in  the  provision  of  services  to 
adults  with  learning  disabilities.  In  the 
case  of  these  grants,  systemic  change 
will  involve  (1)  improving  teaching  and 
learning  processes  for  adults  with 
learning  disabilities,  (2)  supporting 
training  and  technical  assistance  in  the 
use  of  instructional  methods  and 
materials  that  have  shown  success  with 
adults,  and  (3)  working  with 
administrators  for  state,  regional,  and 


national  systems  to  achieve  the 
adoption  of  effective  policies  and 
programs  that  support  the  provision  of 
quality  educational  opportunities  for 
adults  with  learning  disabilities. 

LDTD  grantees  will  work 
collaboratively  with  the  Center  and  each 
other  as  part  of  a  national  strategy  that 
leads  to  widespread  awareness  and  use 
of  the  Center’s  resources,  and  that  offers 
an  in-depth,  long  term  approach  to 
improving  education  and  training 
service  delivery  for  adults  with  learning 
disabilities. 

Deadline  for  Transmittal  of 
Applications:  Applications  must  be 
mailed  on  or  before  August  29, 1997.  If 
hand-delivered,  the  application  must  be 
received  at  the  address  specified  in  this 
notice  by  5:00  p.m.  on  the  deadline 
date. 

Eligible  Applicants:  Public  and 
private  non-profit  agencies,  institutions, 
and  organizations  that  administer  or 
support  state,  regional,  or  national  adult 
education  and  literacy  service  delivery 
systems  or  related  human  resoiuue 
service  delivery  systems,  and  consortia 
of  such  agencies,  institutions,  and 
organizations. 

Available  Funds:  Apporximately 
$250,000  for  the  first  year. 

Estimated  Average  Size  of  Awards: 
Approximately  $75,000  per  grant  for  the 
first  year.  Funding  for  subsequent  years 
is  likely  to  increase,  with  annual  grants 
unlikely  to  exceed  $150,000,  subject  to 
availability  of  funds  and  the  approval  of 
continuation. 

Estimated  Number  of  Awards:  2-4 
awards  in  the  form  of  cooperative 
agreements.  At  least  one  award  will  be 
made  to  one  of  each  of  the  following:  (1) 
A  public,  state-based  agency  that 
administers  programs  for  literacy  or 
other  human  services,  or  a  consortium 
headed  by  such  an  agency;  and  (2)  a 
national  private  non-profit  volunteer 
organization  that  administers  or 
supports  literacy  or  other  human 
services,  or  a  consortium  headed  by 
such  an  organization. 

Project  Period:  Three  years, 
contingent  on  satisfactory  performance 
during  each  year,  with  the  possibility  of 
renewal  for  subsequent  years. 

Note:  T’ne  National  Institute  for  Literacy  is 
not  bound  by  any  estimates  in  this  notice. 

Applicable  Regulations:  For  purposes 
of  administering  these  grants,  the 
National  Institute  for  Literacy  has 
adopted  the  following  regulations 
included  in  the  Education  Department 
General  Administrative  Regulations 
(EDGAR):  34  CFR  part  74;  34  CFR  75.50; 
75.51;  75.102;  75.104;  75.112-192; 
75.200  (b)(2),  (b)(4);  75.201;  75.215-222; 


75.234-236;  75.251-253;  75.500; 
75.620-621;  34  CFR  Parts  77,  80,  82,  85. 

The  selection  criteria  used  for  this 
competition  are  set  out  in  this  Notice. 
While  the  criteria  are  based,  in  part,  on 
those  used  generally  by  the  U.S. 
Department  of  Education,  they  have 
been  adapted  by  the  NIFL  to  meet  the 
needs  of  this  program.  While  the  NIFL 
is  associated  with  the  Departments  of 
Education,  Labor,  and  Health  and 
Human  Services,  the  policies  and 
procedures  regarding  rulemaking  and 
administration  of  grants  are  not  adopted 
by  the  NIFL  except  as  expressly  stated 
in  this  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Green,  National  Institute  for 
Literacy,  800  Connecticut  Avenue,  NW, 
Suite  200,  Washington,  DC  20006-2712. 
Telephone:  202-632-1509.  FAX:  202- 
632-1512.  E-mail:  sgreen@nifl.gov.  For  a 
complete  application  package,  contact 
Darlene  McDonald  at  202-632—1525.  E- 
mail:dmcdonald@nifl.gov.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8:00  a.m.  and 
8:00  p.m..  Eastern  Standard  Time, 
Monday  through  Friday. 

For  information  about  the  National 
Adult  Literacy  and  Learning  Disabilities 
Center,  applicants  must  contact  the 
National  Institute  for  Literacy.  The 
Center  has  been  advised  to  refer  all  such 
requests  to  the  NIFL. 

Information  about  the  Center,  all  NIFL 
funding  opportunities  (including  the 
application  notices),  and  other 
information  about  the  NIFL  and  related 
literacy  matters  can  be  viewed  on  the 
NIFL’s  LINCS  home  page  on  the  World 
Wide  Web  at:  http://novel.nifl.gov. 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

SUPPLEMENTARY  INFORMATION: 

Definitions:  For  purposes  of  this 
notice,  the  following  definitions  apply: 

Literacy  is  an  individual’s  ability  to 
read,  write,  and  speak  in  English,  and 
compute  and  solve  problems  at  levels  of 
proficiency  necessary  to  function  on  the 
job  and  in  society,  to  achieve  one’s  goals 
and  develop  one’s  knowledge  and 
potential. 

Human  Resource  Development 
Systems  are  systems  of  public  and 
private  programs  that  focus  on  building 
the  skills  and  knowledge  of  youth  and 
adults,  including:  adult  and  family 
literacy  programs,  welfare-to-work 
programs,  vocational  education  and 
training  programs,  school-to-work 
programs,  industry-based  skill  standards 
programs,  K-12  education  programs. 
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postsecondary  education.  Job  Training 
Partnership  Act  programs,  community 
college/postsecondary  education 
programs,  employer-sponsored  training 
programs,  apprenticeship  programs, 
one-stop  career  centers,  dislocated 
worker  programs  and  related  programs 
in  the  public,  private,  emd  nonprofit 
sectors. 

Background 

The  National  Literacy  Act  of  1991 
established  the  National  Institute  for 
Literacy  to  improve  and  expand  the 
system  for  delivery  of  literacy  services 
by,  among  other  things,  conducting 
basic  and  applied  research  and 
demonstrations  on  literacy,  and 
collecting  and  disseminating 
information  to  Federal,  State  and  local 
entities  with  respect  to  literacy. 

In  1993,  the  NIFL  funded  the  National 
ALLD  Center  to  enhance  awareness 
about  the  implications  of  learning 
disabilities  for  literacy  efforts,  and  to 
develop  resources  to  help  literacy 
providers  better  identify  and  serve 
adults  with  learning  disabilities, 
including  a  Tool  Kit  for  Literacy 
Providers  Serving  Adults  with  Learning 
Disabilities  (the  Tool  Kit).  In  addition  to 
the  development  of  informational 
materials  and  provision  of  awareness 
and  training,  the  Center  offers  a  national 
information  exchange  network  for  the 
sharing  of  information  about  the 
relationship  between  adult  literacy  and 
leamiim  disabilities  (LD). 

The  Tool  Kit,  which  is  the  Center’s 
major  product,  will  be  available  in  fall 
1997.  It  provides  comprehensive 
information  on  definitions  of  LD, 
screening  procedures,  intervention 
techniques,  and  issues  of  civil  rights. 

The  product  is  designed  to  be  used  by 
administrators  and  staff  development 
specialists  in  public  and  private  literacy 
programs  to  help  practitioners  identify 
and  serve  adult  students  with  learning 
disabilities.  The  Tool  Kit,  and  other 
Center  products  and  information 
services,  can  be  used  by  a  wide  range  of 
literacy  programs,  including  programs 
in  the  workplace,  welfare-to-work, 
family  literacy,  and  adult  basic 
education. 

The  Center’s  Took  Kit  will  require 
marketing  throughout  the  adult 
education  and  literacy  community  emd 
other  human  resource  service  systems, 
as  well  as  in-depth  training  and  ongoing 
technical  support  to  help  administrators 
and  practitioners  incorporate  Tool  Kit 
methods  and  materials  into  service 
provision.  The  nature  and  extent  of 
training  and  technical  assistance  needed 
will  vary,  depending  on  the  particular 
system’s  prior  experience  and  success  in 
dealing  with  issues  of  learning 


disabilities.  Moreover,  many  systems 
will  need  to  modify  their  policies  and 
programs  for  training  and  service 
delivery  in  order  to  make  optimal  use  of 
the  Tool  Kit,  and  to  address  the  full 
range  of  needs  of  adults  with  learning 
disabilities. 

Description  of  the  LDTD  Program 

LDTD  grants  will  support  and 
augment  the  work  of  the  Center  in 
developing  and  carrying  out  activities 
related  to  helping  systems  (1)  develop  or 
adapt  policies  and  programs  for  training 
and  service  delivery  that  provide  for 
better  service  to  adults  with  learning 
disabilities;  and  (2)  use  Center  products, 
primarily  the  Tool  Kit,  and  other 
appropriate  tools  and  methods. 

Each  LDTD  grantee  will  select  a 
“targeted  area”  to  work  in.  A  targeted 
area  is  a  specified  number  of  states  or 
commimities,  or  a  peirticular  system  or 
systems  (i.e.,  federally-supported  adult 
education  and  family  literacy  programs 
(including  Head  Start  and  Even  Start), 
national  volxmteer  organizations, 
welfare  training  programs,  school-to- 
work  transition  initiatives,  programs  for 
dislocated  workers,  and  other  work 
force  training  programs).  In  cooperation 
with  the  Center,  each  LDTD  grantee  will 
create  a  network  of  key  organizations 
and  agencies  in  the  target^  area  to 
achieve  systemic  change  in  behalf  of 
adults  with  learning  disabilities.  This 
will  require  the  grantee  to  establish 
collaborations  with  and  among  all 
human  resource  development 
organizations  and  agencies  in  the 
targeted  area. 

Diuing  the  first  year  of  funding,  £ui 
LDTD  grantee  will  concentrate  on  (1) 
establishing  a  close  working 
relationship  with  the  Center  and 
becoming  thoroughly  familiar  with 
Center  philosophy,  products,  and 
methods  of  training  and  dissemination; 
(2)  working  with  the  Center  to  develop 
a  joint  strategy  for  treiining  and 
dissemination;  and  (3)  developing 
strong  connections  with  key 
organizations  and  agencies  in  the 
targeted  area,  and  with  other  LDTD 
grantees. 

The  success  of  the  LDTD  program  will 
depend  on  grantees  that  have 
substantial  knowledge  and  experience 
with  regard  to  the  issues  and  activities 
involved  in  building  an  education  and 
training  system  that  can  be  of  greatest 
assistance  to  adults  with  learning 
disabilities.  Success  will  further  depend 
on  the  extent  of  collaboration  with  the 
Center  and  appropriate  literacy  and  LD- 
related  agencies,  as  well  as  efforts  to 
leverage  grant  funds  with  additional 
funds  and  resources  to  support  project 
activities.  These  factors  are  heavily 


weighted  in  the  selection  criteria  against 
which  applicants  will  be  judged. 

Selection  Criteria 

(a) (1)  In  evaluating  applications  for  a 
grant  under  this  competition,  the 
Director  uses  the  following  selection 
criteria. 

(2)  The  maximum  score  for  all  the 
criteria  in  this  section  is  100  points. 

(3)  The  maximvun  score  for  each 
criterion  is  indicated  in  parentheses 
with  the  criterion. 

(b)  The  Criteria — (1)  Plan  of  operation 
(25  points).  The  Director  reviews  each 
application  to  determine  the  quality  of 
the  plan  of  operation  for  the  project, 
including: 

(i)  The  quality  of  the  design  of  the 
project  with  respect  to  specific  strategies 
and  techniques  for — 

(A)  Achieving  systemic  change; 

(B)  Promoting  the  use  of  Center  and 
other  products  and  methods  for  meeting 
the  needs  of  adults  with  learning 
disabilities;  and 

(C)  Providing  training  and  technical 
assistance  in  the  use  of  the  Center’s  Tool 
Kit. 

(ii)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  project 
administration; 

(iii)  The  extent  to  which  the  applicant 
states  clear  and  measurable  goals  and 
objectives  for  the  project; 

(iv)  How  well  the  objectives  of  the 
project  relate  to  the  purposes  of  the 
program; 

(v)  The  quality  of  the  applicant’s  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(vi)  The  extent  to  which  the  plan 
demonstrates — 

(A)  Provisions  for  building  a  network 
of  key  organizations  and  agencies  in  the 
targeted  area  to  collaborate  in  systemic 
change  related  to  service  for  adults  with 
learning  disabilities;  and 

(B)  Commitment  of  time  and 
resources  on  the  part  of  key 
organizations  and  agencies  in  the 
targeted  area,  as  evidenced  by  detailed 
letters  of  support  from  appropriate 
officials  of  those  groups  emd  agencies; 
and 

(vii)  How  the  applicant  will  ensure 
that  project  participants  who  are 
otherwise  eligible  to  participate  are 
selected  without  regard  to  race,  color, 
national  origin,  gender,  age,  or 
handicapping  condition. 

(2)  Prior  experience  (25  points).  The 
Director  reviews  each  application  to 
determine  the  extent  to  which  the 
applicant’s  prior  experience  ensures 
project  success,  including: 

(i)  The  applicant’s  experience  in 
developing  and  implementing  training 
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and  dissemination  activities  for 
administrators  and  staff  of  adult 
education  and  literacy  or  related 
programs: 

(ii)  The  applicant’s  experience  in 
developing  and  implementing  training 
and  dissemination  activities  related  to 
leamiM  disabilities  in  adults; 

(iii)  'Ine  applicant’s  experience  in 
planning  and  implementing  efforts 
involving  systemic  change  in 
educational  programs,  especially  in 
terms  of  providing  leadership  for 
change;  and 

(iv)  Evidence  of  the  applicant’s 
success  in  carrying  out  the  activities 
described  in  section  (b)(2)  (i),  (ii),  and 
(iii)  above. 

(3)  Collaboration  (20  points).  The 
Director  reviews  each  application  to 
determine  the  extent  to  which  the 
appUcant  has  provided  At  collaborating 
with  the  Center  and  other  key  agencies, 
organizations,  emd  institutions, 
including: 

(i)  How  the  applicant  plans  to 
collaborate  with  the  Center  in 
developing  targeted  training  and 
dissemination  programs; 

(ii)  Evidence  of  the  applicant’s  ability 
to  create  and  maintain  working 
collaborations  with  other  agencies, 
organizations,  and  institutions  in 
carrying  out  educational  projects;  and 

(iii)  llie  quality  of  letters  of  support 
from  appropriate  officials  of  key  groups 
and  agencies  in  targeted  areas  and 
systems. 

(4)  Leveraging  grant  funds  with  other 
funds  and  resources  (10  points).  The 
Director  reviews  each  application  to 
determine  the  quality  of  plans  for 
leveraging  grant  funds  with  other  funds 
and  resources,  including: 

(i)  The  applicant’s  prior  success  in 
leveraging  limited  program  funds  with 
additional  funds  and  resources;  and 

(ii)  The  likelihood  of  success  of  the 
applicant’s  plans  for  leveraging  LDTD 
grant  funds  with  additional  public  or  - 
private  funds  and  resoiuces. 

(5)  Quality  of  Key  Personnel  (10 
points).  The  Director  reviews  each 
application  to  determine  the  quality  of 
the  key  personnel  the  applicant  plans  to 
use  on  the  project,  including: 

(i)  The  qualifications  of  the  project 
director,  especially  in  terms  of 
experience  and  training  in  fields  related 
to  the  project; 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel,  especially  in  terms 
of  experience  and  training  in  fields 
relat^  to  the  project; 

(iii)  The  time  that  each  of  the 
personnel  will  commit  to  the  project; 
and 

(iv)  How  the  appUcant,  as  part  of  its 
nondiscriminatory  employment 


practices,  will  ensiue  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

(6)  Evaluation  plan  (5  points).  The 
Director  reviews  each  appUcation  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  appUcant’s  methods  of 
evaluation  produce  data  that  are  both 
quantifiable  and  qualitative,  in  terms  of 
numbers  of  programs  and  staff  served 
through  the  project,  and  effects  of 
project  services  on  programs  and  staff. 

(7)  Budget  and  cost  effectiveness  (5 
points).  The  Director  reviews  each 
appUcation  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project; 

(u)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project; 

(iii)  The  appUcant  plans  to  devote 
resources  of  its  own  to  the  project, 
including  facilities,  equipment,  and 
suppUes;  and 

(iv)  The  appUcant  will  leverage  grant 
funds  with  other  funds  and  resources 
from  other  sources. 

Contents  of  a  Learning  DisabiUties 
Training  and  Dissemination 
AppUcation 

Each  LDTD  appUcation  must  contain 
a  narrative  and  accompanying  budget 
that  provide  the  following  information, 
corresponding  generally  to  the  selection 
criteria  above; 

(1)  Plan  of  Operation 

The  appUcant  must  include  a  detailed 
plan  of  operation  and  timeUne  for  the 
first  year  of  the  grant,  with  a  broad  plan 
and  timeUne  for  the  two  subsequent 
years.  The  plan  must  include  a 
description  of — 

(a)  How  the  project  will  be  managed; 

(b)  Clear  and  measurable  project  goals 
and  objectives; 

(c)  The  appUcant’s  approach  to 
fostering  systemic  change,  including 
specific  strategies  and  techniques; 

(d)  The  state(s)  or  communities,  and 
system  or  systems,  that  will  constitute 
the  targeted  area,  including — 

(i)  a  rationale  for  the  selection;  and 

(ii)  the  names  of  key  organizations 
cmd  agencies  in  the  targeted  area  to  be 
involved  in  the  project; 

(e)  How  the  appUcant  will  work  with 
key  organizations  and  agencies  to  carry 
out  the  project,  including  formal  and 
informal  methods  for  estabUshing 
partnerships  and  ensuring  cooperation; 

(f)  How  the  appUcant  will  build  a 
network  of  key  organizations  and 
agencies  to  develop  and  implement 
systemic  change  related  to  services  for 
adults  with  learning  disabiUties;  and 


(g)  How  the  appUcant  wiU  use  the 
first  year  of  the  grant  to — 

(i)  EstabUsh  a  close  working 
relationship  with  the  Center; 

(ii)  Work  with  the  Center  to  develop 
a  joint  strategy  for  training, 
dissemination,  and  systemic  change; 
and 

(iii)  Develop  strong  connections  with 
key  organizations  and  agencies  in  the 
targeted  area,  and  with  other  LDTD 
grantees. 

(2)  Prior  Experience 

The  appUcant  must  describe  its  prior 
experience  in  the  fields  and  activities 
related  to  the  project,  including 
evidence  of  the  appUcant’s  ability  to 
develop  and  implement  a  method  or 
methods  for  working  with  adult 
education  and  Uteracy  systems  and 
other  human  resource  systems  to 
incorporate  provisions  for  dealing  with 
learning  disabiUties  issues,  including 
the  use  of  the  Center’s  products  and 
other  services.  The  appUcant  should 
cite: 

(a)  Evidence  of  expertise  on  issues 
related  to  adult  Uteracy  and  adults  with 
learning  disabiUties,  and  a  description 
of  previous  efforts  in  these  areas; 

(b)  Experience  in  developing  and 
implementing  approaches  to  systemic 
change; 

(c)  Experience  in  providing  training 
and  technical  assistcmce  related  to 
identifying  and  serving  adults  with 
learning  disabiUties; 

(d)  Experience  in  developing  or 
adapting  systems  for  the  provision  of 
services  to  adults  with  learning 
disabiUties;  and 

(e)  Evidence  of  the  appUcant’s 
knowledge  about  obtaining  formal 
diagnostic  services  for  adults  with 
learning  disabiUties  and  using  federal 
and  other  resources  to  provide 
affordable  diagnostic  services. 

(3)  Collaboration 

The  appUcation  must  contain: 

(a)  A  description  of  how  the  appUcant 
plans  to  collaborate  with  the  Center  in 
developing  and  carrying  out  activities 
related  to  training,  dissemination,  and 
systemic  change.  The  description  must 
include — 

(i)  Assurances  that  the  appUcant’s 
philosophy  for  serving  adults  with 
leeiming  disabiUties  is  compatible  with 
that  of  the  Center’s; 

(k)  Assurances  that  all  methods  and 
materials  used  by  the  appUcant  will 
meet  with  the  Center’s  prior  approval; 
and 

(ui)  Commitments  to  participate  in — 

(A)  Intensive  Center  training  on  the 
Tool  Kit  and  other  products; 
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(B)  Joint  development  of  methods  and 
implementation  plans  for  working  with 
systems  to  effect  systemic  change; 

(C)  Coordination  of  all  training  and 
dissemination  activities,  including  those 
related  to  all  Center  products  (primarily 
the  Tool  Kit);  any  other  methods  and 
materials  for  effective  teaching  and 
learning;  and  any  efforts  at  systemic 
change;  and 

(D)  Coordination  of  efforts  related  to 
project  evaluation. 

(b)  Evidence  of  the  applicant’s  ability 
to  create  and  maintain  working 
partnerships  with  other  organizations 
and  agencies  in  carrying  out  educational 
projects;  and 

(c)  Explicit  and  documented 
commitment  of  key  organizations  and 
agencies  in  the  targeted  area  to 
participate  in  the  project,  as 
demonstrated  by  letters  of  support  from 
appropriate  officials  detsuling 
commitments  of  time  and  resources  to 
the  project. 

(4)  Leverage  Grant  Funds  With 
Additional  Funds  and  Resources 

The  applicant  must  describe — 

(a)  Prior  experience  in  leveraging 
limited  program  funds  with  additional 
funds  and  resources;  and 

(b)  Detailed  plans  for  leveraging  LDTD 
grant  funds  with  additional  public  or 
private  funds  and  resources  (i.e.,  state  or 
local  funds  for  staff  development  and 
training,  foundation  funding). 

(5)  Quality  of  Key  Personnel 

The  applicant  must  describe  the 
qualifications  of  the  key  personnel  to  be 
involved  in  this  project,  including 
backgroimd  and  experience  in — 

(a)  Adult  education  and  literacy; 

(b)  Issues  related  to  adults  with 
learning  disabilities; 

(c)  Helping  to  bring  about  systemic 
change; 

(d)  Carrying  out  training  and 
dissemination  activities  related  to  (5) 

(a),  (b),  and  (c)  above. 

(6)  Evaluation  Plan 

The  apphcant  must  describe  its  plan 
for  evaluating  the  progress  and 
effectiveness  of  the  project,  including 
the  extent  to  which  the  methods  of 
evaluation  include  data  that  are  both 
quantitative  and  qualitative,  in  terms 
of — 

(a)  Numbers  of  programs  and  staff 
served  through  the  project;  and 

(b)  Effects  of  project  services  on 
program  and  staff. 

(7)  Budget  and  Cost  Effectiveness 

The  applicant  must  include  a  detailed 
budget  breakdown  for  the  first  year, 
with  summary  budgets  for  the 


subsequent  two  years.  The  budget 
should  include  a  separate  column  for 
cash  and  in-kind  resources  to  be 
contributed  by  the  applicant  or 
leveraged  from  other  sources.  An 
accompanying  budget  narrative  should 
demonstrate  that — 

(a)  The  budget  is  adequate  to  support 
the  project; 

(b)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project; 

(c)  The  applicant  plems  to  devote 
resources  of  its  own  to  the  project, 
including  facilities,  equipment,  and 
supphes;  and 

(d)  Efforts  are  being  made  to  leverage 
grant  funds  with  funds  and  resources 
from  other  sources. 

Other  Application  Requirements 

Project  Summary 

The  proposal  must  contain  a  200- 
word  summary  of  the  proposed  project 
suitable  for  publication.  It  should  not  be 
an  abstract  of  the  application,  but  rather 
a  self-contained  description  of  the 
project  goals,  approach,  and  activities 
propos^.  The  summary  must  be 
understandable  by  a  non-specialist 
reader. 

Project  Narrative 

The  narrative  must  be  no  longer  than 
twenty  (20)  single-spaced  pages  or  forty 
(40)  double-spaced  pages,  plus  the 
letters  of  support  required  above.  The 
narrative  may  be  amplified  by  other 
materials  in  attachments  and 
appendices,  but  the  body  should  stand 
alone  as  a  complete  picture  of  the 
project.  Applications  that  exceed  20 
single-spaced  pages  or  40  double-spaced 
pages,  not  including  letters  of  support  or 
other  materials  in  attachments  and 
appendices,  will  not  be  reviewed. 

Budget  Proposal 

ED  Form  524  (Budget  Information) 
must  be  completed  and  submitted  with 
each  application.  The  form  consists  of 
Sections  A,  B,  and  C.  On  the  back  of  the 
form  are  general  instructions  for 
completion  of  the  budget.  All  applicants 
must  complete  Sections  A,  B,  and  C.  In 
completing  Section  B,  include  the 
natiu«  and  source  of  non-Federal  funds, 
if  any.  Attach  to  Section  C  a  detailed 
explanation  and  amplification  of  each 
budget  category.  Included  in  the 
explanation  must  be  a  complete 
justification  of  costs  in  each  category.  In 
addition,  the  applicant  must — 

1.  Clearly  identify  all  contributions 
fi'om  other  soiirces,  if  any. 

2,  Show  budget  detail  for  any  cost¬ 
sharing,  joint,  or  cooperative  fading. 


Disclosure  of  Prior  NIFL  Support 

If  an  applicant  or  any  subcontractor  or 
consortium  member  has  received  prior 
NIFL  funding,  the  following  information 
is  required: 

1.  NIFL  award  number,  amount  and 
period  of  support; 

2.  A  summary  of  the  results  of  the 
completed  work;  and 

3.  A  brief  description  of  available 
materials  emd  other  related  research 
products  produced  imder  the  prior 
award. 

Note:  If  the  applicant  has  received  a  prior 
award  from  the  NIFL,  the  reviewers  will  be 
asked  to  comment  on  the  quality  of  the  prior 
work  described  in  this  section  of  the 
proposal. 

Current  and  Pending  Support 

All  ciurent  project  support  from 
whatever  sourca^such  as  Federal,  State, 
or  local  government  agencies,  private 
foimdations,  or  commercial 
organizations)  must  be  listed.  The  list 
must  include  the  proposed  project  and 
all  other  projects  requiring  a  portion  of 
time  of  the  Ifroject  Director  and  other 
project  personnel,  even  if  they  receive 
no  salary  support  fr-om  the  project(s). 

The  number  of  a  person-months  or 
percentage  of  effort  to  be  devoted  to  the 
projects  must  be  stated,  regardless  of 
source  of  support.  Similar  information 
must  be  provided  for  all  proposals  that 
are  being  considered  by  or  will  be 
submitted  soon  to  other  sponsors. 

If  the  project  now  being  submitted  has 
been  funded  previously  by  another 
source,  the  information  requested  in  the 
paragraph  above  should  be  furnished  for 
the  immediately  preceding  funding 
period.  If  the  proposal  is  l^ing 
submitted  to  other  possible  sponsors,  all 
of  them  must  be  listed.  Conciurent 
submission  of  a  proposal  to  other 
organizations  will  not  prejudice  its 
review  by  the  NIFL. 

Any  fee  proposed  to  be  peiid  to  a 
collaborating  for-profit  entity  should  be 
indicated.  (Fees  will  be  negotiated  by 
the  Grants  Officer.)  Any  copyright, 
patent,  or  royalty  agreements  (proposed 
or  in  effect)  between  the  applicant  and 
a  proposed  collaborating  entity  must  be 
described  in  detail,  so  that  the  rights 
and  responsibilities  of  each  party  are 
made  clear. 

If  emy  part  of  the  project  is  to  be 
subcontracted,  a  budget  and  work  plan 
prepared  and  duly  signed  by  the 
subcontractor  must  be  submitted  as  part 
of  the  overall  proposal  and  addressed  in 
the  narrative. 

Reporting 

In  addition  to  working  closely  with 
the  NIFL,  the  grantee  will  be  required  to 
submit  an  annual  report  of  activities. 
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quarterly  reports,  and  any  products,  as 
specified  in  the  cooperative  agreement 
between  the  grantee  and  the  I^L. 

Acknowledgment  of  Support  and 
Disclaimer 

An  acknowledgment  of  NIFL  support 
and  a  disclaimer  must  appear  in 
publications  of  any  material,  whether 
copyrighted  or  not,  based  on  or 
developed  under  NIFL  supported 
projects:  “This  material  is  based  upon 
work  supported  by  NIFL  under  Grant 
No.  (grantee  should  enter  NIFL  grant 
number).” 

Except  for  articles  or  papers 
published  in  professional  journals,  the 
following  disclaimer  should  be 
included:  “Any  opinions,  findings,  and 
conclusions  or  recommendations 
expressed  in  this  material  are  those  of 
the  author(s)  and  do  not  necessarily 
reflect  the  views  of  the  NIFL.” 

Instructions  for  Transmittal  of 
Applications 

(1)  The  original  and  five  (5)  copies  of 
the  application  must  be  mailed  on  or 
before  the  deadline  date  of  [insert  date 
45  days  after  publication  in  the  FR  at 
the  National  Institute  for  Literacy,  800 
Connecticut  Avenue,  NW.,  Suite  200, 
Washington,  DC  20006-2712,  Attention: 
Susan  Green  (CFDA  #84.257B). 

(2)  If  hand-delivered,  the  application 
must  be  received  at  the  address  in  (1) 
above  by  5:00  p.m.  on  the  deadline  date. 

(3)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(a)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(b)  a  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(c)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(d)  Any  other  proof  of  mailing 
acceptable  to  the  Director. 

(3)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Director 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(a)  A  private  metered  postmark. 

(b)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

NOTE:  The  U.S.  Postal  Service  does 
not  uniformly  provide  a  dated  postmark. 
Before  relying  on  this  method,  an 
applicant  check  with  its  local  post 
office. 

(3)  The  NIFL  will  mail  Grant 
Applicant  Receipt  Acknowledgements 
to  applicants.  If  an  applicant  fail  to 
receive  the  notification  of  application 
receipt  within  15  days  from  the  date  of 
mailing  the  application,  the  applicant 
should  call  the  NIFL  at  (202)  632-1525. 

(4)  The  applicant  indicate  on  the 
envelope  and  in  Item  10  of  the 


Application  for  Federal  Assistance 
(Standard  Form  424)  the  CFDA  number 
of  the  competition  under  which  the 
application  is  being  submitted. 

Application  Forms 

Applicants  are  required  to  submit  the 
following  forms,  |||mances,  and 
certifications::  ^Sr 

A.  Application  for  Federal  Assistance 
(Standard  Form  424  (Rev.  4-94))  and 
instructions. 

B.  Budget  Information-Non- 
Construction  Programs  (ED  Form  524) 
and  ins&uctions. 

C.  Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

D.  Certification  Regarding  Lobbying; 
Debarment,  Suspension,  £md  other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013). 

E.  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 
instructions. 

(Note:  ED  80-0014  is  intended  for  the  use 
of  recipients  and  should  not  be  transmitted 
to  the  NIFL.) 

F.  Disclosure  of  Lobbying  Activities 
(StandEurd  Form  LLL)  (if  applicable)  and 
instructions. 

An  applicant  may  submit  information 
on  a  photostat  copy  of  the  application 
and  budget  forms,  the  assurances  and 
the  certifications.  However,  the 
application  form,  the  Instructions  for 
Estimated  Public  Reporting  Burden: 
According  to  the  Paperwork  Reduction 
Act  of  1995,  no  persons  are  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  OMB  control 
number.  The  vdid  OMB  control  number 
for  this  information  collection  is  3430- 
0005,  expiration  date:  7/2000.  The  time 
required  to  complete  this  information 
collection  is  estimated  to  average  50 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
disseminating  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  If  you  have  any 
comments  concerning  the  accuracy  of 
the  time  estimate  or  suggestions  for 
improving  this  form,  please  write  to:  the 
National  Institute  for  Literacy,  800 
Connecticut  Avenue,  NW,  Suite  200, 
Washington,  D.C.  20006-2712. 

Program  Authority:  20  U.S.C.  1213C. 

Dated:  July  7, 1997. 

Andrew  J.  Hartman, 

Director,  NIFL. 

(FR  Doc.  97-18132  Filed  7-10-97;  8:45  am] 
BtLUNQ  CODE  a06»-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Notice  of 
Meetings,  Sunshine  Act  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings. 

Name:  Special  Emphasis  Panel  in 
Civil  and  Mechanical  System  (#1205). 

1.  Date:  July  28-29, 1997. 

Type  of  Proprosal:  Individual 

Investigator  Awards. 

2.  Date;  July  31, 1997. 

Type  of  Proposal:  NonDestrucive 
Technology. 

Contact:  Dr.  John  B.  Scalzi,  Program 
Director,  Large  Structural  and  Building 
Systems  Program,  Division  of  Civil  and 
Mechanical  Systems,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703) 
306-1361. 

Time:  8:30  to  5:00  p.m.  each  day. 

Place:  Room  530,  National  Science 
Foundation,  4201  Wilson  Blvd., 
Arlington,  Va. 

Type  of  Meeting:  Closed. 

Purpose  of  Meetings:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to  NSF 
for  financial  support. 

Agenda:  To  review  and  evaluate 
proposals  submitted  to  the  Large 
Structural  and  Building  Systems 
Program  as  part  of  the  selection  process 
for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information  data, 
such  as  salaries,  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These 
matters  are  exempt  under  5  USC 
552b(c)(4)  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  July  8, 1997. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  97-18439  Filed  7-^96;  2:27  pm) 
BILUNG  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Sunshine  Act  Meeting;  Special 
Emphasis  Panel  in  Bioengineering  & 
Environmental  Systems 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  aimoimces  the  following 
meeting: 
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NAME:  Special  Emphasis  Panel  in 
Bioengineering  &  Environmental 
Systems  (1205). 

DATE  &  time:  July  31, 1997;  8:00  a.m.  to 
5:00  p.m. 

PLACE:  Holiday  Iim  (Airport),  Newark, 
New  Jersey. 

TYPE  OF  MEETING:  Closed. 

CONTACT  PERSON:  Dr.  Barbara  Kam, 
Program  Director,  Environmental 
Technology  Program,  Division  of 
Bioengineering  &  Environmental 
Systems,  Room  565,  NSF,  4201  Wilson 
Blvd,  Arlington,  VA  22230  703/306- 
1320. 

PURPOSE  OF  MEETING:  To  provide  advice 
and  recommendations  concerning 
proposals  submitted  to  NSF  for  financial 
support. 

AGENDA:  To  review  and  evaluate  NSF/ 
Lucent  Technologies  Industrial  Ecology 
Research  Fellowship  proposals  as  part 
of  the  selection  process  for  awards. 
REASON  FOR  CLOSING:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c)(4)  and  (6)  of  the 
Government  Sunshine  Act.  * 

Dated:  )uly  8, 1997. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  97-18440  Filed  7-9-97;  2:35  pm) 
BILLING  CODE  75S6-01-M 

NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-302] 

Florida  Power  Corporation,  Crystal 
River  Nuclear  Generating  Plant  Unit  3; 
Exemption 

I 

Florida  Power  Corporation  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-72,  which 
authorizes  operation  of  the  Crystal  River 
Nuclear  Generating  Plant  Unit  3  (CR3). 
The  license  provides,  among  other 
things,  that  ^e  licensee  is  subject  to  all 
rules,  regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  facility  is  of  a  pressiuized  water 
reactor  type  and  is  located  in  Citrus 
County,  Florida.  ^ 

n 

In  its  letter  dated  April  7, 1997,  the 
licensee  requested  an  exemption  from 
the  Commission’s  regulations.  Title  10 


of  the  Code  of  Federal  Regulations,  Part 
50,  Section  60  (10  CFR  50.60), 
“Acceptance  Criteria  for  Fractiu« 
Prevention  Measures  for  Lightwater 
Nuclear  Power  Reactors  for  Normal 
Operation,”  states  that  all  lightwater 
nuclear  power  reactors  must  meet  the 
fracture  toughness  an^material 
surveillance  progranflBquirements  for 
the  reactor  coolant  pressme  boimdary  as 
set  forth  in  Appendices  G  and  H  to  10 
CFR  Part  50.  Appendix  G  to  10  CFR  Part 
50  defines  pressure/temperature  (P/T) 
limits  dining  any  condition  of  normal 
operation,  including  anticipated  . 
operational  occurrences  and  system 
hydrostatic  tests  to  which  the  pressure 
boimdary  may  be  subjected  over  its 
service  lifetime.  Pursuant  to  10  CFR 
50.60(b),  alternatives  to  the  Appendices 
G  and  H  to  10  CFR  Part  50  requirements 
may  be  used  when  an  exemption  is 
granted  by  the  Commission  imder  10 
CFR  50.12. 

To  prevent  low-temperature 
overpressure  transients  that  would 
produce  pressure  excmsions  exceeding 
the  P/T  limits  of  Appendix  G  to  10  CFR 
Part  50  while  the  reactor  is  operating  at 
low  temperatures,  the  American  Society 
of  Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code  (ASME  Code) 
Section  XI  requires  that  a  low- 
temperature  overpressure  protection 
(LTOP)  system  shall  be  effective  at 
coolant  temperatures  less  than  200®F  or 
at  coolant  temperatures  corresponding 
to  a  reactor  vessel  metal  temperature 
less  than  reference  temperature  nil- 
ductility  (RTndt)+50®F,  whichever  is 
greater. 

At  CR3,  the  LTOP  system  includes  a 
pressure-relieving  device;  power- 
operated  relief  valve  (PORV).  The  PORV 
is  to  be  set  at  a  pressiue  low  enough  so 
that  if  an  LTOP  transient  occurred,  the 
mitigation  system  would  prevent  the 
pressure  in  the  reactor  vessel  from 
exceeding  the  P/T  limits  of  Appendix  G 
to  10  CFR  Part  50.  To  prevent  ^e 
PORVs  from  lifting  as  a  result  of  normal 
operating  pressure  surges  (e.g.,  reactor 
coolant  pumps  starting  or  stopping) 
with  the  reactor  coolant  system  (RCS)  in 
a  water  solid  condition,  the  operating 
pressure  must  be  maintained  below  the 
PORV  setpoint.  The  licensee  indicates 
that  its  LTOP  PORV  setpoint,  based  on 
the  10  CFR  Part  50,  Appendix  G,  would 
restrict  the  P/T  operating  window  and 
could  potentially  result  in  imdesired 
actuation  of  the  PORV  during  normal 
heatup  and  cooldown  operation.  The 
operating  window  is  restricted  by  the 
difference  between  the  P/T  limit  curves 
and  the  reactor  coolant  pump  net 
positive  suction  head  curve. 

The  licensee  indicates  that  plant 
operation  with  this  restriction  places  an 


unnecessary  burden  on  plant  operators 
to  ensmre  safety  limits  are  maintained, 
and  could  potentially  result  in  an 
undesired  actuation  of  the  PORV  during 
normal  heatup  and  cooldown  operation. 
Therefore,  the  licensee  proposed  that 
the  PORV  setpoint  for  LTOP  events  be 
determined  using  the  safety  margins 
developed  in  an  alternate  methodology 
in  lieu  of  the  safety  margins  required  by 
10  CFR  Part  50,  Appendix  G.  The 
alternate  methodology  would  be 
consistent  with  ASME  Code  Case 
N-514,  “Low  Temperature  Overpressure 
Protection,”  which  allows  exceeding  the 
pressure  of  the  P/T  limits  of  10  CFR  Part 
50,  Appendix  G,  by  10  percent.  ASME  , 
Code  Case  N-514  is  consistent  with 
guidelines  developed  by  the  ASME 
Working  Group  on  Operating  Plant 
Criteria  to  define  pressine  limits  during 
LTOP  events.  The  code  case 
methodology  is  intended  to  avoid 
certain  imnecessary  operational 
restrictions,  provide  adequate  margins 
against  failiure  of  the  reactor  pressure 
vessel,  and  reduce  the  potential  for 
imnecessary  activation  of  pressure- 
relieving  devices  used  for  LTOP.  ASME 
Code  Case  N-514  has  been  approved  by 
the  ASME  Code  Committee,  llie  content 
of  this  code  case  heis  been  incorporated 
into  Appendix  G  of  Section  XI  of  the 
ASME  Code  and  published  in  the  1993 
Addenda  to  Section  XI. 

An  exemption  firom  10  CFR  50.60  is 
required  to  use  the  alternate 
methodology  for  calculating  the 
maximum  allowable  pressure  for  LTOP 
considerations.  By  application  dated 
April  7, 1997,  the  licensee  requested  an 
exemption  from  10  CFR  50.60  to  allow 
it  to  utilize  the  alternate  methodology  of 
Code  Case  N-514  for  computing  its 
LTOP  setpoints. 

in 

Presently,  CR3  Technical 
Specifications  (TS)  do  not  include  LTOP 
features.  By  letter  dated  June  7, 1997, 
the  licensee  confirmed  lowering  the 
PORV  setpoint  to  454  psig.  These  values 
are  based  on  the  approved  15  effective 
full  power  years  (EFPY)  P/T  curves  for 
normal  cooldown  and  heatup,  using  the 
methodology  described  in  ASME  Code, 
Appendix  G,  with  no  reactor  coolant 
pumps  running.  The  licensee  also 
confhmed  that  it  currently  controls  . 
LTOP  features  administratively  using 
operating  procedures  (OPs).  These  OPs: 

(1)  Limit  the  Pressurizer  level  to  less 
than  220  inches  to  accommodate  a  water 
level  surge,  and  RCS  pressure  to  100 
psig, 

(2)  Require  both  trains  of  High 
Pressure  Injection  (HPI)  valves  to  be 
closed  and  breakers  secured  to  prevent 
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inadvertent  HPI  into  the  RCS  diiring 
LTOP  conditions,  and 
(3)  Require  the  Core  Flood  Tank  (CFT) 
pressure  to  be  maintained  within 
maximum  allowable  RCS  P/T  when  CFT 
isolation  valves  are  open,  or  these 
valves  are  closed  to  prevent  inadvertent 
CFT  injection  into  the  RCS. 

The  licensee  stated  that  these 
administrative  controls  will  remain  in 
effect  until  the  TS  are  revised  to  include 
LTOP  features  addressing  the  full  range 
of  RCS  pressures. 

IV 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own  ’ 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  Part  50  when  (1) 
The  exemptions  are  authorized  by  law, 
will  not  present  an  imdue  risk  to  public 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  security  and 
(2)  when  special  circumstances  are 
present.  Special  circmnstances  are 
present  whenever,  according  to  10  CFR 
50.12(a)(2)(ii),  “Application  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
pilose  of  the  rule.” 

Tne  imderlying  purpose  of  10  CFR 
50.60,  Appendix  G,  is  to  estabUsh 
fracture  toughness  requirements  for 
ferritie  materials  of  pressure-retaining 
components  of  the  reactor  coolant 
pressure  boundary  to  provide  adequate 
margins  of  safety  during  any  condition 
of  normal  operation,  including 
anticipated  operational  occurrences,  to 
which  the  pressure  boundary  may  be 
subjected  over  its  service  Ufetime. 
Section  rV.A.2  of  this  appendix  requires 
that  the  reactor  vessel  be  operated  with 
P/T  limits  at  least  as  conservative  as 
those  obtained  by  following  the 
methods  of  analysis  and  the  required 
margins  of  safety  of  Appendix  G  of  the 
ASME  Code,  Section  XI. 

Appendix  G  of  Section  XI  of  the 
ASME  Code  requires  that  the  P/T  limits 
be  calculated  (a)  using  a  safety  factor  of 
2  on  the  principal  membrane  (pressure) 
stresses,  (b)  assuming  a  flaw  at  the 
surface  with  a  depth  of  one-quarter  (V4) 
of  the  vessel  wall  thickness  and  a  length 
of  6  times  its  depth,  and  (c)  using  a 
conservative  fracture  touglmess  curve 
that  is  based  on  the  lower  boimd  of 
static,  dynamic,  and  crack  arrest  fractiue 
toughness  tests  on  material  similar  to 
the  Point  Beach  reactor  vessel  material. 

In  determining  the  setpoint  for  LTOP 
events,  the  Ucensee  proposed  to  use 
safety  margins  based  on  an  alternate 
methodology  consistent  with  the  ASME 
Code  Case  N-514  guidelines.  The  ASME 


Code  Case  N-514  allows  determination 
of  the  setpoint  for  LTOP  events  such 
that  the  maximum  pressure  in  the  vessel 
would  not  exceed  110  percent  of  the 
P/T  limits  of  the  existing  ASME  Code, 
Section  XI,  Appendix  G.  This  approach 
results  in  a  safety  factor  of  1.8  on 
pressure.  All  other  factors,  including 
assumed  flaw  size  ^d  fracture 
toughness,  remain  the  same.  Although 
this  methodolc^y  would  reduce  the 
safety  factor  on  pressure,  the  margin 
with  respect  to  toughness  for  LTOP 
transients  are  acceptable.  Thus, 
applying  Code  Case  N-514  will  satisfy 
the  underlying  purpose  of  10  CFR  50.60 
for  fracture  toughness  requirements. 
Further,  by  relieving  the  operational 
restrictions,  the  potential  for 
imdesirable  Ufting  of  the  PORV  would 
be  reduced,  thereby  improving  plant 
safety. 

V 

^?r. 

For  the  foregoing  reasons,  the  NRC 
staff  has  concluded  that  the  licensee’s 
proposed  use  of  the  alternate 
methodology  in  determining  the 
acceptable  setpoint  for  LTOP  events  will 
not  present  an  imdue  risk  to  pubhc 
health  and  safety  and  is  consistent  with 
the  common  defense  and  security.  The 
NRC  staff  has  determined  that  there  are 
special  circumstances  present,  as 
specified  in  10  CFR  50.12(a)(2)(ii),  in 
that  application  of  10  CFR  50.60  is  not 
necessary  in  order  to  achieve  the 
underlying  purpose  of  this  regulation. 

Accordingly,  the  Commission  has 
determined  that,  piusuant  to  10  CFR 
50.12(a),  an  exemption  is  authorized  by 
law,  will  not  endanger  fife  or  property 
or  common  defense  and  security,  and  is 
otherwise  in  the  pubhc  interest. 
Therefore,  the  Commission  hereby 
grants  an  exemption  finm  the 
requirements  of  10  CFR  50.60  such  that 
in  determining  the  setpoint  for  LTOP 
events,  the  Appendix  G  curves  for  P/T 
limits  are  not  exceeded  by  more  than  10 
percent. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quahty  of  the 
human  environment  (62  FR  28907). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  July  1997. 

For  the  Nuclear  Regulatory  Commission. 
Samuel ).  Collins, 

Director.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  97-18211  Filed  7-10-97;  8:45  am] 
BILUNG  CODE  7SWM>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-289] 

In  the  Matter  of  GPU  Nuclear 
Corporation  (Three  Mile  Island  Nuclear 
Generating  Station,  Unit  1);  Exemption 

I 

The  GPU  Nuclear  Corporation  (the 
Ucensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-50,  which 
authorizes  operation  of  the  Three  Mile 
Island  Nuclear  Generating  Station,  Unit 
1  (TMI-1).  The  license  provides  that  the 
Ucensee  is  subject  to  all  rules, 
regulations,  and  ordeie  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

The  facility  consists  of  a  pressurized- 
water  reactor  at  the  licensee’s  site 
located  in  Dauphin  Coimty, 
Pennsylvania. 

n 

The  Code  of  Federal  Regulations  at  10 
CFR  70.24,  “CriticaUty  Accident 
Requirements,”  requires  that  each 
Ucensee  authorized  to  possess  special 
nuclear  material  shall  meuntain  a 
criticaUty  accident  monitoring  system  in 
each  area  where  such  material  is 
handled,  used,  or  stored.  Subsection 
(a)(2)  of  10  CFR  70.24  specifies 
detection  and  sensitivity  requirements 
that  these  monitors  must  meet. 
Subsection  (a)(1)  also  specifies  that  all 
areas  subject  to  criticaUty  accident 
monitoring  must  be  covered  by  two 
detectors.  Subsection  (a)(3)  of  10  CFR 
70.24  requires  licensees  to  maintain 
emergency  procedures  for  each  area  in 
which  this  licensed  special  nuclear 
material  is  handled,  used,  or  stored  and 
provides  (1)  that  the  procedures  ensure 
that  all  personnel  withdraw  to  an  area 
of  safety  upon  the  soimding  of  a 
criticaUty  accident  monitor  alarm,  (2) 
that  the  procedures  must  include  drills 
to  famiUarize  personnel  with  the 
evacuation  plan,  and  (3)  that  the 
procedures  designate  responsible 
individuals  for  determining  the  cause  of 
the  alarm  and  placement  of  radiation 
survey  instruments  in  accessible 
locations  for  use  in  such  an  emergency. 
Subsection  (d)  of  10  CFR  70.24  states 
that  any  Ucensee  who  beUeves  that  there 
is  good  cause  why  it  should  be  granted 
an  exemption  from  all  or  part  of  10  CFR 
70.24  may  apply  to  the  Commission  for 
such  an  exemption  and  shall  specify  the 
reasons  for  the  relief  requested. 

ni 

By  letter  dated  February  7, 1997,  as 
supplemented  March  26  and  June  5, 
1997,  GPU  Nuclear  Corporation 


37318 


Federal  Register  /  Vol.  62,  No.  133  /  Friday,  July  11,  1997  /  Notices 


requested  an  exemption  from  10  CFR 
70.24(a).  The  Commission  technical 
staff  has  reviewed  the  licensee’s 
submittal  and  has  determined  that 
inadvertent  criticality  is  not  likely  to 
occur  in  special  nuclear  materials 
handling  or  storage  eureas  at  TMI-1.  The 
quantity  of  special  nuclear  material 
other  than  fuel  that  is  stored  on  site  is 
small  enough  to  preclude  achieving  a 
critical  mass. 

The  purpose  of  the  criticaUty 
monitors  required  by  10  CFR  70.24  is  to 
ensure  that  if  a  criticaUty  were  to  occm 
during  the  handling  of  special  nuclear 
material,  persoimel  would  be  alerted  to 
that  fact  and  would  take  appropriate 
action.  Although  the  staff  has 
determined  that  such  an  accident  is  not 
likely  to  occur,  the  Ucensee  has 
radiation  monitors,  as  required  by 
General  Design  Criterion  63,  in  fuel 
storage  and  handling  areas.  These 
monitors  will  alert  personnel  to 
excessive  radiation  levels  and  allow 
them  to  initiate  appropriate  safety 
actions.  The  low  probabiUty  of  an 
inadvertent  criticaUty  together  with  the 
Ucensee’s  adherence  to  General  Design 
Criterion  63  constitute  good  cause  for 
granting  an  exemption  to  the 
requirements  of  10  CFR  70.24(a). 

rv 

V,  The  Commission  has  determined  that, 
pursuant  to  10  CFR  70.14,  this 
exemption  is  authorized  by  law,  will  not 
endanger  life  or  property  or  the  common 
defense  and  security,  and  is  otherwise 
in  the  pubUc  interest;  therefore,  the 
Commission  hereby  gremts  the  following 
exemption: 

The  GPU  Nuclear  Corporation  is 
exempt  fix)m  the  requirements  of  10  CFR 
70.24(a)  for  TMI-1. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quaUty  of  the 
human  environment  (62  FR  36084). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  July  1997. 

For  the  Nuclear  Regulatory  Commission. 

Frank  J.  Miraglia, 

Acting  Director.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  97-18210  Filed  7-10-97;  8:45  am) 
BILUNQ  CODE  TSaO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

pocket  No.  50-309] 

Maine  Yankee  Atomic  Power  Company, 
Maine  Yankee  Atomic  Power  Station; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
firom  certain  requirements  of  its 
regulations  for  FaciUty  Operating 
License  No.  DPR-36  issued  to  Maine 
Ysinkee  Atomic  Power  Company  (the 
Ucensee),  for  operation  of  the  Maine 
Yankee  Atomic  Power  Station  located  in 
Lincoln  Coimty,  Maine. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  exempt 
Maine  Yankee  Atomic  Power  Company 
firom  the  requirements  of  10  CFR 
70.24(a),  wUch  requires  a  monitoring 
system  that  will  energize  clearly  audible 
alarms  if  accidental  criticaUty  occurs  in 
each  area  in  which  special  nuclear 
material  is  handled,  used,  or  stored.  The 
proposed  action  would  also  exempt  the 
Ucensee  from  the  requirements  to 
maintain  emergency  procedures  for  each 
area  in  which  special  nuclear  material  is 
handled,  used,  or  stored  to  ensure  that 
all  personnel  withdraw  to  an  area  of 
safety  upon  the  sounding  of  the  alarm, 
to  famiUarize  personnel  with  the 
evacuation  plan,  and  to  designate 
responsible  individuals  for  determining 
the  cause  of  the  alarm,  and  to  place 
radiation  simvey  instruments  in 
accessible  locations  for  use  in  such  an 
emergency. 

The  proposed  action  is  in  accordance 
with  the  Ucensee’s  appUcation  for 
exemption  dated  December  19, 1996. 

The  Need  for  the  Proposed  Action 

The  purpose  of  10  CFR  70.24  is  to 
ensme  that  if  a  criticaUty  were  to  occur 
during  the  handling  of  special  nuclear 
material,  personnel  would  be  alerted  to 
that  fact  and  would  take  appropriate 
action.  At  a  commercial  nuclear  power 
plant  the  inadvertent  criticaUty  with 
which  10  CFR  70.24  is  concerned  could 
occrir  during  fuel  handling  operations. 
The  special  nuclear  material  that  could 
be  assembled  into  a  critical  mass  at  a 
commercial  nuclear  power  plant  is  in 
the  form  of  nuclear  fiiel.  The  quantity  of 
other  forms  of  special  nuclear  material 
that  is  stored  on  site  is  small  enough  to 
preclude  achieving  a  critical  mass. 
Because  the  fuel  is  not  enriched  beyond 
5.0  weight  percent  Uranium-235  and 
because  commercial  nufclear  plant 


licensees  have  procedmes  and  design 
features  to  prevent  inadvertent 
criticaUty,  the  staff  has  determined  that 
an  inadvertent  criticaUty  would  not 
likely  occur  due  to  the  handling  of 
special  nuclear  material  at  a  commercial 
power  reactor.  The  requirements  of  10 
CFR  70.24(a),  therefore,  are  not 
necessary  to  ensure  the  safety  of 
personnel  during  the  handling  of  special 
nuclear  materials  at  commercial  power 
reactors. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  there  is  no  Significant 
environmental  impact  if  the  exemption 
is  granted.  Inadvertent  or  accidentiri 
criticaUty  wiU  be  precluded  through 
compUance  with  ^e  Maine  Yankee 
Atomic  Power  Station  Technical 
Specifications,  the  design  of  the  fuel 
storage  racks  providing  geometric 
spacing  of  fuel  assembUes  in  their 
storage  locations,  and  administrative 
controls  imposed  on  fuel  handling 
procedures.  Technical  Specifications 
requirements  specify  reactivity  Umits 
for  the  fuel  storage  racks  and  minimum 
spacing  between  the  fuel  assembUes  in 
the  storage  racks. 

Appendix  A  of  10  CFR  Part  50, 
“General  Design  Criteria  for  Nuclear 
Power  Plants,’’  Criterion  62,  requires 
that  criticaUty  in  the  fuel  storage  and 
handling  system  shall  be  prevented  by 
physical  systems  or  processes, 
preferably  by  use  of  geometrically  safe 
configurations.  This  is  met  at  Maine 
Yankee,  as  identified  in  the  Technical 
Specifications  and  the  Updated  Final 
Safety  Analysis  Report  (UFSAR).  Maine 
Yankee  Technical  Specifications, 

Section  1.1,  Fuel  Storage,  requires  that 
fuel  shall  be  stored  in  vertic^  racks  that 
are  designed  to  maintain  fuel  assembly 
center-to-center  distances  that  will 
assure  K-effective  is  less  than  or  equal 
to  0.95  even  with  the  pool  filled  with 
imborated  water.  The  Technical 
Specification  places  limitations  on  the 
storage  arrangements  of  fuel  assembUes 
within  certain  regions  of  the  spent  fuel 
pool  based  on  the  nominal  initial 
enrichment  and  the  average  bumup 
experienced  by  the  assembly.  Section 
3.4.9,  CriticaUty  of  Fuel  AssembUes,  of 
the  UFSAR  provides  a  description  of  the 
methods  used  by  the  Ucensee  to 
preclude  criticality  of  fuel  assembUes 
outside  the  reactor.  Section  5.2,  Fuel 
Building,  of  the  UFSAR  provides  a 
physical  description  of  the  Ucensee’s 
new-fuel  storage  building,  spent  fuel 
pool  and  associated  fuel  handling 
equipment. 
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The  proposed  exemption  would  not 
result  in  any  significant  radiological 
impacts.  The  proposed  exemption 
would  not  affect  radiological  plant 
effluent  nor  cause  any  significant 
occupational  exposures  since  the 
Technical  Specifications,  design 
controls  including  geometric  spacing  of 
fuel  assembly  storage  spaces  and 
administrative  controls  preclude 
inadvertent  criticality. 

The  amount  of  radioactive  waste 
would  not  be  changed  by  the  proposed 
exemption. 

The  proposed  exemption  does  not 
result  in  any  significant  nomadiological 
environmental  impacts.  The  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  enviroiunental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  with 
the  proposed  action,  any  alternatives 
with  equal  or  greater  environmental 
impact  need  not  be  evaluated.  As  an 
alternative  to  the  proposed  exemption, 
the  staff  considered  denial  of  the 
requested  exemption.  Denial  of  the 
request  would  result  in  no  change  in 
current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Maine  Yankee  Atomic 
Power  Station. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  June  20, 1997,  the  staff  consulted 
with  Mr.  Pat  Dostie  of  the  State  of 
Maine,  Office  of  Nuclear  Safety, 
regarding  the  environmental  impact  of 
this  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 


prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee’s  letter 
dated  December  19, 1996,  which  is 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
which  is  located  at  The  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  D.C.,  and  at  the  local 
public  document  room  located  at  the 
Wiscasset  Public  Library,  High  Street,  P. 
O.  Box  367,  Wiscasset,  Maine,  04578. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  July  1997. 

For  the  Nuclear  Regulatory  Commission. 
Ronald  B.  Eaton, 

Acting  Director,  Project  Directorate  1-3, 
Division  of  Reactor  Projects  I/U,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  97-18209  Filed  7-10-97;  8:45  am] 
BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  52-001] 

Standard  Design  Certification  For  the 
U.S.  Advanced  Boiling  Water  Reactor 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  availability. 

SUMMARY:  GE  Nucle€ir  Energy; 
Availability  of  Supplement  1  to  the 
Final  Safety  Evaluation  Report  (FSER) 
for  the  Advanced  Boiling  Water  Reactor 
(ABWR),  NUREG-1503. 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  published  an 
update  to  its  FSER  Related  to  the 
Certification  of  the  ABWR  Design  and 
has  issued  this  report  as  Supplement  1 
to  NUREG-1503. 

ADDRESSES:  Copies  of  the  Supplement  1 
to  NUREG-1503  have  been  placed  in  the 
NRC’s  Public  Document  Room,  2120  L 
Street  NW.,  Lower  Level,  Washington, 
DC,  for  review  by  interested  persons. 
Copies  of  Supplement  1  to  NUREG- 
1503  may  be  purchased  from  the  . 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  P.O.  Box 
37082,  Washington,  DC  20555-0001. 
Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5295  Port  Royal  Road,  Springfield,  VA 
22161-0002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dino  Scaletti,  Office  of  Nuclear  Reactor 
Regulation,  telephone  (301)  415-1104, 
or  Jerry  N.  Wilson,  Office  of  Nuclear 
Reactor  Regulation,  telephone  (301) 


415-3145,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  June  1997. 

For  the  Nuclear  Regulatory  Commission. 
Theodore  R.  Quay, 

Director,  Standardization  Project  Directorate, 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  97-17993  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  52-002] 

Standard  Design  Certification  for  the 
U.S.  System  80-t-  Design 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  availability. 

SUMMARY:  Asea  Brown  Boveri- 
Combusting  Engineering;  Availability  of 
Supplement  1  to  the  Final  Safety 
Evaluation  Report  (FSER)  for  the  System 
80+  Design,  NUREG-1462. 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  published  an 
update  to  its  FSER  Related  to  the 
Certification  of  the  System  80+  Design 
and  has  issued  this  report  as 
Supplement  1  to  NUREG-1462. 
ADDRESSES:  Copies  of  the  Supplement  1 
to  NUREG-1462  have  been  placed  in  the 
NRC’s  Public  Document  Room,  2120  L 
Street  NW.,  Lower  Level,  Washington, 
DC,  for  review  hy  interested  persons. 
Copies  of  Supplement  1  to  NUREG- 
1503  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  P.O.  Box 
37082,  Washington,  DC  20555-0001. 
Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield,  VA 
22161-0002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dino  Scaletti,  Office  of  Nuclear  Reactor 
Regulation,  telephone  (301)  415-1104, 
or  Jerry  N.  Wilson,  Office  of  Nuclear 
Reactor  Regulation,  telephone  (301) 
415-3145,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Dated  at  Rockville,  Maryland,  this  30tb  day 
of  June  1997. 

For  the  Nuclear  Regulatory  Commission. 
Theodore  R.  Quay, 

Director,  Standardization  Project  Directorate, 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  97-17996  Filed  7-10-96;  8:45  am] 
BILUNG  CODE  7S»fr-01-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-38819;  File  No.  SR-Amex- 
97-19] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  to  Proposed  Rule 
Change  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  to 
Amendment  Nos.  1  and  2  to  Proposed 
Rule  Change  by  the  American  Stock 
Exchange,  Inc.,  Relating  to  the  Listing 
and  Trading  of  Indexed  Term  Notes 

July  7. 1997. 

I.  Introduction 

On  April  30, 1997,  the  American 
Stock  Exchange,  Inc.  (“Amex”  or 
“Exchange”)  submitted  to  the  Securities 
and  Exchange  Commission 
(“Commission”),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”)*  and  Rule  19b-4 
thereunder ,2  a  proposed  rule  change  to 
approve  for  listing  and  trading  imder 
section  107A  of  the  Amex  Company 
guide  market  index  target-term 
securities  (“MITTS”),®  the  return  of 
which  is  based  in  whole  or  in  part  on 
changes  in  the  value  of  the  Major  8 
European  Index  (“the  Major  8  European 
Index”). 

The  proposed  rule  change,  together 
with  the  substance  of  the  proposal,  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  38664  (May 
21, 1997)  62  FR  28910  (May  28, 1997). 
No  comment  letters  were  received  in 
response  to  the  proposal.  The  Exchange 
subsequently  filed  Amendment  Nos.  1 
and  2  to  the  proposed  rule  change  on 


>  15  U.S.C.  78s(b)(l). 

*  17  CFR  240.19b-4. 

®  "MITTS”  and  "Market  Index  Target-Term 
Securities”  are  service  marks  of  Merrill  Lynch  & 
Co.,  Inc.  ("Merrill  Lynch”). 


June  11, 1997,4  anj  jun©  27, 1997,® 
respectively.  This  order  approves  the 
proposed  ride  change,  as  amended. 

II  Background  and  Description 

Under  Section  107A  of  the  Amex 
Company  Guide,  the  Exchange  may 
approve  for  listing  and  trading  securities 
which  cannot  be  readily  categorized 
imder  the  listing  criteria  for  conunon 
and  preferred  stocks,  bonds,  debentures, 
or  warrants.®  The  Amex  now  proposes 
to  list  for  trading  under  Section  107A  of 
the  Company  Guide  indexed  term  notes 
whose  value  in  whole  or  in  part  will  be 


*  Amendment  No.  1  states  that  the  Exchange’s 
equity  trading  rules  will  apply  to  the  trading  of 
indexed  term  notes  linked  to  the  Major  8  European 
Index,  including  Rule  411,  which  requires  members 
to  use  due  diligence  to  learn  essential  facts  relative 
to  every  customer  and  to  every  order  or  account 
accepted,  and  Rule  462,  which  requires  the 
application  of  equity  margin  rules  to  the  trading  of 
indexed  term  notes.  Amendment  No.  1  also  states 
that  the  continued  listing  guidelines  set  forth  in 
Section  1001  through  1003  of  the  Amex  Company 
Guide  will  apply  to  the  proposed  indexed  term 
notes;  that  the  exchange  will,  prior  to  trading  the 
proposed  indexed  term  notes,  distribute  an 
Information  Circular  to  members  providing 
guidance  with  regard  to  member  firm  compliance 
responsibilities,  including  suitability 
recommendations,  when  handling  transactions  in 
the  indexed  term  notes,  and  highlighting  their 
special  risks  and  characteristics;  that  the  Exchange 
will  maintain  the  Index  and  it  will  be  the 
Exchange's  respxtnsibility  to  determine,  if 
necessary,  whether  to  replace  a  sub-index  with  a 
substitute  or  successor  index  or  undertake  to 
publish  the  sub-index  if  it  ceases  to  be  published. 
See  letter  from  Claire  P.  McGrath,  Vice-President 
and  Special  Counsel,  Amex,  to  Ivette  Lopez, 
Assistant  Director,  Market  Supervision, 

Commission,  dated  fune  10, 1997  (“Amendment 
No.  1”). 

^  Amendment  No.  2  further  clarifies  Amendment 
No.  1  by  stating  that  Section  1003(b)  of  the 
Company  Guide  in  particular  will  apply  to  the 
proposed  indexed  term  notes,  and  attaches  a  copy 
of  a  draft  information  circular  that  Amex  will 
distribute  to  its  members.  Amendment  No.  2  also 
states  that  the  shares  of  a  sub-index  will  remain 
fixed,  except  in  the  case  of  a  significant  event,  such 
as  a  split  in  the  value  of  the  sub-index  a  change  in 
the  method  of  calculation,  or  if  the  sub-index  ceases 
to  be  published.  Amendment  No.  2  gives  an 
example  of  what  would  happen  to  the  Index 
calculation  if  a  sub-index  were  to  split  in  value. 
Also,  if  the  sub-index  ceases  to  be  published,  Amex 
could  choose  to  replace  it  with  a  substitute  index 
(another  index  currently  being  published  that 
correlates  highly  with  the  sul^index  being 
replaced),  a  successor  index  (an  index  intended  by 
the  pubhsher  as  a  replacement  to  the  original  sub¬ 
index).  or  undertake  to  publish  the  sub-index  using 
the  same  procedures  last  used  to  calculate  the  sub¬ 
index  prior  to  its  discontinuance.  In  addition, 
Amsndment  No.  2  states  that  if  the  marketplace  for 
the  securities  underlying  any  one  of  the  sub-indices 
that  constitute  the  Major  8  European  Index  is  closed 
on  any  given  business  day,  due  to  natural  disaster 
or  holiday  observed  in  the  foreign  country,  Amex 
will  use  the  previous  closing  value  in  the 
calculation.  See  letter  fiom  Claire  P.  McGrath,  Vice- 
President  and  Special  Counsel,  Derivates  Securities, 
Amex,  to  Ivette  Lopez,  Assistant  Director,  Market 
Regulation,  Commission,  dated  June  26, 1997 
("Amendment  No.  2”). 

e  See  Securities  Exchange  Act  Release  No.  27753 
(March  1. 1990),  55  FR  8626  (March  8, 1990). 


based  upon  an  index  consisting  of  the 
major  market  indices  of  eight  European 
countries  (“Major  8  Europeem  Index 
Notes”  or  “Index  Notes”).^ 

The  Index  Notes  will  be  non- 
convertible  debt  securities  and  will 
conform  to  the  initial  Usting  guidelines 
imder  Section  107A  of  the  Company 
Guide  ^  and  the  continued  listing 
guidehnes  under  Sections  1001  to  1003 
of  the  Company  Guide.^  although  a 
specific  maturity  date  will  not  be 
established  until  the  time  of  the 
offering,  the  Index  Notes  will  provide 
for  maturity  within  a  period  of  not  less 
than  one  nor  more  than  ten  years  firom 
the  date  of  issue.  Indexed  term  notes 
generally  provide  for  payments  at 
maturity  based  in  whole  or  in  part  on 
changes  in  the  value  of  the  index.  At 
maturity,  holders  of  the  Major  8 
European  Index  Notes  will  receive  not 
less  than  90%  of  the  initial  issue  price, 
plus  an  6imoimt,  called  the 
“Supplemental  Redemption  Amount,” 
based  on  the  percentage  increase,  if  any, 
up  to  a  specific  amoimt,  over  the 
starting  index  value  in  the  Major  8 


^  The  Commission  has  previously  approved  the 
listing  and  trading  of  MITTS  or  hybrid  securities 
similar  to  MITTS  based  upon  portfolios  or 
securities.  See  e.g..  Securities  Exchange  Act  Release 
Nos.  32840  (September  2. 1993),  58  FR  47485 
(September  9, 1993);  33368  (December  22, 1993),  58 
FR  68975  (December  29, 1993);  33495  (January  19, 
1994),  59  FR  3883  (January  27, 1994);  34692 
(September  20, 1994),  59  FR  49267  (September  27, 
1994);  37533  (August  7, 1996),  61  FR  42075  (August 
13, 1996);  and  37744  (September  27, 1996),  61  FR 
52480  (October  7, 1996)  ("Term  Notes  Approval 
Orders”).  Although  certain  aspects  of  the  Major  8 
European  Index  Notes  are  similar  to  those  MITTS 
previously  approved  by  the  Commission,  this  is  the 
first  time  the  Commission  has  reviewed  a  MITTS 
product  that  is  an  index  of  several  indices  rather 
than  a  portfolio  of  individual  securities. 

‘  Specifically,  the  notes  must  have:  (1)  A 
minimum  distribution  of  one  million'trading  units; 
(2)  a  minimum  of  400  holders;  (3)  an  aggregate 
market  value  of  at  least  $4  million;  and  (4)  a  term 
of  at  least  one  year.  Additionally,  the  issuer  of  the 
notes  must  have  assets  of  at  least  $100  million, 
stockholders’  equity  of  at  least  $10  million,  and  pre¬ 
tax  income  of  at  least  $750,000  in  the  last  fiscal  year 
or  in  tow  of  the  three  prior  fiscal  years.  As  an 
alternative  to  these  financial  criteria,  the  issue  must 
have  either:  (1)  assets  in  excess  of  $200  million  and 
stockholders’  equity  in  excess  of  $10  million;  or  (2) 
assets  in  excess  of  $100  million  and  stockholders’ 
equity  of  at  least  $20  million. 

"The  Exchange’s  continued  listing  guidelines  are 
set  forth  in  Sections  1001  through  1003  of  the 
Exchange’s  Company  Guide.  Section  1002(b)  states 
that  the  Exchange  will  consider  removing  from 
listing  any  security  where,  in  the  opinion  of  the 
Exchange,  it  appears  that  the  extent  of  public 
distribution  or  aggregate  market  value  has  become 
so  reduced  to  make  further  dealings  on  the 
Exchange  inadvisable.  With  respect  to  the 
continued  listing  guidelines  for  distribution  of  the 
indexed  term  notes  on  the  Major  8  European  Index, 
the  Exchange  will  rely,  in  ]}art,  on  the  guidelines 
in  Section  1003(b),  which  discuss  suspensions  and 
delistings  with  respect  to  limited  distributiop  and 
reduced  market  value.  See  Amendment  No.  2,  supra 
note  5. 
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European  Index.'®  The  notes  will  not  be 
callable  or  redeemable  prior  tp  maturity 
and  will  be  cash  settled  in  U.S. 
currency. 

Consistent  with  other  structured 
products,  the  Exchange  will  distribute  a 
circular  to  its  membership,  prior  to  the 
commencement  of  trading,  providing 
guidance  with  regard  to  member  firm 
compliance  responsibilities,  including 
appropriate  suitability  criteria  and/or 
guidelines,  and  highlighting  the  special 
risks  and  characteristics  of  the  proposed 
Major  8  European  Index  Notes."  The 
Exchange’s  equity  trading  rules  will 
apply  to  the  trading  of  the  indexed  term 
notes  linked  to  the  Major  8  European 
Index,  including  Rules  411  and  462.'^ 
Specifically,  RiUe  411  will  impose  a 
duty  of  due  diligence  on  Amex’s 
members  and  member  firms  to  learn  the 
essential  facts  relating  to  every  customer 
prior  to  trading  Major  8  European  Index 
Notes.  In  addition,  for  this  particular 
MITTS  product,  the  Exchange  will 
require  members  and  member  firms  to 
m^e  a  determination  that  the  proposed 
index  term  note  is  suitable  for  the 
customer,  and  the  person  making  the 
recommendation  should  have  a 
reasonable  basis  for  believing  at  the  time 
of  making  the  recommendation  that  the 
customer  has  the  knowledge  and 
experience  in  financial  matters  that  they 
may  be  capable  of  evaluating  the  risks 
and  the  special  characteristics  of  the 
recommended  transaction,  and  is 
financially  able  to  bear  the  risks  of  the 
recommended  transaction. 

According  to  Amex,  the  eight  indices 
(“sub-indices”  or  individually  “sub¬ 
index”)  that  form  the  Major  8  European 
Index  are  comprised  of  a  total  of  341  of 
the  largest  and  most  liquid  securities 
from  each  of  the  eight  European  markets 
they  represent.  Initial  weightings  will  be 


See  Amendment  No.  2,  supra  note  5.  In  no 
event  will  the  Supplemental  Redemption  Amount 
be  less  than  zero.  The  Supplemental  Redemption 
Amount  will  equal: 

Principal  x  (Ending  Index  Value-Starting  Index 
Value)  +  Starting  Index  Value  x  Participation  Rate 

The  Participation  Rate  will  equal  a  {actor  between 
110%  and  120%.  Investors  will  only  be  able  to 
participate  in  appreciation  of  the  indexed  term 
notes  up  to  the  established  Participation  Rate.  For 
example,  assuming  a  120%  Participation  Rate,  if  the 
Major  8  European  Index  appreciates  30%  over  its 
starting  value,  investors  would  only  be  able  to 
receive  at  expiration  their  initial  investment  plus 
20%  of  the  appreciation  in  the  Major  8  European 
Index  value.  See  Amendment  No.  2,  supra  note  5. 

See  Amendment  Nos.  1  and  2,  supra  notes  4 
and  5. 

i^Rule  411  requires  the  Exchange’s  members  to 
use  due  diligence  to  learn  the  essential  facts  relative 
to  every  customer  and  to  every  order  or  account 
accepted.  Rule  462  requires  the  application  of 
equity  margin  rules  to  the  trading  of  indexed  term 
notes.  See  Amendment  No.  1,  supra  note  4. 

See  Amendment  No.  2,  supra  note  5,  attached 
Draft  Information  Circular. 


assigned  to  each  sub-index  at  the  close 
of  trading  on  the  day  immediately  prior 
to  the  listing  of  the  Index  Notes  and 
based  upon  the  index’s  market 
capitalization.  Based  on  market  data  as 
of  April  3, 1997,  the  UK’s  Financial 
Times  SE  100  Index  (“FT-SE  100”) 
would  have  an  assigned  weight  of 
approximately  38.36%;  the  Deutscher 
Aktienindex  (“DAX”)  would  have  an 
assigned  weight  of  approximately 
14.50%;  the  Compagnie  des  Agents  de 
Change  40  Index  (“CAC  40”)  would 
have  an  assigned  weight  of 
approximately  11.82%;  the  Swiss 
Market  Index  (“SMI”)  would  have  an 
assigned  weight  of  approximately 
10.28%;  the  Amsterdam  European 
Options  Exchange  Index  (“AEX”)  would 
have  an  assigned  weight  of 
approximately  5.94%;  the  Milano  Italia 
Borsa  30  Index  (“MIB  30”)  would  have 
an  assigned  weight  of  approximately 
9.42%;  the  Stockholm  Options  Market 
Index  (“OMX”)  would  have  an  assigned 
weight  of  approximately  4.60%;  and  the 
IBEX  35  would  have  an  assigned  weight 
of  approximately  5.08%.''*  Amex 
represents  that  it  has  in  place 
surveillance  sharing  agreements  with 
the  appropriate  regulatory  organizations 
in  each  country  represented  in  the 
Major  8  Eiuopean  Index,  except  Sweden 
and  Swit2%rland,  which  together 
represented  14.88%  of  the  Major  8 
European  Index  as  of  April  3, 1997. 

The  Major  8  Europiean  Index  will  be 
calculated  using  a  “capitalization- 
weighted”  methodology.  As  noted 
above,  each  sub-index  will  be  given  its 
assigned  weighting  at  the  close  of 
trading  on  the  day  immediately  prior  to 
the  listing  of  the  Index  Note,  llie 
number  of  shares  in  each  sub-index  will 
be  fixed  on  that  day  and  will  equal  its 
weighting  in  the  Index  times  100 
divided  by  the  sub-index  level.  There 
will  be  no  periodic  rebalancing  of  the 
Major  8  Emopean  Index  to  reflect 
changes  in  relative  market 
capitalizations  among  the  sub-indices. 
The  initial  sub-index  value  used  in  the 
Major  8  European  Index  calculation  will 
equal  the  product  of  the  number  of 
shares  in  the  sub-index  times  its 
representative  sub-index  level.  The 
Major  8  European  Index  will  initially  be 
set  to  provide  a  benchmark  value  of 
100.00  at  the  close  of  trading  on  the  day 
preceding  the  listing  of  the  Index  Note. 
The  Exchange  will  calculate  the  Major 
8  European  Index  and,  similar  to  other 
stock  index  values  published  by  the 
Exchange,  the  value  of  the  Major  8 


A  brief  description  of  each  of  the  sub-indices 
is  set  forth  in  detail  in  the  notices  release.  See 
Securities  Exchange  Act  Release  No.  38664  (May 
21, 1997),  62  FR  28910  (May  28,  1997). 


European  Index  'will  be  calculated 
continuously  and  disseminated  every  15 
seconds  over  the  Consolidated  Tape 
Association’s  Network  B  each  trading 
day  until  the  last  individual  sub-index 
ceases  updating  in  its  home  market.  The 
Exchange  will  then  disseminate  the 
Major  8  European  Index  based  on  the 
closing  values  for  each  sub-index. 

Because  index  term  notes  are 
generally  meant  to  be  a  one  time 
issuance,  providing  investors  with  a 
percentage  of  the  appreciation  in  the 
index  as  measured  over  a  specified 
period  of  time,  and  are  essentially  a 
passive  investment,  the  Major  8 
European  Index  will  not  be  actively 
maintained  like  other  derivatively  based 
index  products,  except  as  discussed 
below.  The  shares  for  each  sub-index 
will  remain  fixed  during  the  life  of  the 
note,  except  in  the  event  of  a  significant 
action  taken  by  the  publisher  of  the  sub¬ 
index  such  as  a  split  of  the  value  of  the 
sub-index  or  a  change  in  he  method  of 
calculation.  For  example,  if  the 
publisher  of  one  of  the  sub-indices  were 
to  split  that  index,  Amex  would  double 
the  shares  represented, by  that  sub-index 
in  the  Major  8  European  Index.'® 
Further,  if  a  sub-index  ceases  to  be 
published,  the  Exchange  may  determine 
to  replace  it  with  a  substitute  index 
(another  index  currently  being 
published  that  correlates  highly  with  he 
sub-index  being  replaced),  a  successor 
index  (an  index  intended  by  the 
publisher  as  a  replacement  to  the 
original  sub-index),  or  may  imdertake  to 
publish  the  sub-index  using  the  same 
procedures  last  used  to  calculate  the 
sub-index  prior  to  its  discontinuance.'® 
For  example,  Amex  states  that  if  the 
CAC— 40  should  cease  to  be  published 
by  SBF-Paris  Bourse,  Amex  may 
undertake  to  publish  a  capitalization- 
weighted  index  of  40  of  the  most  liquid 
and  highly  capitalized  stocks  traded  on 
the  Paris  Bourse.'^  Finally,  the 
Commission  notes  that  Amex  has  sole 
authority  to  determine  whether  to 


See  Amendment  No.  2,  supra  note  S. 

'*See  Amendments  Nos.  1  and  2,  supra  notes  4 
and  5. 

See  Amendment  No.  2,  supra  note  5.  The 
Commission  notes  that  this  replacement  process  is 
a  slightly  different  approach  than  in  other  MlTT'S- 
like  products.  Generally,  when  portfolio  securities 
cease  to  exist  during  the  term  of  the  note  due  to  a 
merger,  acquisition,  or  similar  type  corporate 
transaction,  a  value  equal  to  the  security’s  final 
value  will  be  assigned,  to  the  stock.  If  the  issuer  of 
a  component  stock  is  in  the  process  of  liquidation 
or  subject  to  a  bankruptcy  proceeding,  insolvency, 
or  other  similar  adjudication,  the  security  will 
continue  to  be  included  in  the  index  as  long  as  a 
market  price  for  the  security  is  available.  If  a  market 
price  is  no  longer  available  for  an  index  stock  due 
to  circumstances  including,  but  not  limited  to, 
liquidation,  bankruptcy,  insolvency,  or  any  other 
similar  proceeding,  then  the  security  is  assigned  a 
value  of  zero  for  index  calculation  purposes. 
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replace  a  sub-index  that  has  ceased  to  be 
published  and,  if  so,  the  choice  of 
replacement.  The  issuer  of  the  Major  8 
European  Index  Notes  has  no  role  in 
these  determinations. 

If  the  marketplace  for  the  securities 
imderlying  any  of  the  sub-indices  that 
constitute  the  major  8  European  Index  is 
closed  on  any  given  business  day  in  the 
U.S.,  such  as  in  the  event  of  a  market 
disruption  due  to  a  natural  disaster  or 
in  the  more  likely  event  that  the 
marketplace  is  closed  for  a  holiday 
celebrated  in  the  foreign  country,  Amex 
vyrill  use  the  previous  closing  value  in 
the  calculation  of  the  Major  8  European 
Index. 

in.  Discussion 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  S^tion  6(b)(5).^® 
Specifically,  the  Commission  believes 
providing  for  exchange-trading  of  the 
Major  8  European  Index  Notes  will  offer 
a  new  and  innovative  means  of 
participating  in  the  market  for  foreign 
secnirities.  In  particular,  the  Commission 
believes  that  ^e  proposed  Index  Notes 
will  permit  investors  to  gain  equity 
exposure  in  securities  trading  in  eight 
foreign  markets  while  at  the  same  time 
limiting  the  downside  risk  of  the 
original  investment  as  a  result  of  the 
principal  guarantee.  Accordingly,  for 
the  reasons  discussed  below  as  well  as 
the  same  reasons  as  discussed  in  the 
Term  Notes  Approval  Orders, 20  the 
Commission  finds  that  the  rule  proposal 
is  consistent  with  the  requirements  of 
Section  6(b)(5)  of  the  Act  that  the  rules 
of  an  exchange  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  facilitate  transactions  in 
securities  and  to  protect  investors  and 
the  public  interest.^^ 

The  Commission  notes  that  the  Major 
8  European  Index  Notes  are  not 
leveraged  instruments;  however,  their 
price  will  still  be  derived  from  and 
based  upon  the  performance  of 
securities  in  eight  European  markets  as 
reflected  by  the  underlying  sub-indices. 
As  noted  in  the  Term  Notes  Approval 
Orders,  the  level  of  risk  involved  in  the 
purchase  and  sale  of  a  MITTS  is 
generally  similar  to  the  risk  involved  in 
the  purchase  or  sale  of  traditional 


See  Amendment  No.  2,  supra  note  5. 

•915  U.S.C.  78f(b)(5). 

“See Term  Notes  Approval  Orders,  supra  note  7. 
9'  In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efHciency,  competition,  and  capital  formation.  15 
U.S.C.  78c(n. 


common  stock,  except  for  the  fact  that 
the  products  are  derivatively  priced 
from  a  portfolio  of  securities.  MITTS  on 
the  Major  8  European  Index,  however, 
raise  an  additional  level  of  risk  because 
the  final  rate  of  return  of  the  Index 
Notes  is  derivatively  priced,  based  upon 
the  performance  of  a  portfolio  of  eight 
different  sub-indices,  whose 
performance  is  also  derivatively  priced 
based  upon  the  performance  of  a 
portfolio  of  securities  trading  in  each  of 
these  eight  market  centers.22 
Accordingly,  the  Commission  has 
specific  concerns  regarding  this  type  of 
product.  For  the  reasons  discussed 
below,  the  Commission  believes  Amex’s 
proposal  adequately  addresses  these 
concerns. 

First,  the  Commission  notes  that 
Amex’s  rules  and  procedures  addressing 
the  special  concerns  attendant  to  the 
trading  of  hybrid  securities  will  be 
applicable  to  the  proposed  Index  Notes. 
In  particular,  by  imposing  the  hybrid 
listing  standards,  heightened  suitability 
for  recommendations  in  Index  Notes, 
disclosure,  and  compliance 
requirements  noted  above,  the 
Conunission  believes  that  the  Exchange 
has  adequately  addressed  the  potent!^ 
problems  that  could  arise  from  the 
hybrid  nature  of  the  proposed  Index 
Notes.  In  addition,  Amex  will  distribute 
a  circular  to  its  membership  calling 
attention  to  the  specific  risks  associated 
with  the  Major  8  European  Index 
Notes.23 

Second,  the  Major  8  European  Index 
Notes  remain  a  non-leveraged  product 
with  the  issuer  guaranteeing  no  less 
than  90%  of  principal  return.  The 
Conunission  realizes  that  the  final 
payout  on  the  Major  8  European  Index 
Notes  is  dependent  in  part  upon  the 
individual  credit  of  the  issuer.  To  some 
extent  this  credit  risk  is  minimized  by 
the  Exchange’s  listing  standards  in 
Section  107A  of  the  Company  Guide 
which  provide  that  only  issuers 
satisfying  substantial  asset  and  equity 
requirements  may  issue  securities  such 
as  MITTS.  In  addition,  the  Exchange’s 
hybrid  listing  standards  further  require 
that  the  proposed  indexed  term  notes 
have  at  least  $4  million  in  market 
value.^-*  In  any  event,  finemcial 
information  regarding  the  issuer,  in 
addition  to  information  on  the 
underlying  sub-indices,  will  be 
publically  available  to  investors. 

Third,  each  of  the  suh-indices 
represent  securities  from  eight  major 


**  As  noted  above,  supra  note  7,  this  is  the  first 
time  the  Commission  has  reviewed  a  MITTS 
product  that  is  an  index  of  several  indices. 

99  See  Amendment  Nos.  1  and  2.  supra  notes  4 
and  5. 

See  Amex  Company  Guide  S 107A. 


markets.  Both  the  history  and 
performance  of  these  indices,  as  well  as 
ciurent  pricing  trends,  should  be  readily 
available  through  a  variety  of  public 
sources.  Further,  the  Commission  notes 
that  although  the  value  of  each  sub¬ 
index  should  be  available,  Amex  has 
committed  to  disseminating  the  value  of 
the  Major  8  European  Index  on  a  real¬ 
time  basis  at  least  once  every  15  seconds 
throughout  the  trading  day.  As  noted 
above,  current  values  for  each 
individual  sub-index,  for  as  long  as  they 
are  available  during  Amex’s  trading 
hours.  The  Commission  believes  that 
this  information  will  be  extremely 
useful  and  beneficial  for  investors  in  the 
Index  Notes. 

Fourth,  the  Commission  also  has  a 
systematic  concern  that  a  broker-dealer 
or  a  subsidiary  providing  a  hedge  for  the 
issuer  will  incur  position  exposiure.  As 
discussed  in  the  Term  Notes  Approval 
Orders,  the  Commission  believes  this 
concern  is  minimal  given  the  size  of  the 
proposed  Index  Notes  issuance  in 
relation  to  the  net  worth  of  the  issuer.^s 

Finally,  the  Commission  also  believes 
that  the  listing  and  trading  of  the 
proposed  Index  Notes  should  not 
unduly  impact  the  market  for  the 
securities  underl)ring  the  sub-indices  or 
raise  manipulation  concerns.  The 
Commission  notes  that  all  of  the  sub¬ 
indices  that  make  up  the  Major  8 
European  Index  are  established 
indices.^*  The  Commission  has 
previously  reviewed  or  approved  six  of 
the  eight  sub-indices,  representing 
83.78%  of  the  value  of  the  Major  8 
European  Index  as  of  April  3, 1997,27  in 
the  context  of  either  warrant  trading, 
options  trading,  or  while  issuing  non¬ 
objection  letters  to  the  Commodity 


99  See  Term  Notes  Approval  Orders,  supra  note  7. 

99  The  Conunission  notes  that  the  Major  8 
European  Index  Notes  are  not  quite  equivalent  to 
other  MITTS  in  that  the  Major  8  European  Index  is 
based  upon  a  group  of  sub-indices,  all  of  which 
have  not  been  approved  by  the  Conunission  for 
trading.  The  Commission  notes  that  by  approving 
this  proposed  rule  change  the  Commission  is  not 
approving  either  the  Major  8  European  Index  or  the 
underlying  sub-indices  for  options,  warrants, 
and/or  futures  trading.  The  Commission  further 
notes  that  if  the  sub-indices  that  have  not  been 
approved  were  to  equal  more  than  20%  of  the  Major 
8  European  Index  value,  the  Commission  would 
find  it  necessary  to  evaluate  those  sub-indices  like 
other  index  products  before  approving  the  MITT. 
The  decision  to  allow  a  MITTS  to  be  priced  partly 
off  of  non-approved  indices  is  related  to  the  fact 
that  the  Index  Notes  are  a  limited  issuance,  at  least 
90%  principal  guaranteed,  non-leveraged 
investment,  and  that  the  non-approved  indices 
comprise  only  16.22%  of  the  Major  8  European 
Index  value.  Any  changes  in  these  factors  would 
alter  the  Commission’s  determination. 

99  The  sub-indices  that  have  been  previously 
reviewed  or  approved  in  one  of  these  contexts  are 
the  FT-SE  100,  DAX,  CAC  40,  MIB  30,  OMX,  and 
the  IBEX  35.  The  other  two  sub-indices  in  the  Major 
8  European  Index  are  SMI  and  AEX. 
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Futures  Trading  Commission  (“CFTC”) 
regarding  offers  and  sales  to  U.S. 
citizens  of  futmres  and  options  on 
futures  on  those  sub-indices.  In  these 
previous  revievirs,  the  Commission 
evaluated  each  of  the  individual  sub¬ 
indices  noted  above  and  foimd  that  they 
were  broad-based  indices  comprised  of 
highly  capitalized  stocks  with  high 
trading  volumes  that  were  not  readily 
susceptible  to  manipulation. 

Specifically,  in  the  letters  to  the 
CFTC,  the  Commission  found  that 
certain  of  the  sub-indices  are  not  readily 
susceptible  to  manipulation  because  of 
the  representative  nature  of  the  various 
industry  segments  included  in  the 
individual  index,  the  relative  weighted 
value  of  the  index’s  component  stocks, 
and  the  substantial  capitalization  and 
trading  volume  of  the  component 
stocks.28  In  Conunission  orders 
previously  approving  the  FT-SE  100  for 
warrant  and  reduced-value  options 
trading,  the  CAC  40  for  warrant  trading, 
and  the  DAX  for  warrant  trading,  the 
Commission  made  similar  findings  that 
the  index  was  a  broad-based  index  of 
actively  traded,  well  capitalized 
stocks.2®  Additionally,  Amex’s 
surveillance  procedures  should  serve  to 
deter  as  well  as  detect  any  potential 
manipulation.^® 

The  Commission  finds  good  cause  to 
approve  Amendment  Nos.  1  and  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  As  noted  above. 
Amendment  No.  1  states  that  the 
Exchange’s  equity  rules,  including  the 
equity  margin  rule  and  the  suitability 
rule,  will  apply  to  the  trading  of  the 
proposed  Index  Notes.  The  Draft 
Information  Circular  included  in 
Amendment  No.  2  also  adopts 
heightened  suitability  standards,  as 
described  above,  for  this  particular 
MITTS  product.  In  addition. 
Amendment  No.  1  clarifies  that  the 


The  Commission  has  issued  these  non¬ 
objection  letters  relating  to  the  offer  and  sale  of 
futures  and/or  options  on  futures  on  the  FT-SE  100, 
the  DAX,  the  CAC  40,  the  MIB  30,  the  OMX,  and 
the  IBEX  35. 

28  See  Securities  Exchange  Act  Release  Nos. 

27769  (March  6, 1990),  55  FR  9380  (March  13, 

1990)  (FT-SE-100  Warrants):  28544  (October  17, 

1990) ,  55  FR  42792  (October  23, 1990)  (CAC  40 
Warrants):  28587  (October  30, 1990),  55  FR  46595 
(November  5, 1990)  (CAC  40  Warrants):  29722 
(September  23, 1991),  56  FR  49807  (October  1, 

1991)  (FT-SE  100  Reduced-Value  Index  Options): 
and  36070  (August  9, 1995),  60  FR  42205  (August 
15, 1995  (DAX  Warrants). 

“As  noted  above,  Amex  represents  that  it  has  in 
place  surveillance  sharing  agreements  with  the 
appropriate  regulatory  organizations  in  each 
country  in  the  Major  8  European  Index,  except 
Sweden  and  Switzerland.  These  two  countries 
together  represented  only  14.88%  of  the  Major  8 
European  Index  as  of  April  3, 1997. 


Exchange  will  distribute  to  its 
membership*,  prior  to  trading  the 
proposed  Index  Notes,  a  circular 
providing  guidance  with  regard  to 
member  and  member  firm  compliance 
responsibilities,  including  suitability 
recommendations,  when  handling 
transactions  in  the  proposed  Index 
Notes  and  highlighting  their  special 
risks  and  characteristics. 

Amendment  No.  1  also  states  that  the 
continued  listing  standards  set  forth  in 
Sections  1001-1003  of  the  Amex 
Company  Guide  will  apply  to  the 
trading  of  the  proposed  Index  Notes, 
and  Amendment  No.  2  further  clarifies 
this  by  stating  that  Section  1003(b),  in 
particular,  will  apply.  Finally, 
Amendment  Nos.  1  and  2,  collectively, 
state  that  the  shares  for  each  sub-index 
will  remain  fixed,  except  in  the  event  of 
a  significant  action  taken  by  the 
publisher,  such  as  a  split  in  the  sub¬ 
index  value,  a  change  in  the  calculation 
of  the  sub-index,  or  if  the  sub-index 
ceases  to  be  published.  Amendment  No. 
2  gives  an  example  of  how  a  split  in  the 
value  of  the  sub-index  would  affect  the 
Major  8  European  Index,  and  clarifies 
the  alternatives  available  to  Amex  if  a 
sub-index  ceased  to  be  published. 
Amendment  No.  2  also  states  how  Amex 
would  calculate  the  major  8  European 
Index  if  the  marketplace  of  a  sub-index 
was  closed  on  any  given  business  day  in 
the  U.S.,  such  as  if  a  market  disruption 
occiured  due  to  a  natural  disaster  or  a 
foreign  holiday. 

The  Commission  believes  that 
Amendment  Nos.  1  and  2,  as  described 
herein,  clarify  and  strengthen  the 
Exchange’s  proposal  by,  among  other 
things,  providing  the  specific  continued 
listing  standards  that  wrill  apply,  which 
should  help  ensiue  a  minimal  level  of 
depth  emd  liquidity  for  continued 
trading  of  the  product  on  Amex, 
identifying  which  trading  rules  will 
apply  to  the  trading  of  Index  Notes,  and 
adopting  a  heightened  suitability 
standard  for  recommendations 
concerning  the  Index  Notes. 
Amendments  Nos.  1  and  2  also  refine 
the  original  proposal  by  specifying  in 
further  detail  how  the  Exchange  will  be 
responsible  for  determining  any  changes 
in  &e  sub-indices  due  to  a  significant 
event,  and  the  terms  of  the  Information 
Circular  to  members  and  members, 
firms.  Additionally,  the  Exchange’s 
proposal  to  list  and  trade  the  proposed 
indexed  term  notes  was  noticed  for  the 
full  comment  period  and  no  comment 
letters  were  received.  Accordingly,  the 
Commission  believes  that  it  is 
consistent  with  Section  6(b)(5)  of  the 
Act  to  approve  Amendment  Nos.  1  and 
2  to  the  proposal  on  an  accelerated 
basis. 


Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  Nos. 
1  and  2  to  the  rule  proposal.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Conunission, 
450  Fifth  Street,  N.W,,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written  -> 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi'om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-97-  19  and  should  be 
submitted  by  August  1, 1997. 

IV.  Conclusion 

It  is  therefore  ordered,  pursusmt  to 
Section  19(b)(2)  of  the  Act,®^  that  the 
proposed  rule  change  (SR-Amex-97- 
19),  including  Amendment  Nos.  1  and 
2,  is  approved. 

For  the  (Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  3* 

Margaret  H.  McFarland, 

Deputy  Secretary.  ’ 

[FR  Doc.  97-18225  Filed  7-10-97:  8:45  am) 
BILUNQ  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38817;  File  No.  SR-CBOE- 
97-29] 

Self-Regulatory  Organizations;  The 
Chicago  Board  Options  Exchange, 

Inc.;  Notice  of  Filing  and  Immediate 
Effectiveness  of  a  Proposed  Rule 
Change  Relating  to  the  Fee  Reduction 
Program  for  Market-Maker  Transaction 
Fees,  Floor  Broke  Fees,  and  Member 
Dues;  and  the  Cus^mer  "Large”  Trade 
Discount  Program 

July  7, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  934  (“Act”),^ 
notice  is  hereby  given  that  on  June  30, 
1997,  the  Chicago  Board  Options 
Exchange  (“CBOE”  or  “Exchange”)  filed 
with  the  Securities  and  Exchange 


« 15  U.S.C.  78s(b)(2). 

17  CFR  200.30-3(a)(12). 

» 15  U.S.C.  78s(b)(l)  (1988). 
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Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  by  CBOE.  The 
Commission  is  publishing  this  notice  to 
sohcit  comments  on  the  proposed  rule 
change  hum  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statnnent  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

CBOE  is  proposing  to  renew  and 
amend  (i)  its  Fee  Reduction  Program  for 
Market-Maker  Transaction  Fees,  Floor 
Broker  Fees,  and  Member  Dues;  and  (ii) 
Its  Customer  “Large”  Trade  Discoimt 
Program.2 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  CBOE 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  renew  and  amend  (i)  the 
Exchange’s  Fee  Reduction  Program  for 
Market-Maker  Transaction  Fees,  Floor 
Broker  Fees,  and  Member  Dues;  and  (ii) 
its  Customer  “Large”  Trade  Discoimt 
Program.  The  foregoing  fee  changes  are 
being  implemented  by  the  Exchange 
pursuant  to  CBOE  Rule  2.22,  Other  Fees 
or  Charges,  and  will  take  effect  on  July 
1, 1997.3 

The  Exchange’s  Fee  Reduction 
Program  for  market-maker  transaction 
fees,  floor  broker  fees,  and  member  dues 
currently  provides  that  if  at  the  end  of 
any  quarter  of  the  Exchange’s  fiscal 
year,  the  Exchange’s  average  contract 
volume  per  day  on  a  fiscal  year-to-date 
basis  exceeds  one  of  certain 
predetermined  volmne  thresholds,  the 
Exchange’s  market-maker  transaction 
fees,  floor  broker  fees,  and  member  dues 


2  The  text  of  the  proposed  rule  change  is  attached 
as  Exhibit  A  to  File  No.  SR-CBOE-97-29,  and  is 
available  for  review  in  the  principal  office  of  CBOE 
and  in  the  Commission’s  Public  Reference  Room. 

^CBOE  notified  its  membership  of  these  changes 
in  notice  to  members  97-31,  dat^  July  1, 1997. 
Telephone  conversation  with  Stephanie  Mullins, 
Attorney,  CBOE,  and  Peggy  Blake.  Division  of 
Market  Regulation,  Commission  Quly  3, 1997). 


will  be  reduced  in  the  following  fiscal 
quarter  in  accordance  with  a  fee 
reduction  schedule.  The  Program  is 
scheduled  to  terminate  on  Jime  30, 1997 
at  the  end  of  the  Exchange’s  1997  fiscal 
year.  The  Program  is  proposed  to  be 
amended  to  provide  that  the  Program 
will  continue  in  efiect  during  the 
Exchange’s  1998  fiscal  year  and  will 
terminate  on  June  30, 1998.  The 
program  also  is  proposed  to  be  amended 
to  increase  the  volume  thresholds  at 
which  the  discount  commences. 
Specifically,  the  threshold  volume  at 
which  the  $.01  market-maker 
transaction  fee  reduction  applies  will  be 
increased  from  675,000  contracts  to 
700,000  contracts'.  Also,  the  threshold 
voliune  at  which  the  floor  broker  fee 
reduction  of  $.005  applies  will  be 
increased  finm  700,000  contracts  to 
725,000  contracts.  Finally,  the  member 
dues  fee  reduction,  which  currently 
ranges  from  25%  to  75%  for  volumes 
ranging  firom  650,000  to  750,000 
contracts,  as  amended,  will  increase  the 
volume  thresholds,  with  the  25% 
discount  commencing  at  675,000 
contracts,  the  50%  discount 
commencing  at  750,000  contracts,  and 
the  75%  discoimt  commencing  at 
■  775,000  contracts. 

The  Exchange’s  Customer  “Large” 
Trade  Discount  Program  currently 
provides  for  discounts  on  the 
tr€msaction  fees  that  CBOE  members  pay 
with  respect  to  public  customer  orders 
for  500  or  more  contracts.  Specifically, 
for  any  month  the  Exchange’s  average 
contract  volume  per  day  exceeds  one  of 
certain  predetermined  volume 
thresholds,  the  transaction  fees  that  are 
assessed  by  the  Exchange  in  that  month 
with  respect  to  public  customer  orders 
for  500  or  more  contracts  are  subject  to 
a  discount  in  accordance  with  a 
discount  schedule.  The  Program  is 
scheduled  to  terminate  on  June  30, 1997 
at  the  end  of  the  Exchange’s  1997  fiscal 
year.  The  Program  is  proposed  to  be 
amended  to  provide  that  the  Program 
will  continue  in  effect  during  the 
Exchange’s  1998  fiscal  year  and  will 
terminate  on  June  30, 1998.  In  addition 
to  renewing  the  current  fee  discount 
percentages  under  the  Program,  the 
Program  is  also  proposed  to  be  amended 
to  increase  by  25,000  contracts  all  the 
threshold  levels  to  which  the  discount 
rates  apply,  increasing  the  minimum 
threshold  level  from  575,000  to  600,000 
contracts  at  which  the  30%  discount 
rate  applies.  In  all  other  respects  the 
Proraam  remains  unchanged. 

Tne  proposed  amendments  are  the 
product  of  the  Exchange’s  annual 
budget  review.  The  eunendments  are 
structured  to  fairly  allocate  the  costs  of 
operating  the  Exchange  in  the  event  that 


the  Exchange  experiences  higher 
volume.  In  addition,  althou^  the 
proposed  rule  change  provides  that  the 
Exchange’s  Fee  Reduction  Program  for 
market-maker  transaction  fees,  floor 
broker  fees,  and  member  dues  and  the 
Exchange’s  Customer  “Large”  Trade 
Discount  Program  will  terminate  at  the 
end  of  the  Exchange’s  1998  fiscal  year, 
the  Exchange  intends  to  evaluate  these 
Programs  prior  to  the  beginning  of  the 
1999  fiscal  year  and  may  renew  these 
Programs  in  the  same  or  modified  form 
for  the  1999  fiscal  year. 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act,^  in 
general,  and  furthers  the  objectives  of 
Section  6(b)(4)  of  the  Act  ^  in  particular, 
in  that  it  is  designed  to  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  changes  among  CBOE 
members. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  emy 
burden  on  competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

ni.  Date  of  Efifoctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore, 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)(ii)  ®  of  the  Act  and 
Rule  19b-4(e)(2)  ^  thereunder.  At  any 
time  within  sixty  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 


« 15  U.S.C.  78f. 

» 15  U.S.C.  78fCb)(4). 

“15  U.S.C.  78s{b)(3)(A)(ii). 
^  17  CFR  240.19b-4(e)(2). 
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Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  the  File  No.  SR-CBOE- 
97-29  and  should  be  submitted  by 
August  1, 1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.® 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-18226  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  S01<M)1-M 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38816;  File  No.  SR-CHX- 
97-18] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Ruie  Change  by  the 
Chicago  Stock  Exchange,  Incorporated 
Relating  to  Trading  in  Sixteenths 

July  3, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),^  notice  is  hereby  given  that  on 
June  25, 1997  the  Chicago  Stock 
Exchange,  Incorporated  (“CHX”  or 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Conunission”)  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Rule  37  (c)  and  (e)  of  Article  XX  of  the 
Exchange’s  Rules.  The  text  of  the 
proposed  rule  change  is  as  follows 

■17  CFR  200.30-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 


(additions  are  italicized;  deletions  are 
[bracketed]): 

Article  XX 
Rule  37 

(c)  No  change  in  text  of  introductory 
paragraph. 

(1)  Pricing. 

(1)  Both  buy  and  sell  orders  in  markets 
quoted  with  [a  minimum  variation  (Va 
spread)]  less  than  V4  point  spread  or 
orders  which  do  not  meet  the  criteria  in 
(ii)  or  (iii)  below  will  be  executed  based 
on  the  ITS  BBO. 

(ii)  Buy  orders  in  markets  quoted  with 
(more  than  an  Ve  spread]  a  V4  point 
spread  or  wider  will  be  executed  at  a 
price  Va  point  better  than  the  ITS  Best 
Offer  if  (i)  an  execution  at  the  ITS  Best 
Offer  would  create  a  double  up  tick 
based  upon  the  last  sale  in  the  primary 
market  or  (2)  an  execution  at  the  ITS 
Best  Offer  would  result  in  a  greater  than 
a  Va  point  price  change  from  the  last 
sale  in  the  primary  market. 

(iii)  Sell  orders  in  meu’kets  quoted 
with  [more  than  a  Va  spread]  a  V4  point 
spread  or  wider  will  be  executed  at  a 
price  Vath  point  better  than  the  ITS  Best 
Bid  if  (i)  an  execution  at  the  ITS  Best 
Bid  would  create  a  double  down  tick 
based  upon  the  last  sale  in  the  primary 
market  or  (2)  an  execution  at  the  ITS 
Best  Bid  would  result  in  a  greater  than 
Vath  point  price  change  from  the  last 
sale  in  the  primary  market.  - 

For  exaunple,  the  execution  price  for 
a  market  buy  order  in  a  V4— V2  quoted 
market  is  as  follows: 

No  change  in  the  text  of  the  example. 

(2) -(5)  No  chemge  in  text. 

(d)  No  change  in  text. 

(e)  No  change  in  text  of  introductory 
paragraph. 

(1)  Stopping.  If  an  agency  market 
order  eligible  for  Enhanced  SuperMAX 
would  create  either  a  double  up  tick 
(buy  order)  or  double  down  tick  (sell 
order)  if  the  order  was  executed  at  the 
ITS  BBO,  the  Exchanged  SuperMAX 
program  will  “stop”  the  order.  Once 
stopped,  the  order  will  not  received  an 
execution  that  is  worse  than  the  stopped 
price.  Notwithstanding  anything  in  the 
previous  sentence  to  the  contrary, 
agency  market  orders  in  markets  quoted 
in  less  than  a  V4  point  market  [with  a 
minimum  variation  (usually  Vs  spread)] 
will  not  be  stopped.  Orders  not  stopped 
will  be  immediately  executed  based 
upon  the  ITS  BBO  as  the  case  may  be. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission,  the 
self-regulatory  organization  included 


statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 

The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

As  described  below,  the  purpose  of 
the  proposed  rule  change  is  to  describe 
the  conditions  under  which  the 
SuperMAX  and  Enhanced  SuperMAX 
price  improvement  algorithms  will 
apply,  given  the  recent  changes  in  the 
minimum  trading  increment.^  The 
intent  of  the  Exchange  has  been,  and 
continues  to  be,  to  provide  price 
improvement  in  a  market  with  a  spread 
of  V4  point  or  wider.  The  prior  language 
used  to  describe  this  intent  was  “more 
than  a  Vath  spread,”  and  thereby 
assumed  a  minimum  trading  increment 
of  Vath.  The  proposed  rule  change 
eliminates  the  need  for  any  assumptions 
or  interpretations  regarding  a  minimum 
trading  increment. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6  3  in  that  it  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.'* 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  does  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 


2  See,  e.g., Securities  Exchange  Act  Release  No. 
38590  (May  9. 1997),  62  FR  26832  (May  15. 
1997)(SR-CHX-97-08.  changing  the  minimum 
variation  for  issues  traded  on  the  American  Stock 
Exchange  and  the  CHX  to  sixteenths);  Securities 
Exchange  Act  Release  No.  38717  (June  5, 1997),  62 
FR  32134  (June  12. 1997)(SR-CHX-97-12.  changing 
the  minimum  variation  for  issues  traded  on  the 
New  York  Stock  Exchange  and  CHX  to  sixteenths). 
■15  U.S.C.  §78f(b). 

«W.§78f(b)(5). 
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C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

ni.  Date  of  EfiTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange  and,  therefore,  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  5  and  subparagraph  (e)  of  Rule 
19b— 4  thereunder.® 

At  any  time  within  sixty  days  of  the 
fiUng  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  fix  copies  thereof  with  the 
Secretary,  Seciirities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conununications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-97-18 
and  should  be  submitted  by  August  1, 
1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 


^  Id.  Section  78s(b)(3KA). 
•17CrR240.19b-4. 

^  17  C3Tt  200.30-3(a)(12). 


Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-18227  Filed  7-10-97;  8:45  am] 
BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-38796;  File  No.  SR-OCC- 
97-02) 

Self'Regulatory  Organizations;  Delta 
Clearing  Corp.;  Order  Approving  a 
Proposed  Rule  Change  Relating  to 
Multiple  Brokers  for  Options 
Transactions 

June  30, 1997. 

On  March  11, 1997,  Delta  Clearing 
Corp.  (“Delta”)  filed  with  the  Seciuities 
and  Exchange  Commission 
(“Commission”)  a  proposed  rule  change 
(File  No.  SR-DCC-97-02)  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Exchange 
Act”).'  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
May  13, 1997.^  No  comment  letters  were 
received.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change. 

I.  Description 

The  rule  change  modifies  Delta’s 
procedures  for  options  trading 
(“Options  Procedures”)  to  allow  brokers 
which  have  been  approved  by  Delta 
pursuant  to  the  conditions  set  forth  in 
the  Options  Procedures  to  submit  trade 
reports  for  options  transactions  on 
behalf  of  participants.  Currently,  Delta’s 
Options  Procedures  provide  that  Delta 
may  accept  trade  reports  for  options 
transactions  only  from  one  broker,  Euro 
Broker  Maxcor,  Inc.  (“Euro  Broker”). 

Although  the  rule  change  allows  Delta 
to  designate  certain  options  brokers  as 
authorized  to  submit  trades,  such 
brokers  will  not  be  accorded  the  status 
of  a  “participant,”  and  the  Options 
Procediues  make  no  provision  for  an 
authorized  broker  to  maintain  money  or 
securities  accounts  at  Delta. 
Accordingly,  no  provision  has  been 
made  for  margin  requirements  or 
liquidation  of  an  authorized  broker’s 
accounts  in  the  event  of  the  broker’s 
suspension.  Nevertheless,  the 
procedures  identify  the  minimum 
requirements  a  brokers’  broker  must 
meet  and  the  procedures  Delta  must 
follow  in  the  event  it  determines  to 
deny  access  to  an  authorized  broker  or 


>  15  U.S.C.  788(b)(1). 

2  Securities  Exchange  Act  Release  No.  38568  (May 
2, 1997),  62  26342. 


suspend  an  authorized  broker’s  access 
to  Delta’s  clearing  system.® 

'The  rule  change  amends  Section  401 
of  the  Options  Procedures  to  provide  for 
submission  of  trade  reports  by 
authorized  brokers  in  the  case  of 
brokered  transactions  or  by  peirticipants 
in  the  case  of  nonbrokered  transactions. 
The  rule  change  also  amends  Section 
2002  of  the  procedures  to  provide  that 
every  authorized  broker  shall  keep 
records  shoiving  the  name  of  the 
participants  to  the  transactions  with 
respect  to  each  transaction  submitted  by 
such  authorized  broker  to  be  effected 
through  Delta’s  clearing  system.^ 


^  The  conditions  for  designation  as  an  authorized 
broker  are  set  out  in  Section  2001  of  the  Options 
Procedures.  The  qualifications  necessary  for 
designation  as  an  authorized  broker  include  the 
following:  (1)  the  broker  must  be  properly  registered 
with  the  Commission  under  Section  15(b)  or  15C  of 
the  Exchange  Act  and  be  a  member  in  good 
standing  of  the  National  Association  of  Securities 
Dealers,  Inc.;  (2)  the  broker  must  indicate  an 
interest  in  brokering  transactions  to  be  cleared 
through  Delta’s  clearing  system  and  must  have  the 
operational  capacity  to  do  so;  (3)  the  broker  must 
review  the  requirements  of  Exchange  Act  Rule  17a- 
23  and  must  execute  a  certificate  confirming  its 
compliance  therewith;  (4)  the  broker  must  to  in 
compliance  with  all  net  capital  requirements;  (5) 
the  broker  must  maintain  the  books  and  records 
required  to  be  maintained  under  the  Options 
Pr^edures;  (6)  the  broker  must  employ  personnel 
and  utilized  procedures  which  are  sufficient  to 
discharge  its  obligations  in  a  timely  and  efficient 
manner;  and  (7)  absent  special  circumstances, 
neither  the  broker  nor  any  associated  persons  shall 
be  subject  to  a  statutory  disqualification. 

*The  rule  change  also  makes  other  sections  of  the 
Options  Procedures  apply  to  options  brokers.  These 
include: 

(i)  Section  206,  requiring  the  delivery  of  financial 
reports  and  audits; 

(ii)  Section  208,  setting  forth  the  admission 
procedure  for  an  applicant; 

(iii)  Section  209(a),  requiring  an  authorized 
broker  prior  to  admission  as  an  authorized  broker 
to  execute  an  agreement  agreeing  to  be  bound  by 
Delta’s  procedures; 

(iv)  Sections  209(b)(iv)  and  (v),  pursuant  to  which 
an  authorized  broker  agrees  to  permit  inspection  of 
its  books  and  records  (limited  to  the  extend  relating 
to  transactions  cleared  through  Delta’s  clearing 
system)  and  to  indemnify  Delta  and  its  principals 
from  default  of  misconduct  by  the  authorized 
broker; 

(v)  Section  210(b),  allowing  an  authorized  broker 
to  withdraw  voluntarily  by  delivering  written 
notice  to  Delta  and  Delta’s  clearing  b^k; 

(vi)  Sections  301  and  303,  requiring  among  other 
things  that  the  authorized  broker  maintain  an  office 
during  business  hours  at  which  a  representative  of 
the  authorized  broker  would  be  available  to  take  all 
actions  necessary  for  conducting  business  through 
the  clearing  system  and  maintain  computer  and 
communication  equipment  capable  of  supporting 
software  provided  by  Delta  enabling  computer  to 
computer  communication  of  reports  and  other 
notices; 

(vii)  Article  XII  (Sections  1201, 1202,  and  1208), 
providing  for  suspension  of  authorized  brokers 
upon  the  terms  set  forth  therein; 

(viii)  Article  XV,  applying  the  force  majeure 
provisions  to  authorized  brokers; 

(lx)  Article  XVn,  pursuant  to  which  the 
authorized  brokers  agree  to  submit  to  the 
jurisdiction  of  the  courts  of  the  State  of  New  York 
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Brokers  may  be  approved  to  act  either 
as  authorized  brokers  for  options 
transactions  or  as  authorized  brokers  for 
repurchase  agreement  transactions 
cleared  through  Delta  or  may  be 
approved  to  act  as  authorized  brokers 
for  both  options  and  repurchase 
agreement  transactions.  Initially,  Delta 
anticipates  that  there  will  be  three 
entities  which  will  apply  and  will  be 
authorized  as  brokers  for  the  options 
clearing  system.® 

Delta  expects  that  the  approval  of 
authorized  brokers  for  options 
transactions  may  increase  the  volume  of 
options  transactions  cleared  through 
Delta;  however.  Delta  expects  to  clear  no 
more  than  two  hundred  options 
contracts  per  day  as  a  consequence  of 
admitting  additional  authorized  brokers. 
In  light  of  the  fact  that  the  approval  of 
authorized  brokers  may  result  in 
increased  trading  volume  and  the  fact 
that  Delta  presently  clears  options  and 
repurchase  agreement  transactions  on 
two  different  hardware  platforms.  Delta 
has  adopted  interim  internal  operating 
procedures  providing  for  manual 
oversight  of  participant  and  system 
exposures  limits.® 

n.  Discussion 

Section  17A(b)(3)(F)  ^  of  the  Exchange 
Act  requires  that  a  clearing  agency  be 
organized  and  its  rules  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions,  to  safeguard  funds  and 
securities  in  its  custody  or  control,  and 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  national  system  for 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
The  Commission  believes  that  Delta’s 
introduction  of  multiple  brokers  for 
options  tremsactions  should  permit 
wider  utilization  of  its  clearing  system 
by  participants.  Thus,  the  proposal 
should  increase  the  number  of  trades 
that  are  incorporated  into  the  national 
clearance  and  settlement  system  and 
that  will  obtain  the  benefit  of  Delta’s 
guarantee  and  Delta’s  risk  management 
system.  By  allowing  more  trades  to  be 


or  the  United  States  courts  for  the  Southern  District 
of  New  York;  and 

(x)  The  definition  of  authorized  representative  in 
Article  I. 

^  Such  brokers  are  Euro  Broker,  RMJ  Options 
Trading  Corp„  and  GFI  Group,  Inc. 

®  At  the  start  of  each  business  day.  Delta  will 
review  the  exposure  of  each  participant  from 
options  and  repurchase  agreement  transactions  to 
determine  any  violations  of  exposure  limits.  Delta 
will  establish  a  watch  list  of  any  participant  whose 
exposure  is  80%  of  their  exposure  limit.  Delta  will 
monitor  closely  all  activity  by  participants  on  the 
watch  list.  If  necessary.  Delta  will  also  calculate 
intraday  exposure  for  participants  which  may  result 
in  additional  collateral  calls. 

7  15U.S.C.  78q-l(bK3)(F). 


settled  through  an  automated  clearance 
system,  the  proposal  should  also 
enhance  the  prompt  and  accurate 
clearance  and  settlement  of  trades. 

The  Commission  believes  that 
providing  for  multiple  brokers  for 
options  transactions  and  the  possible 
increase  in  options  trades  processed 
through  Delta  is  being  done  consistently 
with  Delta’s  obligations  to  safeguard 
securities  and  funds  under  Section  17 A. 
For  example.  Delta  has  adopted 
procedures  to  monitor  participants’ 
exposure.  Also,  Delta  will  only  accept 
brokers  that  meet  certain  standards 
designed  to  ensiire  that  the  broker  has 
the  facilities  to  perform  its  functions 
promptly  and  accurately.  Finally,  Delta 
will  receive  the  broker’s  financial 
statements  and  the  ability  to  inspect  the 
broker’s  books  and  records  and  bbus  will 
be  able  to  monitor  any  changes  in  the 
broker’s  condition. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Exchange  Act  and  in  particular  with  the 
requirements  of  Section  17A  of  the 
Exchange  Act  and  the  rules  and 
regulations  thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Exchange  Act, 
that  the  proposed  rule  change  (File  No. 
SR-DCC-97-02)  be  and  hereby  is 
approved. 

For  the  commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.® 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  97-18228  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  8010-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  No.  2561] 

Specification  of  Laws  pursuant  to  the 
Taiwan  Relations  Act 

Pursuant  to  Executive  Order  No. 

13014  of  August  15, 1996  (61  FR  42963), 
and  by  virtue  of  the  authority  vested  in 
me  as  Assistant  Secretary  of  State  for 
Consular  Afiairs  by  the  Secretary  of 
State  in  Delegation  of  Authority  No.  218 
of  September  17, 1996,  and  after 
appropriate  consultation  with  the 
potentially  interested  or  affected  federal 
agencies,  I  hereby  specify  the  following 
provisions  of  law  pursuant  to  section 
7(a)  of  the  Taiwan  Relations  Act,  22 
U.S.C.  3306(a): 

(a)  The  citizenship  and  nationality 
laws  of  the  United  States,  including  but 


«17  CFR  200.30-3(a)(12). 


not  limited  to  Title  III  of  the 
Immigration  and  Nationality  Act  flNA) 
of  1952,  as  amended,  8  U.S.C.  1401  et 
seq.,  to  the  extent  that  the  functions 
provided  for  therein  eu’e  conferred  upon 
diplomatic  and  consular  officers  of  the 
United  States. 

(b)  The  passport  laws  of  the  United 
States,  including  but  not  limited  to  the 
Passport  Act  of  1926,  as  amended,  44 
Stat.  887,  22  U.S.C.  211a  et  seq.,  to  the 
ektent  that  the  functions  provided  for 
therein  are  conferred  upon  diplomatic 
and  consular  officers  of  the  United 
States. 

This  specification  shall  be  published 
in  the  Federal  Register. 

Dated:  June  16,1997. 

Mary  A.  Ryan, 

Assistant  Secretary  of  State. 

The  text  of  Delegation  of  Authority 
218  is  set  forth  below. 

Delegation  of  Authority  No.  218 

Spedification  of  Law  Pursuant  to  the  Taiwan 
Relations  Act 

Pursuant  to  section  7(a)  of  the  Taiwan 
Relations  Act  (hereinafter,  “TRA”),  22  U.S.C. 
3306(a),  and  by  virtue  of  the  authority  vested 
in  me  as  Secretary  of  State  by  section  1  of  the 
State  Department  Basic  Authorities  Act  of 
1956,  as  amended,  22  U.S.C.  2651a,  and 
section  1-101  of  Executive  Order  No.  13014 
of  August  15, 1996  (61  FR  42963),  I  hereby 
provide  as  follows: 

1.  Specification  of  Laws 

I  hereby  specify  the  following  provisions  of 
law  pursuant  to  section  7(a)  of  the  TRA,  22 
U.S.C.  3306(a): 

(a)  Section  1707  of  the  Revised  States  (22 
U.S.C.  4193): 

(b)  Section  1708  of  the  revised  Statutes,  as 
amended  (22  U.S.C.  4194); 

(c)  Section  1709  of  the  Revised  Statutes,  as 
amended  (22  U.S.C.  4195); 

(d)  Section  1710  of  the  Revised  Statutes,  as 
amended  (22  U.S.C.  4196); 

(e)  Section  1711  of  the  Revised  Statutes,  as 
amended  (22  U.S.C.  4197); 

(f)  Section  1718  of  the  Revised  Statutes  (22 
U.S.C.  4198):  and, 

(g)  Section  7  of  the  Act  of  April  5, 1906  (22 

U.S.C.  4215).  / 

These  specifications  shall  be  retroactive  to 
August  15, 1996. 

2.  General  Delegation 

1  hereby  delegate  to  the  Assistant  Secretary 
of  State  for  Consular  Afiairs  the  authority  to 
specify  laws  of  the  United  States  pursuant  to 
section  7(a)  of  the  TRA,  22  U.S.C.  3306(a), 
after  appropriate  consultation  with 
potentidly  interested  or  affected  federal 
agencies,  as  the  Assistant  Secretary  deems 
appropriate. 

3.  Technical  Provisions 

(a)  Notwithstanding  any  provision  of  this 
Specification  and  Delegation  of  Authority, 
the  Secretary  of  State  or  the  Deputy  Secretary 
of  State  may  at  any  time  exercise  any 
function  delegated  herein. 
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(b)  Any  act,  executive  order,  regulation,  or 
procedure  affected  by  this  Specification  and 
Delegation  of  Authority  shall  be  deemed  to 
be  such  act,  executive  order,  regulation,  or 
procedure  as  amended  from  time  to  time. 

(c)  This  Specification  and  Delegation  of 
Authority  shall  be  published  in  the  Federal 
Register. 

Dated;  September  17, 1996 
Warren  Christopher, 

Secretary  of  State. 

[FR  Doc.  97-18215  Filed  7-10-97;  8:45  am]  ‘ 
BILUNG  CODE  4710-0fr-M 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

[Docket  OST-97-21471 

Application  of  Aiaska  Seapiane 
Service,  L.LC.  for  Issuance  Of  New 
Certificate  Authority 

AGENCY:  Department  of  Transportation. 

ACTION:  Notice  of  Order  to  Show  Cause 
(Order  97-7-7), 


SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  (1)  finding  Alaska 
Seaplane  Service,  L.L.C.,  fit,  willing, 
and  able,  and  (2)  awarding  it  a 
certificate  to  engage  in  interstate 
scheduled  air  transportation  of  persons, 
property,  and  mail  using  aircraft  with 
no  more  than  nine  passenger  seats. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
July  22,  1997. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
OST-97-2147  and  addressed  to 
Department  of  Transportation  Dockets 
(SVC-120.30,  Room  PL-401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW,  Washington,  DC 
20590  and  should  be  served  upon  the 
parties  listed  in  Attachment  A  to  the 
order. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janet  A.  Davis,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-9721. 

Dated:  July  7, 1997. 

Patrick  V.  Murphy, 

Deputy  Assistant  Secretary,  for  Aviation  and 
International  Affairs. 

(FR  Doc.  97-18229  Filed  7-10-97;  8:45  am] 
BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CGDp1 -97-051] 

Construction  of  a  Pier  for  Coast  Guard 
Vessels  at  Military  Ocean  Terminal, 
Bayonne,  New  Jersey;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

AGENCY:  Coast  Guard,  DOT. 

ACTION;  Notice  of  availability. 

SUMMARY:  The  Coast  Guard  has  prepared 
an  Environmental  Assessment  (EA)  and 
a  Finding  of  No  Significant  Impact 
(FONSI),  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969,  for  the  proposed  construction  of  a 
new  pier  for  moorage  of  Coast  Guard 
vessels  at  the  Militeuy  Ocean  Terminal, 
Bayonne  (MOTBY).  The  EA  concludes 
that  there  will  be  no  significant  impact 
on  the  environment  and  that 
preparation  of  an  Environmental  Impact 
Statement  will  not  be  necessary.  This 
notice  announces  the  availability  of  the 
EA  and  FONSI. 

ADDRESSES:  Requests  to  receive  a  copy 
of  the  EA  and  FONSI  should  be  mailed 
to  the  Commanding  Officer,  Facilities 
Design  and  Construction  Center-Pacific, 
Rm  2264,  915  Second  Avenue,  Seattle, 
WA  98174.  The  documents  may  also  be 
picked  up  firom  the  same  address 
between  8  a.m.  and  3  p.m.,  P.S.T., 
Monday  through  Friday,  except  Federal 
Holidays,  by  contacting  Mr.  John  Vogel, 
United  States  Coast  Guard,  Facilities 
Design  and  Construction  Center,  at 
telephone  (206)  220-7387. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  Vogel,  United  States  Coast 
Guard,  Facilities  Design  and  ^ 
Construction  Center,  at  telephone  (206) 
220-7387. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  U.S.  Coast  Guard  operates  several 
ice  breakers,  buoy  tenders,  and  aids-to- 
navigation  vessels  in  the  greater  New 
York  Harbor  area.  These  vessels  have 
been  homeported  at  Governors  Island, 
NY,  and  are  in  the  process  of  being 
relocated  to  the  MOTBY.  In  1995,  the 
relocation  was  the  subject  of  a  prior  EA 
and  FONSI.  At  the  time  of  preparation 
of  the  1995  EA,  the  Coast  Guard  had 
anticipated  the  permanent  use  of 
existing  Department  of  Defense  (DOD) 
berths  for  the  Coast  Guard  ice  breakers 
and  buoy  tenders.  However, 
negotiations  with  the  DOD  have 
revealed  that  permanent,  exclusive  use 
of  these  berths  is  not  possible. 

The  proposed  action,  required  to 
furnish  permanent  moorage  facilities  for 


Coast  Guard  cutters  at  the  MOTBY, 
would  provide  Coast  Guard  owned 
moorage  for  the  cutters  on  Coast  Guard 
owned  submerged  lands.  A  new 
concrete  pile-supported  pier, 
approximately  605  feet  long,  veirying  in 
width  firom  13  to  30  feet,  is  proposed  to 
be  constructed  off  of  lot  75  to 
accommodate  the  cutters.  Pile 
supported  vehicle  access  to  the 
proposed  wharf  would  be  provided  at 
one  location,  tying  into  an  existing 
roadway  (F  Street)  at  the  MOTBY.  The 
existing  Coast  Guard  floating  docks 
utilized  by  smaller  USCG  boats  would 
be  relocated  800  feet  west,  to  the  eastern 
end  of  lot  85.  A  new  pile  supported 
pedestrian  walkway  would  connect  the 
floating  docks  to  the  existing  roadway 
(18th  Street). 

Finding 

Construction  of  a  new  pier  for  Coast 
Guard  vessels  at  the  MOTBY  is 
determined  to  have  no  significant  effect 
on  the  quality  of  the  human 
environment  or  require  preparation  of 
an  Environmental  Impact  Statement. 

Dated:  Jime  18, 1997. 

J.L.  Linnon, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
First  Coast  Guard  District. 

[FR  Doc.  97-18265  Filed  7-10-97;  8:45  am] 
BILUNG  CODE  4910-14-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[CGD  97-936] 

Chemical  Transportation  Advisory 
Committee" 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  charter  renewal. 

SUMMARY:  The  Secretary  of 
Transportation  has  renewed  the  charter 
for  the  Chemical  Transportation 
Advisory  Committee  (CTAC)  to  remain 
in  effect  for  a  period  of  two  years  firom 
May  27, 1997,  until  May  27, 1999. 

CTAC  is  a  federal  advisory  committee 
constituted  under  5  U.S.C.  App.  2.  Its 
purpose  is  to  advise  the  Coast  Guard  on 
the  safe  transportation  and  handling  of 
hazardous  materials  in  bulk  on  vessels 
and  barges  in  U.S.  ports  and  waterways. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Kevin  S.  Cook,  Executive 
Director,  or  Lieutenant  John  J.  Plunkett, 
Assistant  to  the  Executive  Director, 
Commandant  (G-MSO-3),  U.S.  Coast 
Guard,  2100  Second  Street  SW., 
Washington,  DC  20593-0001,  telephone 
202-267-0087. 
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Dated:  June  30, 1997. 

Joseph  J.  Angelo, 

Director  of  Standards,  Marine  Safety  and 
Environmental  Protection. 

[FR  Doc.  97-18264  Filed  7-10-97;  8:45  amj 
BILUNQ  CODE  4910-14-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Aircraft 
Certification  Procedures  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  notice  of  meeting 
published  in  the  Federal  Register  on 
July  2, 1997  (62  FR  35879).  The  notice 
announces  that  the  meeting  of  the 
Aviation  Rulemaking  Advisory 
Committee  that  discusses  certification 
procedures  issues  will  meet  on  July  24, 
1997  at  9:00  a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jackie  Smith,  Office  of  Rulemaking, 
ARM-209,  800  Independence  Avenue, 
SW,  Washington,  DC  20591,  telephone 
(202)  267-9682. 

Correction  of  Publication:  In  the 
notice  document  (FR  Doc.  97-17301), 
on  page  35879  in  the  issue  of 
Wednesday,  July  2, 1997,  make  the 
following  correction: 

In  the  DATES  section  on  page  35879, 
second  column,  second  line,  the  time 
was  listed  as  9:00  a.m.  This  time  should 
be  changed  to  read  1:30  p.m. 

Issued  in  Washington,  DC  on  July  7, 1997. 
Brian  A.  Yanez, 

Assistant  Executive  Director,  ARAC  on 
Aircraft  Certification  Procedure  Issues. 

[FR  Doc.  97-18154  Filed  7-10-96;  8:45  amJ 
BIUJNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  Inc.;  Technical  Management 
Committee 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463,  5  U.S.C.,  Appendix  2),  notice 
is  hereby  given  for  the  RTCA  Technical 
Management  Committee  meeting  to  be 
held  July  29, 1997,  starting  at  9:00  a.m. 
The  meeting  will  be  held  at  RTCA,  Inc., 
1140  Connecticut  Avenue,  NW.,  Suite 
1020,  Washington,  DC,  20036. 

The  agenda  will  include:  (1) 
Chairman’s  Remarks;  (2)  Review  and 
Approval  of  Summary  of  the  Previous 


Meeting;  (3)  Consider  and  Approve:  a. 
Proposed  Final  Draft,  DO-160D, 
Environmental  Conditions  and  Test 
Procedures  for  Airborne  Equipment, 
RTCA  Paper  No.  190-97/TMC-281, 
prepared  by  Special  Committee  (SCJ- 
135;  Report  on  Inclusion  of  HIRF  “Pass- 
Fail”  Criteria  in  DC)-160D, 
Environmental  Conditions  and  Test 
Procedures  for  Airborne  Equipment;  b. 
Proposed  Final  Draft,  AOC  ATM 
MASPS,  RTCA  Paper  No.  191-97/TMC- 
282,  prepared  by  SC-169;  c.  Change  1, 
DO-197A  MOPS  for  Traffic  Alert  and 
Collision  Avoidance  System  I,  RTCA 
Paper  No.  181-97/TMC-275,  prepared 
by  SC-147;  d.  Report  from  the  Systems 
Management  Working  Group:  1.  Actions 
Related  to  the  Approval  of  the  SC-162 
Document  Presented  at  the  April  1997 
TMC,  Minimiun  Operational 
Performance  Standard  for  Aeronautical 
Telecommunication  Network  Avionics; 
2.  Status  of  Policy  for  References  in 
RTCA  Documents  to  Standards 
Documents  from  Other  Organizations;  3. 
Revised  Final  Draft,  Minimum 
Operational  Performances  Standards  for 
Aeronautical  Telecommunication 
Network  Avionics,  RTCA  Paper  No. 
184-97/TMC-276,  prepared  by  SC-162; 
e.  Proposed  Update  to  the  Terms  of 
Reference  for  SC-186,  Automatic 
Dependent  Surveillance-Broadcast, 
RTCA  Paper  No.  189-97/TMC-280.  (4) 
Discuss/Take  Position  on:  a.  Report  on 
Proposed  Change  to  DO-204,  Minimum 
Operational  Performance  Standards  for 
406  MHz  ELT’s;  b.  Report  from 
Chairman  of  SC-182  on  the  Progress  of 
the  Committee;  c.  FAA  Request  for  a 
Special  Conunittee  on  Aviation  Data 
Base  Development,  RTCA  Paper  No. 
060-97/TMC-269;  d.  Report  Regarding 
the  Activities  of  SC-169:  1.  Requirement 
for  Change  1  to  DO-219,  Minimum 
Operational  Performance  Standards  for 
ATC  Two-way  Data  Link 
Communications,  RTCA  Paper  No.  415- 
96/TMC-245;  2.  Presentation  of  a  Plan 
for  the  Coordination  of  Activities  for 
Special  Committees  Working  on  Data 
Communications  Issues,  RTCA  Paper 
No.  192-97-TMC-283;  e.  Discussion  of 
Letter  Regarding  Improvement  in  the 
TMC  Process;  (5)  Other  Business:  a. 
Report  from  the  Chairman,  SC-176,  on 
the  Status  of  SC-176  and  DO-1 94 A;  b. 
Discuss  FAA  Letter  Regarding  Future 
Tasking  of  RTCA,  RTCA  Paper  No.  188- 
97/TMC-279);  (6)  Date  and  Place  of 
Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 


information  should  contact  the  RTCA 
Secretariat,  1140  Cormecticut  Avenue, 
NW.,  Suite  1020,  Washington,  D.C. 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
commission  at  any  time. 

Issued  in  Washington,  DC,  on  July  3, 1997. 
Janice  L.  Peters, 

Designated  Official. 

[FR  Doc.  97-18262  Filed  7-10-97;  8:45  am) 
BILUNQ  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Intent  To  Rule  on  Application  To 
Impose  Only,  Impose  and  Use  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  inyokern  Airport, 
Inyokern,  CA 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  impose  only,  impose  and 
use,  and  use  PFC  revenue  firam  a  PFC 
at  Inyokern  Airport  under  the 
provisions  of  the  Aviation  Safety  and  * 
Capacity  Expansion  Act  of  1990,  Title 
EX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Public  Law 
101-508  as  recodified  by  Title  49  U.S.C. 
40117  [C(3)l  and  14  CFR  Part  158.  On 
June  24, 1997,  the  FAA  determined  that 
the  application  to  use  the  revenue  from 
a  PFC  submitted  by  the  Indian  Wells 
Valley  Airport  District  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  September  26, 1997. 

OATES:  Comments  must  be  received  on 
or  before  August  11, 1997. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Airports  Division,  P.O.  Bex 
92007,  Worldway  Postal  Center,  Los 
Angeles,  CA  90009.  In  addition,  one 
copy  of  any  comments  submitted  to  the 
FAA  must  be  mailed  or  delivered  to  Ms. 
Nancy  Bass,  General  Manager,  Inyokern 
Airport,  P.O.  Box  634,  Inyokern,  CA 
93527.  Comments  from  air  carriers  may 
be  in  the  same  form  as  provided  to  the 
Indian  Wells  Valley  Airport  District 
under  section  158.23  of  FAR  Part  158. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  P.  Milligan,  Supervisor 
Standards  Section,  Airports  Division, 

P.O.  Box  92007,  WPG,  Los  Angeles,  CA 
90009,  Telephone:  (310)  725-3621.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
only,  impose  and  use,  and  use  the 
revenue  from  a  PFC  at  the  Inyokern 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990,  Pub. 
L.  101-508  as  recodified  by  Title  49 
U.S.C.  40117  [C(3)])  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158).  On  June  24, 1997,  the  FAA 
determined  that  the  application  to 
impose  only,  impose  and  use,  and  use 
the  revenue  finm  a  PFC  submitted  by 
the  Indian  Wells  Valley  Airport  District 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  September  26, 

1997. 

The  following  is  a  brief  overview  of 
the  application  No.  AWP-97-03-C-00- 
lYK: 

Level  of  the  Proposed  PFC:  $3.00. 

Proposed  Charge  Effective  Date: 
October  1, 1997. 

Proposed  Charge  Expiration  Date: 
December  30,  2002. 

Total  Estimated  PFC  Revenue: 
$253,000  for  impose  or  impose  and  use, 
and  $140,000  for  use  only. 

Brief  description  of  the  proposed 
projects: 

Impose  only:  Widen  Runway  2-20 
from  75'  to  100'— Total  $153,000. 

Impose  and  Use:  Construct  Fire 
Station— Total  $100,000. 

Use  only:  Rehabilitate  Taxiways — 
Total  $140,000.  This  project  was 
previously  approved  as  impose  only 
within  an  overall  PFC  application 
which  was  approved  on  February  11, 
1995,  in  the  total  estimated  amount  of 
$215,000. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Small 
certificated  air  taxi  carriers  not 
providing  scheduled  service. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application,  in  person  at 
the  Inyokern  Airport  Administration 
Office. 


Issued  in  Hawthorne,  California,  on  June 
24, 1997. 

Ellsworth  L.  Chan, 

Acting  Manager,  Airports  Division,  Western- 
Pacific  Region. 

[FR  Doc.  97-18261  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Lebanon  Municipai  Airport,  Lebanon, 
New  Hampshire 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT, 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  Passenger  Facility 
Charge  at  Lebanon  Municipal  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  August  11, 1997. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 

In  audition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Timothy 
J.  Edwards,  at  the  following  address: 
Airport  Manager,  5  Airpark  Road,  West 
Lebanon,  New  Hampshire  03784. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Lebanon  rmder  §  158.23  of  Part  158  of 
the  Federal  Aviation  Regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Priscilla  A.  Scott,  PFC  Program 
Manager,  Federal  Aviation 
Administration,  Airports  Division,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803,  (617) 
238-7614.  The  application  may  be 
reviewed  in  person  at  16  New  England 
Executive  Park,  Burlington, 
Massachusetts. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  Passenger 


Facility  Charge  (PFC)  at  Lebanon 
Municipal  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

On  May  2, 1997,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  City  of  Lebanon  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  Part  158  of  the  Federal 
Aviation  Regulations.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  August 
20, 1997. 

The  following  is  a  brief  overview  of 
the  impose  and  use  application. 

PFC  Project  #:  97-02-C-00-LEB. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
October  1, 1999. 

Proposed  estimated  charge  expiration 
date:  December  1, 1999. 

Estimated  total  net  PFC  revenue: 
$22,350. 

Brief  description  of  project: 
Installation  of  Airport  Security  Fencing. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Lebanon 
Municipal  Airport,  5  Airpark  Road, 
West  Lebanon,  New  Hampshire. 

Issued  in  Burlington,  Massachusetts  on 
July  2, 1997. 

Vincent  A.  Scarano, 

Manager,  Airports  Division,  New  England 
Region. 

[FR  Doc.  97-18152  Filed  7-10-96;  8:45  am) 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  a  Waiver  of  Compliance 

In  accordance  with  Title  49  Code  of 
Federal  Regulations  (49  CFR)  §§211.9 
and  211.41,  notice  is  hereby  given  that 
the  Federal  Railroad  Administration 
(FRA)  has  received  a  request  for  a 
waiver  of  compliance  with  certain 
requirements  of  Federal  railroad  safety 
regulations.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested  and  the  petitioner’s 
arguments  in  favor  of  relief. 
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Nevada  Northern  Railway  Museum 
(NNRX) 

(FRA  Waiver  Petition  Docket  No.  RSEQ-95- 
11 

The  NNRX  seeks  a  waiver  of 
compliance  with  49  CFR,  Part  240, 
“Qualifications  for  Locomotive 
Engineers.”  NNRX  is  a  seasonal  tourist 
operation  with  both  steam  and  diesel 
train  excursions.  The  normal  operating 
season  is  from  Memorial  Day  through 
Labor  Day  on  weekends  only.  The 
NNRX  operates  a  program  called 
“Student  Engineer-Locomotive  Rental 
Program”  which,  according  to  the 
railroad,  has  generated  much  of  the 
income  necessary  to  keep  the  museiun 
operating  and  its  continuation  is 
imperative  to  the  future  of  the  museum. 
In  addition,  the  program  “provides  an 
opportunity  for  an  individual  to  learn 
the  aspects  and  responsibilities  of  a 
locomotive  engineer  as  well  as  the 
history  of  the  Nevada  Northern 
Railway.”  The  NNRX  program’s  total 
rental  period,  including  testing, 
preparation  and  cab  time  will  not 
exceed  two  hours.  It  is  proposed  that 
movement  will  be  locomotive  only  and 
under  the  direct  supervision  of  a 
certified  locomotive  engineer  and 
fireman.  A  written  examination  and 
adequate  clothing  will  be  required. 
Furthermore,  eac^  student  must  be  in 
reasonably  good  health  and  have  good 
eyesight. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  niunber  (e.g.,  W€uver 
Petition  Docket  No.  RSEQ-95-1)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  Nassif 
Building,  400  Seventh  Street,  S.W., 
Washington,  D.C.  2059O. 
Commimications  received  within  30 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable. 

All  written  communications 
concerning  these  proceedings  are 
available  for  examination  dining  regular 
business  hours  (9  a.m.-5  p.m.)  at  1120 


Vermont  Avenue,  N.W.,  Washington, 
D.C.  20005,  Room  7020. 

Issued  in  Washington,  D.C.  on  July  2, 1997. 
Grady  C.  Cothen,  fr.. 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 

[FR  Doc.  97-18242  Filed  7-10-97;  8:45  am] 
BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33388  (Sub-No. 

1)1 

CSX  Transportation,  Inc.;  Construction 
and  Operation  Exemption;  Connection 
Track  at  Crestline,  OH 

CSX  Transportation,  Inc.  (CSXT)  and 
Consolidated  Rail  Corporation  (CRC) 
have  filed  a  notice  of  exemption  imder 
49  CFR  1150.36  to  construct  a 
connection  track  between  two  CRC  main 
lines  in  the  NW  Quadrant.  The 
connection  will  extend  approximately 
1,507  feet  between  approximately 
milepost  75.4  on  CRC’s  North-South 
main  line  between  Greenwich,  OH,  and 
Indianapolis,  IN,  and  approximately 
milepost  188.8  on  CRC’s  East-West  main 
line  between  Pittsburgh  and  Ft.  Wayne, 
IN.‘ 

Construction  is  scheduled  to  begin  on 
or  about  90  days  after  the  filing  date  of 
this  notice,  but  not  before  the  effective 
date  of  the  exemption,  which  is  70  days 


'  This  proceeding  is  related  to  STB  Finance 
Docket  No.  33388,  CSX  Corporation  and  CSX 
Transportation,  Inc.,  Norfolk  Southern  Corporation 
and  Norfolk  Southern  Railway  Company— Control 
and  Operating  Leases/ Agreements--Conrail,  Inc. 
and  Consolidated  Rail  Corporation  (CSX/NS/CR).  In 
CSX/NS/CR,  Decision  No.  9,  served  June  12, 1997, 
the  Board  granted  the  applicants’  Petition  for 
Waiver,  allowing  CSXT  and  CRC  to  seek  approval 
for  construction  of  four  “first  day”  connections, 
including  this  proposed  connection  at  Crestline, 

OH,  prior  to  Board  approval  of  the  Primary  Control 
Application.  CSXT  filed  a  notice  of  exemption  to 
construct  and  operate  a  cormection  track  in 
Crestline,  as  a  related  filing  in  Volume  5  of  the 
primary  application  filed  on  June  23, 1997,  in  the 
CSX/NS/CR  proceeding.  See  CSX/NS-22  (Volume 
5]  at  94.  CS?^  and  CRC  concurrently  filed  a  slightly 
modified  version  of  the  notice  of  exemption  for 
construction  of  a  connection  track  in  Crestline 
(CSX-5).  The  Board  will  consider  both  filings  in 
tandem.  As  the  Board  stated  in  CSX/NS/CR, 
Decision  No.  9,  at  6-7: 

*  *  *  in  reviewing  these  projects  separately,  we 
will  consider  the  regulatory  and  environmental 
aspects  of  these  proposed  constructions  and 
applicants’  proposed  operations  over  these  lines 
together  in  the  context  of  whether  to  approve  each 
individual  physical  construction  project.  The 
operational  implications  of  the  merger  as  a  whole, 
including  operations  over  the  *  *  *  construction 
projects,  will  be  examined  in  the  context  of  the 
[Environmental  Impect  Statement]  EIS  that  we  are 
preparing  for  the  overall  merger.  *  *  *  No  rail 
operations  can  begin  over  these  (four  CSX 
connections)  until  completion  of  the  EIS  process 
and  issuance  of  a  further  decision. 


after  publication  of  this  notice  in  the 
Federal  Register,  unless  stayed. 

The  Board’s  Section  of  Environmental 
Analysis  (SEA)  will  analyze  the 
potential  environmental  impact  of  this 
proposed  construction  and  operation, 
which  is  addressed  in  the 
environmental  documents  prepared  in 
the  primary  apphcation  in  S'TB  Finance 
Docket  No.  33388.  The  environmental 
report  covering  the  proposed 
construction  and  operation  of  the 
connection  track  at  Oestline  is 
contained  in  the  Environmental  Report 
filed  with  the  Board  in  STB  Finance 
Docket  No.  33388.  In  addition,  as  the 
Board  required  in  CSX/NS/CR,  E)ecision 
No.  9,  CSX  must  submit,  no  later  than 
September  5, 1997  (Day  F+75).  a 
preliminary  draft  environmental 
assessment  (PDEA)  for  each  individual 
construction  project  covered  by  the 
Board’s  waiver  decision.  Each  PDEA 
must  comply  with  all  of  the 
requirements  for  envirorunental  reports 
contained  in  the  environmental  rules  at 
49  CFR  1105.7.  Also,  the  PDEA  must  be 
based  on  consultations  with  SEA  and 
the  federal,  state,  and  local  agencies  set 
forth  in  49  CFR  1105.7(b),  as  well  as 
other  appropriate  parties.  If  a  PDEA  is 
insufficient,  the  Board  may  require 
additional  environmental  information  or 
reject  the  document.  See  CSX/NS/CR, 
Decision  No.  9,  at  8. 

As  part  of  the  environmental  review 
process,  SEA  will  independently  verify 
the  information  contained  in  each 
PDEA,  conduct  further  independent 
analysis,  as  necessary,  and  develop 
appropriate  environmental  mitigation 
measures.  For  each  project,  SEA  plans 
to  prepare  an  EA,  which  will  be  served 
on  the  public  for  its  review  and 
comment.  The  public  will  have  20  days 
to  comment  on  the  EA,  including  the 
proposed  environmental  mitigation 
measures.  After  the  close  of  the  public 
comment  period,  SEA  will  prepare  Post 
Environmental  Assessments  (Post  EAs) 
containing  SEA’s  final 
recommendations,  including 
appropriate  environmental  mitigation. 
Id.  at  8.  The  effective  date  of  this 
exemption  may  be  stayed  pending 
consideration  of  the  environmental 
record  and  completion  of  the 
environmental  process. 

Should  the  Board  determine  that  the 
Crestline  construction  project  could 
potentially  cause,  or  contribute  to, 
significant  environmental  impacts,  then 
the  project  will  be  incorporated  into  the 
EIS  for  the  proposed  control  transaction 
in  STB  Finance  Docket  No.  33388,  CSX/ 
NS/CR.  Id.  at  8.  The  Board’s 
consideration  of  this  construction 
project  does  not,  and  will  not,  in  any 
way,  constitute  approval  of,  or  even 
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indicate  any  consideration  on  our  part 
respecting  approval  of,  the  primary 
application  in  STB  Finance  Docket  No. 
33388. 

This  exemption  will  be  effective  on 
September  19, 1997,  unless  stayed. 
Petitions  to  stay  the  effective  date  of  this 
notice  on  any  grounds  must  be  filed  by 
July  21, 1997.  Petitions  for 
reconsideration  must  be  filed  by  July  31, 
1997. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d] 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33388  (Sub-No.  1),  must  be 
filed  with  the  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street,  N.W., 
Washington,  DC  20423-0001  and  served 
on:  Dennis  G.  Lyons,  Arnold  &  Porter, 
555  Twelfth  Street,  N.W,,  Washington, 
DC  20004-1206.  Parties  to  STB  Finance 
Docket  No.  33388  will  not  be 
automatically  placed  on  the  service  list 
for  this  proceeding. 

Decided:  July  3, 1997. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  97-18221  Filed  7-10-97;  8:45  am] 
BILUNG  CODE  491S^)0-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Cmrently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Certificate  of  Identity  of 
Owner  of  Registered  Securities  and 
Certificate  of  Identity  of  Owner  of 
Savings  and  Retirement  Securities. 


DATES:  Written  comments  should  be 
received  on  or  before  September  9, 

1997,  to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304)  480-6553. 

SUPPLEMENTARY  INFORMATION: 

Title:  Certificate  of  Identity  of  Owner 
of  Registered  Securities  and  Certificate 
of  Identity  of  Owner  of  Savings  and 
Retirement  Securities. 

OMB  Number:  1535-0048. 

Form  Numbers:  PD  F  0385  and  PD  F 
0385-1. 

Abstract:  The  information  is 
requested  to  establish  the  identity  of  the 
owner  of  United  States  Savings  Bonds/ 
Notes  or  Registered  Securities. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
177. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  89. 

Request  for  Comments:  Comments 
submitted  iif  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  July  7, 1997. 

Vicki  S.  Thorpe, 

Manager,  Graphics.  Printing  and  Records 
Branch. 

(FR  Doc.  97-18195  Filed  7-10-97;  8:45  amj 
BILUNG  CODE  4810-3IM> 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Application  for 
disposition  of  United  States  registered 
securities  and  related  checks  without 
administration  of  deceased  owner’s 
estate. 

DATES:  Written  comments  should  be 
received  on  or  before  September  9, 

1997,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304) 480-6553. 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Disposition  of 
United  States  Registered  Securities  and 
Related  Checks  Without  Administration 
of  Deceased  Owner’s  Estate. 

OMB  Number:  1535-0058. 

Form  Number:  PD  F  1646. 

Abstract:  The  information  is 
requested  to  support  a  request  for 
distribution  of  registered  securities 
belonging  to  a  decedent’s  estate  that  is 
not  being  administered. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals. 
Estimated  Number  of  Respondents: 
625. 

Estimated  Time  Per  Respondent:  90 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  938. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
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public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accinacy  of  the  agency’s  estimate 
of  the  hmden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  July  7, 1997. 

Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

(FR  Doc.  97-18196  Filed  7-10-97;  8:45  am] 
BILUNQ  CODE  4810-30-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Application  For 
Redemption  at  Par  of  United  States 
Treasury  Bonds  Eligible  for  Payment  of 
Federal  Estate  Tax. 

DATES:  Written  comments  should  be 
received  on  or  before  September  9, 
1997,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304) 480-6553. 


SUPPLEMENTARY  INFORMATION: 

Title:  Application  For  Redemption  At 
Par  Of  United  States  Treasury  Bonds 
Eligible  For  Payment  Of  Federal  Estate 
Tax. 

OMB  Number:  1535-0010. 

Form  Number:  PD  F  1782. 

Abstract:  The  information  is 
requested  to  support  a  request  for 
redemption  at  par  of  United  States 
Treasury  Bonds  eUgible  for  payment  of 
federal  estate  tax. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
2,500. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,250. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  steut-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  July  7, 1997. 

Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

(FR  Doc.  97-18197  Filed  7-10^97;  8:45  am) 
BILUNG  CODE  481&-a»-P 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasmy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 


and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently  the  Biueau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Affidavit  by  individual 
surety. 

OATES:  Written  comments  should  be 
received  on  or  before  September  9, 

1997,  to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  'Third 
Street,  Parkersburg,  WV  26106-1328, 
(304)  480-6553. 

SUPPLEMENTARY  INFORMATION: 

Title:  Affidavit  By  Individual  Siuety. 

OMB  Number:  1535-0100. 

Form  Number:  PD  F  4094. 

Abstract:  The  information  is 
requested  to  support  a  request  to  serve 
as  surety  for  an  indemnification 
agreement  on  a  Bond  of  Indemnity. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  55 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  460. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utifity; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collect^;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
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Dated:  July  7, 1997. 

Vicki  S.  Thorpe, 

Manager.  Graphics,  Printing  and  Records 
Branch. 

[FR  Doc.  97-18198  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  4810-39-P 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Request  by  owner  of 
savings  bonds/notes  deposited  in 
safekeeping  when  original  custody 
receipts  are  not  available. 

DATES:  Written  comments  should  be 
received  on  or  before  September  9, 

1997,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  ThiM 
Street,  Parkersburg,  WV  26106-1328, 
(304) 480-6553. 

SUPPLEMENTARY  INFORMATION: 

Tide:  Request  By  Owner  Or  Person 
Entitled  To  Payment  Or  Reissue  Of 
United  States  Savings  Bonds/Notes 
Deposited  In  Safekeeping  When 
Original  Custody  Receipts  Are  Not 
Available. 

OMB  Number:  1535-0063. 

Form  Number:  PD  F  4239. 

Abstract:  The  information  is 
requested  to  establish  ownership  and 
request  reissue  or  payment  when 
original  custody  receipts  are  not 
available. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals. 
Estimated  Number  of  Respondents: 
500. 


Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  84. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  July  7, 1997. 

Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

(FR  Doc.  97-18199  Filed  7-10-97;  8:45  am] 
BILLING  CODE  4810-39-P 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104—13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  collections  of  information 
required  to  comply  with  the  terms  and 
conditions  of  FHA  debentures. 

DATES:  Written  comments  should  be 
received  on  or  before  September  9, 

1997,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304)  480-6553. 

SUPPLEMENTARY  INFORMATION: 

Titles: 

FHA  New  Account  Request 
•  FHA  Transaction  Request 

FHA  Debenture  Transfer  Request 
OMB  Number:  1535-0120 
Form  Num^rs:  PD  F  5366,  5354,  and 
5367. 

Abstract:  The  information  is  used  to 
(1)  establish  a  book-entry  account;  (2) 
change  information  on  a  book-entry 
account;  and  (3)  transfer  ownership  of  a 
book-entry  account  on  the  HUD  system, 
maintained  by  the  Federal  Reserve  Bank 
of  Philadelphia. 

Current  AcUons:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
600. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  102. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  £md  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  July  7, 1997. 

Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

.  [FR  Doc.  97-18200  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  4810-39-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsev^re  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-603-000] 

Egan  Hub  Partners,  L.P.;  Notice  of 
Application 

Correction 

In  dociunent  97-17321,  beginning  on 
page  35796,  in  the  issue  of  Wednesday, 
July  2, 1997,  the  Docket  No.  should  read 
as  set  forth  above. 

BILUNG  CODE  1506-01-0 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1842 

Quick-Closeout  Procedures 

Correction 

In  rule  document  97-17309  beginning 
on  page  36227  in  the  issue  of  Monday, 
July  7, 1997,  make  the  following 
correction; 

On  page  36228,  first  column,  line  two 
under  Impact,  “not”  should  appear  after 
“will”. 

BILUNQ  CODE  1506-01-0 


Friday 

July  11,  1997 


Part  It 

Environmental 
Protection  Agency 

40  CFR  Part  80 

Regulation  of  Fuels  and  Fuel  Additives: 
MIodIfications  to  Standards  and 
RequHements  for  Reformulated  and 
Conventional  Gasoline;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 

[FRL  5850-6] 

RIN  2Q60-nAG76 

Regulation  of  Fuels  and  Fuel 
Additives:  Modifications  to  Standards 
and  Requirements  for  Reformulated 
and  Conventional  Gasoline 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  Through  the  amended  Clean 
Air  Act  of  1990,  Congress  mandated  that 
EPA  promulgate  regulations  requiring 
that  gasoline  sold  in  certain  areas  be 
reformulated  to  reduce  vehicle 
emissions  of  toxic  and  ozone-forming 
compounds.  The  EPA  published  rules 
for  the  certification  and  enforcement  of 
reformulated  gasoline  (RFC)  and 
provisions  for  non-reformulated  or 
conventioned  gasoline  on  February  16, 
1994. 

Based  on  experience  gained  since  the 
promulgation  of  these  regulations,  EPA 
is  proposing  a  variety  of  changes  to  the 
regulations  relating  to  emissions 
standards,  emissions  models, 
compliance  related  requirements  and 
enforcement  provisions.  The  proposed 
changes  involve  both  the  reformulated 
and  conventional  gasoline  programs. 
Many  of  the  changes  codify  guidance 
issued  by  the  Agency  since  the  initial 
adoption  of  these  gasoline  programs. 
These  changes  are  in  the  nature  of 
minor  adjustments  to  the  structure  of 
these  programs.  The  emissions  benefits 
achieved  from  reformulated  gasoline 
will  not  be  reduced. 

DATES:  The  comment  period  on  this 
proposed  action  will  close  August  11, 
1997,  unless  a  hearing  is  requested,  in 
which  case  the  comment  period  will 
close  30  days  after  the  close  of  the 
public  hearing.  EPA  will  conduct  a 
hearing  (date  and  location  to  be 
announced)  if  a  request  for  such  is 
received  by  July  18, 1997. 

ADDRESSES:  Written  conunents  on  this 
proposed  action  should  be  addressed  to 
Public  Docket  No.  A-97-03,  Waterside 
Mall  (Room  M-1500),  Environmental 
Protection  Agency,  Air  Docket  Section, 
401  M  Street,  SW,  Washington,  DC 
20460.  The  Agency  requests  that 
commenters  also  send  a  copy  of  any 
comments  to  Marilyn  Bennett,  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  and  Radiation,  at  the 
address  listed  in  the  For  Further 
Information  Contact  section.  Those 
wishing  to  notify  EPA  of  their  intent  to 


submit  adverse  comment  or  request  an 
opportunity  for  a  public  hearing  on  this 
action  should  contact  Marilyn  Bennett 
at  (202)  233-9006.  Materials  relevant  to 
the  final  rule  establishing  standards  for 
reformulated  gasoline  and  anti-diunping 
standards  for  conventional  gasoline  are 
contained  in  Public  Dockets — A-92-01, 
and  A-92-12,  and  are  incorporated  by 
reference. 

The  preamble,  regulatory  language 
and  regulatory  support  document  are 
also  available  electronically  from  the 
EPA  Internet  Web  site  and  via  dial-up 
modem  on  the  Technology  Transfer 
Network  (TTN),  which  is  an  electronic 
bulletin  board  system  (BBS)  operated  by 
EPA’s  Office  of  Air  Quality  Planning 
and  Standards.  Both  services  are  free  of 
charge,  except  for  your  existing  cost  of 
Internet  connectivity  or  the^cost  of  the 
phone  call  to  TTN.  Users  are  able  to 
access  and  download  files  on  their  first 
call  using  a  personal  computer  per  the 
following  information.  The  official 
Federal  Register  version  is  made 
available  on  the  day  of  publication  on 
the  primary  Internet  sites  listed  below. 
The  EPA  Office  of  Mobile  Sources  also 
publishes  these  notices  on  the 
secondary  Web  site  listed  below  and  on 
the  TTN  BBS.  , .. 

Internet  (Web) 

http://www.epa.gov/docs/fedrgstr/  - 
EPA-AIR/ 

(either  select  desired  date  or  use 
Search  feature) 

http;//www.epa.gov/OMSWWW/ 

(look  in  What’s  New  or  under  the 
specific  rulemaking  topic) 

TTN  BBS:  919-541-5742 

(1200-14400  bps,  no  parity,  8  data 
bits,  1  stop  bit) 

Voice  Helpline:  919-541-5384 

Off-line:  Mondays  from  8  am  to  12 
Noon  ET 

A  user  who  has  not  called  TTN 
previously  will  first  be  required  to 
answer  some  basic  informational 
questions  for  registration  purposes. 

After  completing  the  registration 
process,  proceed  through  the  following 
menu  choices  from  the  Top  Menu  to 
access  information  on  this  rulemaking. 
<T>Gateway  to  TTN  Technical  Areas 
(Bulletin  Boards) 

<M>OMS — Mobile  Sources  Information 

(Alerts  display  a  chronological  list  of 
recent  documents)  <K>  Rulemaking 
&  Reporting 

At  this  point,  choose  the  topic  (e.g., 
Fuels)  and  subtopic  (e.g..  Reformulated 
Gasoline)  of  the  rulemaking,  and  the 
system  will  list  all  available  files  in  the 
chosen  category  in  date  order  with  brief 
descriptions.  To  download  a  file,  type 
the  letter  “D”  and  hit  your  Enter  key. 
Then  select  a  transfer  protocol  that  is 


supported  by  the  terminal  software  on 
your  own  computer,  and  pick  the 
appropriate  command  in  your  own 
software  to  receive  the  file  using  that 
same  protocol.  After  getting  the  files  you 
want  onto  your  computer,  you  can  quit 
the  TTN  BBS  with  the  <G>oodbye 
command. 

Please  note  that  due  to  difierences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occur. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Bennett,  Fuels  and  Energy 
Division,  U.S.  EPA,  401  M  Street,  SW 
(6406J),  Washington,  DC  20460. 
Telephone:  (202)  233-9006. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Regulated  categories  and  entities 
potentially  affected  by  this  action 
include: 


Category 

Examples  of  regulated 
entities 

Industry . 

Refiners,  importers,  and 
distributors  of  motor  ve¬ 
hicle  fuel;  motor  vehicle 
fuel  retail  outlets  and 
wholesale  purchaser- 
consumer  facilities;  facili¬ 
ties  that  act  as  independ¬ 
ent  laboratories. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now  ■* 
aware  could  be  potentially  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
entity  is  regulated  by  this  action,  you 
should  carefully  examine  the 
applicability  criteria  of  part  80,  subparts 
D,  E  and  F,  of  title  40  of  the  Code  of 
Federal  Regulations.  If  you  have 
questions  regarding  applicability  of  this 
action  to  a  particular  entity,  consult  the 
person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Today’s  preamble  explains  the  basis 
for  the  regulatory  changes  and  the 
purpose  of  the  proposed  rule.  The 
remainder  of  this  preamble  is  organized 
into  the  following  sections: 

I.  Corrections  of  Typographical  Errors  and 
Minor  Revisions 
n.  General  Fuels  Provisions 
in.  RFC  and  Anti-dumping  Standards/ 
Models 

IV.  RFG  Compliance  Requirements 

V.  Enforcement 

VI.  Anti-dumping  Requirements 
Vn.  Attest  Engagements 
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Vm.  Environmental  and  Economic  Impacts  xn.  Paperwork  Reduction  Act  1.  CorrectMBS  af  Typo^afikical  Errars 

DC.  Public  Ptfticipation  Xm.  Unfunded  Mandates  Act  uni  Minor  Revisions 

X.  Regulatory  Flexibility  XIV.  Statutory  Authority 

XI.  Executive  Order  12866 


§80.2(w) 


§80.2(y)  . . . . . . 

Sa0.2(z) . . . . . . 

§80.2(oe)  . . . . . . 

88e.2(gg) . . . . 

8  *0.4K^  . . 


§80.45(c)t^Xiv)(B) . 

§80.45(cKl)(iv)(DKl2)  . 

§80.45  (q)(lKiv)(D)  (1« . 

§80.45(d)(lMiv)(B)  . 

§80.45(fMl)(i)  . . 

§  80.49(a) . 

§8®.49{a)(l)  . . 

§  80.49(a)(3)  . 

§8G.49(b)  . 

880.50(a)(2)  . 

880.65(eK2)(u)(B) . 

880.85(^ . . . 

880.§8(bK2)(ii)  . . 

880.69(aX6)(iv) . . 

8S0.69(e) . . 

8a0.69(eX2Xi)(A)  . 

880.69(eX2Xv) . - 

88e.75(a) . . . 


880.75(aH3)  . 

880.77(c) . 

8  80.77(f)  . 

88e.l28(eX2) 


The  reference  to  9ie  cetane  index  test  method  is  removed  and  added  as  §  80.3(e).  As  a  re- 
placement,  a  definition  is  proposed  for  "prevtously  certified  g^line"  to  mean  KFG  and 
conventional  gasoline  that  has  been  ptodnced  or  iinported  in  conformance  with  ^plica- 
Ue  re(|uirements  and  included-  in  refinery,  oxygenate  Mendw  or  importer  compfi- 
aace  calcalatioas. 

The  reference  to  the  suUnr  c;wdeat  t^  mettod  is  remsved  and  added  as  §9ft;a(f).  This 
section  i»  revised  to  con&tera  to  the  ardfejotest 'method  in-  §Mi46(a). 

Tim  nderapce  to  the  aromatics  contaif.t^  method  is  removed  and  added  as  8  80.3(^.  This 
section  is  revised  td^Ui^  the  test  mhalmd  toi-use  far  disset  fuel  oidy  to  avoid  confiict. 
vskh  the  taat  method  for  ar^aUcI  cofdeat  el  RFC  in  §  88.46(f). 

Revises  defimtion  of  refamaulotiM'  gm  aline  to  delete  the  requirement  for  a  gasoline 
mor|r.efUBder-8  90.82. 

Revises  deflsifion  of  gasoline  "hatch”  th  make  this  definition  apply  to  convmitional  gaso¬ 
line  as  well  as  to  ItfC. 

Revises  chart  to  r^lace  “^9.6”  for  VOC  pMr-gaHoB  minimuni  reducticm  with  “^2.6”  and 
replace  ‘*^-2,S”  with  "$-2.5”  far  per-gaHea  mininHun  NGbc  perfonsmice  reduction 
(innsent). 

Cmects  several  smaH  typogr^pliBcal  eirors  in  both  the  Mtaae  I  mid  Phase  B  equations. 

Coriects  typogmplucal  error  by  changing  “(E308  X  72  percent)”  to  “(E306 — 72  percaat)." 

Conects  typographical  error  by  changing  Phase  I  confidents  to  Phase  II  coefficients,.  i.e. 
change  “80.32  +  (0.398  X  ARO)”  to  “79.75  +  (0.385  X  ARO)." 

Corrects  typographical  errors  to  the  equation. 

Qxiects  the  entry  fin-  aromatics  "acceptdile  range”  to  read  "0.0 — 55.0  volume  percent.” 

Corrects  typographical  error.  There  is  a  reference  to  section  80.43(c).  which  is  incorrect 
The  proper  reference  is  to  section  80.49(aX5Xi). 

Conects  typogra{diical  error  in  formula  at  the  bottom  of  the  new  parameter  under  Fuel  2. 
Changes  finm  "C+B/2”  to  “(C+B)/2.” 

Corrects  typographical  error.  There  is  a  reference  to  880.43(c},  which  is  incorrect  The 
proper  refermtce  is  to  8  80.49(a)(5Ki). 

Corrects  typographical  error,  lliere  is  a  referrace  te  880.43(c),  which  is  incorrect  The 
fnoper  rdermce  is  to  §  80.49(a)(5)(i). 

Corrects  reference  te  “extension  fuels  per  the  requirements  of  886.49(a)”  to  read  "exten¬ 
sion  fuels  per  the  requirements  of  880.49(b).” 

Revises  te  apply  to  hnporters  as  well  as  r^ners. 

Revises  to  delete  heading;  “Marking  of  conventional  gasoline.” 

Revises  the  word  "uea”  to  read  "area(s)"  te  clmify  the  application  of  the  equation  to  a  sit¬ 
uation  in  which  mere  than  one  area  fails  a  survey  or  survey  series  in  a  single  year. 

Revises  to  add  lefnrence  to  8  80.69(eX2). 

Revises  to  clarify  refstence  by  removing  “who  obtakis  any  RfiCffi  in  any  gasoline  delivery 
track”  and  adding  “othw  than  a  terminal  storage  tank  blender  specific  in  880.69(d'. 

Revises  to  add  the  wmd  “te.” 

Corrects  refererme  to  8^80.70(bK2)(i).  The  coirect  reference  is  to  8  80.65(eX2Xi). 

Revises  to  require  refinws,  importers,  and  oxygraate  Menders  to  include  notificatioa  to 
EPA  of  per-gaHon  versus  average  election  with  dm  first  quarterly  reports  subaoitted  each 
year. 

Revises  to  add  a  new  880.75(a)(3)  which  provides  a  matheraaticM  equation  for  converting 
weight  percent  oxygen  from  an  oxygenate  to  volume  percent  ox^enate. 

Revises  to  add  refneace  to  RBOB. 

Revises  to  add  reference  to  RBOB. 

Revises  by  changing  reference  from  8  80.69(aX9)  to  8  86.6S(aX2). 


H.  Gmaeral  Furin  PrnviSMiis 

A.  Test  Methods  (§^30.3;  IffG  Test 
Methods  §80.4S) 

I.  Replacement  of  Lead  and  PhosfAonis 
Test  Methods  with  Industry  Standard 
Test  Mediods  (§$  80.3  (a)  and  (b» 

40  CFR  part  80.  appendices  A  amd  B, 
specify  the  test  methods  that  are  used 
for  determining,  respectively,  the 
phosphorus  content  and  the  lead 
content  of  gasoline.  Today’s  proposal 
would  remove  aj^ndices  A  and  B  and 
add  §§  80.3  (a)  and  (b)  which  would 
require  the  use  of  ASTM  method  D 
3231-94  for  phosphorus  and  methods  D 
3237-90  or  D  5059-92  for  lead.  The 


phosphorus  and  lead  test  methods  are 
used  primarily  to  determine  compliance 
with  the  standards  under  §§  80.22  wd 
80.23,  dealing  with  the  unleaded 
gasdhne  program.  Also,  under 
$  80.41(hKl)>  RFG  may  contam  no  heavy 
metals.  As  a  result,  the  proposed  lead 
test  method  would  be  used  for 
detmmining  die  {nesence  of  this  heavy 
metal  in  RFG. 

The  test  methods  in  {qipendices  A  mid 
B  of  40  (ZFR  part  80  originally  were 
adopted  from  ASTM  standard  test 
methods.  Over  time,  however,  ASTM 
has  updated  their  test  methods,  while 
EPA  has  not.  EPA  believes  the  cunent 
ASTM  test  methods  are  equivMent  to 


the  methods  currently  in  the 
regulations,  and  are  more  consistent 
with  the  test  methods  regulated  parties 
Bocmafiy  use  for  commmcial  purposes. 
Aa  a  result,  tihe  proposed  test  mediods 
would  he  appropriate  for  determining 
compliance  with  the'provisions  of  40 
CFR  pmt  SO. 

EPA  believes  there  would  be  little 
addition^  burden  on  the  regulated 
industry  if  the  proposed  phosphorus 
and  lead  test  methods  were  adopted. 
Initially,  EPA  understands  that  the 
pr^posi^  test  methods  are  the  current 
industry  standmd  test  methods,  so  most 
gasoline  testing  laboratcHies  already  are 
equipped  to  conduct  the  proposed  test 
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methods.  In  addition,  there  is  no 
requirement  for  regulated  parties  to  test 
their  gasoline  for  phosphorus  or  lead 
under  either  the  unleaded  gasoline  or 
the  RFC  regulations,  so  parties  would 
not  be  obligated  to  use  the  proposed  test 
methods  at  all.  Rather,  the  phosphorus 
and  lead  test  methods  in  the  regulations 
are  used  by  EPA  to  determine  if  gasoline 
meets  standards  for  these  metals.  EPA  or 
a  regulated  party  also  could  use  non- 
regulatory  phosphorus  or  lead  test 
methods.  However,  in  an  enforcement 
proceeding,  the  results  from  non- 
regulatory  test  methods  would  only 
constitute  evidence  of  the  results  that 
would  have  been  obtained  if  the 
regulatory  test  method  had  been 
conducted  on  the  gasoline  at  issue. 

2.  Reformulated  Gasoline  Test  Methods 
(§§  80.46  (a)  Through  (g)) 

In  §  80.46,  test  methods  were 
specified  for  the  measurement  of  the 
regulated  properties  of  reformulated 
gasoline.  Many  of  the  test  methods 
designated  in  the  original  rule  were 
consensus  standards,  prepared  and 
maintained  by  ASTM.  Since  the  original 
issuance  of  the  rule,  some  of  these 
methods  have  been  updated.  EPA  is 
now  proposing  to  replace  the  current 
regulatory  methods  with  the  updated 
versions  of  these  methods  for  the 
measurement  of  sulfur,  olefins,  and 
distillation  parameters.  In  addition,  EPA 
is  proposing  an  alternative  test  method 
(ASTM  D  5453-93)  for  determining  the 
sulfur  content  in  conventional  gasoline 
until  September  1, 1998.  This  proposed 
alternative  test  method  is  discussed  in 
Section  VI.B.6.  The  proposed  updated 
methods  all  are  finally  approved  ASTM 
test  methods.  In  addition,  ASTM  has 
developed  a  method  (ASTM  D  5599-95) 
that  is  the  same  as  the  procedure  for  the 
measurement  of  oxygenates  at 
§§  80.46(g)  (1)  through  (8),  and  EPA 
proposes  to  replace  §§  80.46(g)  (1) 
through  (8)  with  a  reference  to  the 
ASTM  method.  For  the  measurement  of 
RVP,  EPA  proposes  to  eliminate  the 
appendix  containing  EPA  Method  3 
(appendix  E),  and  designate  ASTM  D 
5191-96  as  the  required  method,  with 
the  exception  that  the  correlation 
equation  as  described  in  EPA  Method  3 
must  be  used  in  place  of  the  correlation 
equation  described  in  ASTM  D  5191-96. 
ASTM  D  5191-96  is  identical  to  the 
RVP  test  method  in  appendix  E  when 
the  correlation  equation  fi’om  EPA 
Method  3  is  used  with  the  ASTM 
method.  In  all  cases,  these  chemges  do 
not  amount  to  a  deviation  in  method,  or 
significant  change  in  procedure.  Most  of 
the  ASTM  changes  revolve  around 
improvements  in  quality  statements. 

The  inclusion  of  ASTM  D  5599-95  for 


oxygenates  is  the  result  of  ASTM 
preparing  a  test  method  that  is 
consistent  with  that  previously  defined 
in  the  Federal  Register. 

The  test  method  previously 
designated  for  benzene,  ASTM  D  3606, 
has  been  updated  since  the  original 
publication  of  the  rule.  However,  the 
parameters  must  be  adjusted  to  allow  for 
the  resolution  of  ethanol  and  methanol 
from  the  benzene.  In  addition,  the  EPA 
GC/MS  method  has  been  demonstrated 
through  ASTM  round-robin  testing  to  be 
an  equivalent  method  for  the 
measurement  of  benzene.  Since  the  use 
of  the  EPA  GC/MS  method  would  allow 
two  parameters  (benzene  and  aromatics) 
to  be  performed  with  a  single  test,  EPA 
believes  the  use  of  the  EPA  GC/MA 
method  for  the  measurement  of  benzene 
would  result  in  a  reduced  biirden  to  the 
regulated  industry,  and,  therefore,  is 
proposing  to  allow  its  use  as  an 
alternate  test  procedure  for  the 
measurement  of  benzene  in  gasoline. 

3.  Butane  Test  Methods  (§  80.46(h)) 

Blendstocks  require  the  same  full  set 

of  parameter  measurements  as 
reformulated  gasoline,  since  final 
properties  must  be  extrapolated  for  all 
final  blends.  When  butane  designated 
for  blending  must  be  tested,  the 
designated  methods  are  generally  not 
applicable,  since  the  properties  for 
butane  typically  fall  outside  the  scope  of 
the  methods.  Therefore.  EPA  is 
proposing  to  designate  several  test 
methods  specifically  for  butane 
blendstock  testing.  ASTM  D  2163-91 
and  D  5623-94  have  been  identified  as 
suitable  methods  for  the  measurement 
of  light  hydrocarbons  and  sulfur 
respectively.  The  Gas  Producers 
Association  (GPA)  has  developed  a 
method  for  the  measurement  of  benzene 
and  aromatics  in  butane.  This  method  is 
GPA  2186-95.  EPA  is  not  proposing  to 
designate  a  method  for  measuring 
olefins  in  butane.  No  consensus  method 
currently  exists  for  measuring  total 
olefins  in  butane  blendstocks.  ASTM  D 
2163-91  will  measure  the  lighter 
olefins,  but  not  any  heavier  ones  in  the 
mix.  EPA  has  identified  a  proprietary 
method,  known  as  the  Wasson  ECE  383- 
01  method,  which  measures  all  of  the 
olefinic  compounds  in  the  blendstock. 
This  method  is  not  a  consensus 
standard,  but  is  of  the  type  that  would 
be  acceptable,  due  to  its  ability  to 
measure  total  olefins. 

4.  Volatility  Test  Methods  (§§  80.3  (c) 
and  (d)) 

As  discussed  above,  for  the 
measurement  of  RVP,  EPA  proposes  to 
eliminate  the  appendix  containing  EPA 
Method  3  (appendix  E)  and  designate 


ASTM  D  5191-96  as  the  regulatory 
method,  with  the  exception  that  the 
correlation  equation  as  described  in 
EPA  Method  3  must  be  used  in  place  of 
the  correlation  equation  described  in 
ASTM  D  5191-96. 

The  measurement  of  alcohols, 
especially  ethemol,  for  the  volatility  rule 
has  been  described  in  detail  in  appendix 
F  of  40  CFR  part  80.  In  this  appendix, 
Method  1  describes  a  water  extraction 
method,  and  Method  2  details  a 
chromatographic  procedure  (an  older 
version  of  ASTM  D  4815.)  In  an  effort 
to  harmonize  methods,  EPA  believes  it 
would  reduce  the  testing  burden  to 
allow  test  methods  that  are  consistent 
with  the  reformulated  gasoline  rule.  As 
a  result,  EPA  proposes  to  eliminate 
Appendix  F  and  designate  ASTM  D 
5599-95  as  the  method  for  the  - 
measurement  of  alcohols  in  gasoline  for 
the  purpose  of  complying  with  the 
volatility  regulations.  Consistent  with 
the  reformulated  gasoline  rule,  the  use 
of  ASTM  D  4815-94a  will  be  allowed  as 
an  alternate  as  long  as  this  use  is 
allowed  under  the  reformulated  gasoline 
rule. 

5.  Diesel  Fuel  Test  Methods  (§§  80.3  (e), 
(f),  and  (g)) 

When  the  diesel  sulfur  rule  was 
originally  published  by  EPA,  several 
methods  were  included  for  the 
measurement  of  the  regulated 
properties.  Included  in  these  properties 
are  sulfur  concentration,  cetane  index, 
and  aromatic  content.  The  current 
designated  test  for  sulfur  is  ASTM  D 
2622-87,  with  D  4294-83  being  an 
allowable  alternate.  As  discussed  above, 
EPA  proposes  to  substitute  the  current 
regulatory  test  method  for  sulfur,  D 
2622-87,  with  the  latest  version  of  this 
method,  D  2622-94.  EPA  also  proposes 
to  substitute  the  alternate  method  for 
determining  sulfur  content  in  diesel 
fuel,  D  4294-83,  with  the  latest  version, 
D  4294-90(1995),  and  substitute  the 
current  test  method  for  cetane  index, 
ASTM  D  976-80,  with  the  latest  version, 
D  976-91. 

The  test  for  aromatics  in  diesel  had 
been  designated  to  be  ASTM  D  1319-88. 
EPA  recognizes  that  ASTM  describes 
this  test  as  inadequate  for  the 
measurement  of  the  aromatic  content  in 
diesel  fuel.  For  some  time,  EPA  has 
been  performing  ASTM  D  5186  in 
parallel  withD  1319,  and  foimd  D  5186 
to  be  superior  in  both  precision  and 
acciuacy.  The  primary  difficulty  in 
changing  from  the  use  of  D  1319  to  D 
5186  to  measure  compliance  lies  in  the 
units  reported  by  the  two  methods.  The 
regulation  specifies  a  limit  on  the 
aromatic  content  in  volume  per-cent, 
coincidentally  the  same  units  reported 
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by  D  1319.  Unfortunately,  D  5186 
reports  results  in  mass  per-cent.  In  order 
to  comply  with  the  regulation,  these 
results  must  be  converted  to  volume 
per-cent.  EPA  proposes  to  apply  a 
conversion  factor  to  the  results.  The 
equation  to  be  used  for  the  conversion 
of  mass  per-cent  diesel  aromatics  to 
volume  per-cent  diesel  aromatics  is: 
Vol%  =  (Mass%  *  0.916)  +  1.33 

Where  Mass%  refers  to  the  output 
from  D  5186-96,  the  SFC  test. 

This  equation  is  identical  to  that  used 
by  GARB  in  their  conversion  of  mass 


per-cent  results  to  volume  per-cent 
results  for  the  affirmation  of  regulatory 
limits. 

This  change  should  not  impose  any 
additional  financial  burden  on  industry, 
since  it  is  not  a  required  test.  The  option 
of  measuring  aromatics  was  originally 
placed  in  the  rule  to  allow  an  alternate 
to  the  requirement  that  low  sulfur  fuels 
meet  a  minimum  requirement  of  a  40 
cetane  index.  The  intent  was  to  regulate 
aromatic  content,  and  it  was  found  that 
some  fuels  with  high  napthenic  content 
could  actually  be  very  low  in  aromatics. 


yet  still  not  meet  the  40  cetane  index 
level.  The  option  to  test  for  aromatic 
content  would  only  be  exercised  if  a 
fuel  fails  to  meet  the  required  cetane 
index  level,  a  relatively  infrequent 
occurrence. 

6.  Table  of  Test  Methods 

The  following  table  sets  out  the  test 
methods  currently  required  under  the 
fuels  regulations  at  40  CFR  part  80,  and 
the  corresponding  proposed  test 
methods: 


Parameter  ' 

Old  test 

New  test 

Reformulated  Gasoline: 

RVP . 

EPA  Method  3  . 

ASTM  5191-96,  except  that  equation  is  as  in  Method  3. 

Benzene . . . . 

ASTM  D3606-92,  with  exceptions  for 

ASTM  D3606-96,  also  with  exceptions.  In  addition,  the  use 

Methanol  2ind  Ethanol. 

of  the  EPA  GC/MS  Method  for  the  measurement  of  Ben- 

Distillation . 

ASTM  D86-90  . 

zene  will  now  be  allowed  as  an  alternate. 

ASTM  D86-96. 

Aromatics  . 

EPA  GC/MS  Method  (80.46)  . 

EPA  GC/MS  Method  (80.46)  (No  Change)  alternate  is 

Olefins  . 

ASTM  D1 31 9-93  . 

D1319-95a. 

ASTM  D1319-95a 

Sulfur . 

ASTM  D2622-92  . 

ASTM  D2622-94  (ASTM  D5453-93  is  alternate  for  Conveiv 
tional  Gasoline  to  9/1/98). 

ASTM  D5599-95,  alternate  is  D4815*-94a. 

0*yg«naf«s  . 

FPA  OFin  Mftthnrt  (ftO  46) 

Lead  Phase  Down: 

Phosphorus . 

Appendix  A  . 

ASTM  D3231-94. 

Lead  . 

Appendix  B  . 

ASTM  D3237-90  (Atomic  Absorbance)  or  D5059-92  (X- 
ray). 

Volatility: 

Alcohol . 

Consistent  with  Reformulated  Gasoline. 

Diesel  Sulfur: 

Sulfur . 

ASTM  n?62?-87,  or 

ASTM  D2622-94,  or  D4294-90  (1995). 

ASTM  D51 86-96. 

Aromatics  . 

ASTM  D1 31 9-88  . 

Cetane  Index . 

ASTM  D976-80  . 

ASTM  D976-91. 

Blendstock  Tests: 

Light  Hydrocarbons  in  Butane  . 

Sulfur  in  Butane  . 

ASTM  D21 69-91. 

ASTM  D5623-94. 

Benzene  and  Aromatics  in  Butane 

GPA  2186-95. 

Olefins  in  Butane  . 

Test  procedure  not  specified.  WassorvECE  383-01  is  an 
example  of  an  acceptable  test  procedure. 

B.  Gasoline  and  Diesel  Fuel  Sampling 
Procedures  (Proposed  §  80.8) 

40  CFR  part  80,  Appendices  D  and  G, 
specify  sampling  procedures  for 
gasoline  and  diesel  fuel  for  all  motor 
vehicle  fuel  programs  under  40  CFR  part 
80,  including  the  programs  for  unleaded 
gasoline,  gasoline  volatility,  diesel 
sulfur,  RFC,  and  anti-dumping.  Today’s 
proposal  would  replace  the  sampling 
procedures  in  appendices  D  and  G  with 
the  following  ASTM  standard  practices: 

•  D  4057-95,  “Standard  Practice  for 
Manual  Sampling  of  Petroleum  and 
Petroleum  Products;” 

•  D  4177-95,  “Standard  Practice  for 
Automatic  Sampling  of  Petroleum  and 
Petroleum  Products;” 

•  D  5842-95,  “Standard  Practice  for 
Sampling  and  Handling  of  Fuels  for 
Volatility  Measurements;”  and 

•  D  5854-95,  “Standard  Practice  for 
Mixing  and  Handling  of  Liquid  Samples 
of  Petroleiun  and  Petroleum  Products.” 


Appendices  D  and  G  were  adopted 
from  the  1981  version  of  D  4057.  Over 
time,  however,  ASTM  has  updated  D 
4057,  and  these  changes  are  not 
reflected  in  Appendices  D  emd  G.  For 
example,  appendix  D  addresses  the 
collection  of  samples  from  a  “tap”  in 
the  shell  of  a  petroleum  storage  tank. 
The  current  requirement  under 
appendix  D,  reflective  of  D  4057-81, 
requires  that  taps  extend  at  least  three 
feet  into  the  storage  tank.  See,  ^  11.3.1.1 
of  appendix  D.  However,  tap  extensions 
are  necessary  only  for  heavy  petroleum 
products  (and  not  for  gasoline  and 
diesel  fuel),  and,  furthermore,  tap 
extensions  are  not  possible  with  floating 
roof  storage  tanks  that  are  commonly 
used  today.  As  a  result,  EPA  and 
regulated  parties  currently  agree  to 
waive  the  tap  extension  requirement  on 
a  case-by-case  basis.  Under  D  4057-95 
sampling  tap  extensions  are  not 
required  for  light  petroleum  products 


such  as  gasoline  and  diesel  fuel,  so  that 
if  this  ASTM  procedure  were  adopted 
the  tap  extension  issue  would  be 
resolved  for  all  cases. 

EPA  is  proposing  to  adopt  three 
ASTM  methods  in  addition  to  D  4057- 
95  in  order  to  include  procedures  that 
address  a  broad  scope  of  sampling 
situations  that  are  relevant  to  EPA’s 
motor  vehicle  fuels  programs.  D  4177- 
95  deals  with  automatic  sampling  of 
petroleum  products,  which  is  relevant 
under  the  anti-dumping  regulations  for 
refiners  who  produce  conventional 
gasoline  using  an  in-line  blending 
operation  where  automatic  sampling  is 
necessary.  Similarly,  D  5842-95  deals 
with  sampling  ^d  sample  handling  for 
volatility  measurement,  which  is 
relevant  to  determining  compliance 
with  the  volatility  standards  in  §  80.27 
and  the  RFC  standards  in  §  80.41.  Last, 
D  5854—96  deals  with  the  creation  of 
composite  samples,  which  is  relevant 
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under  the  RFG  and  anti-dumping 
programs  in  certain  situations  involving 
imported  gasoline  where  the  gasoline 
from  multiple  ship  compartments  is 
treated  as  a  single  batch. 

EPA  believes  it  is  appropriate  to  ' 
replace  Appendices  D  and  G  with 
ASTM  standard  practices.  The  current 
ASTM  practices  reflect  up  to  date 
procedures,  which  if  followed  would 
result  in  improved  sample  quality  for 
regulatory  purposes.  In  addition,  the 
adoption  of  industry  standard 
procedures  would  reduce  regulatory 
burden  because  parties  would  be  able  to 
follow  their  customary  practices  when 
meeting  regulatory  requirements. 

m.  RFG  and  Anti-Dumping  Standards/ 
Models 

A.  Standards  and  Requirements  for 
Compliance  (§§80.41  and  80.101) 

1.  Averaging  Per-Gallon  Minimum 
Standards  for  NOx  (§§  80.41  (d)  and  (f); 
§80.68(b)(l)(iv)) 

Reduction  of  NOx  emissions  is  a 
prominent  feature  of  Phase  II  of  the 
Reformulated  Gasoline  Program  which 
goes  into  effect  on  January  1  of  2000 
(Phase  I  provides  control  at  a  “no  NOx 
increase”  level).  The  Phase  11  standard 
for  refiners  choosing  to  comply  on 
average  (requiring  a  6.8%  reduction 
from  baseline  during  the  high  ozone 
season)  sets  the  level  of  NOx  emission 
reduction  required  on  average  by  these 
refiners.  Thus,  for  refiners  who  choose 
to  average,  the  averaging  standard 
effectively  controls  the  overall 
environmental  benefit  contributed  to  the 
program  by  these  refiners. 

In  addition  to  the  average  NOx 
standards,  though,  there  are  also  per- 
gallon  minimum  reduction  standards  for 
refiners  that  choose  to  average  (not  to  be 
confused  with  standards  for  overall 
compliance  on  a  per-gallon  basis).  The 
averaging  minimum  standard  in  Phase  II 
requires  that  each  gallon  (batch)  of  RFG 
in  the  high  ozone  season  has  at  least  a 
3%  reduction  frnm  the  statutory 
baseline;  the  corresponding  Phase  I 
standard  holds  any  increase  over 
statutory  baseline  for  a  batch  to  2.5%. 
Less  stringent  minimum  standards 
apply  outside  of  the  high  ozone  season 
in  Phase  II.  The  per-gallon  minimum 
standards  are  in  addition  to  the  year¬ 
long  average  standard  of  a  refinery’s 
output  of  a  given  type  of  RFG  and  these 
minimum  standards  set  the  NOx 
reduction  which  must  be  achieved  by 
each  batch  (and  therefore  each  gallon)  of 
RFG. 

These  NOx  per-gallon  minimum 
standards  were  not  put  in  place  to 
provide  any  incremental  environmental 
benefit  beyond  that  provided  by  the 


average  standard,  but  rather  to  ensure  an 
even  distribution  of  program  benefits 
from  area  to  area  emd  through  time.  This 
primary  reason  for  the  averaging  per- 
gallon  minimum  standards  (for  NOx  and 
other  parameters  as  well)  was  discussed 
in  the  enforcement  section  of  the 
preamble  to  the  RFG  final  rule  (Section 
VII).  An  additional  but  secondary 
objective  of  the  minimum  standard  was 
to  augment  the  ability  of  enforcement 
authorities  to  detect  non-RFG  gasoline 
being  illegally  sold  in  RFG  areas.  For 
reasons  that  will  be  discussed  more 
fully  below,  EPA  is  proposing  to 
eliminate  the  per-gallon  minimum 
standards  for  NOx  and  to  accomplish 
the  same  objectives  that  these  standards 
would  have  accomplished  by 
substantially  expanding  the  number  of 
area-by-area  surveys  of  RFG  emission 
performance  required  to  be  conducted 
by  refiners  choosing  to  average.  EPA  is 
not  proposing  any  change  to  the 
averaging  standard  for  NOx. 

The  Problem  With  the  Per-Gallon  NOx 
Minimums 

When  EPA  imposed  the  per  gallon 
minimum  standards,  data  did  not  exist 
to  adequately  assess  the  variability, 
within  refineries’  output,  of  NOx  quality 
or  the  factors  that  affect  it  across  all  of 
the  batches  of  gasoline  produced  in  a 
year. 

Representatives  of  the  gasoline 
refining  industry  (the  American 
Petroleum  Institute  (API),  the  National 
Petroleum  Refiners  Association  (NPRA) 
and  representatives  of  various  of  their 
member  companies)  have  presented 
data  to  EPA '  showing  that  NOx 
performance  of  actual  RFG  retail 
samples  varies  substantiadly  by  octane 
grade  and  from  batch  to  batch  ^  within 
a  grade.  The  processes  involved  in 
gasoline  production  result  in  a  broad 
bimodal  ^  distribution  of  NOx  quality, 
with  premium  batches  showing 
characteristically  lower  NOx  emissions 
and  regular  batches,  with  their  higher 
levels  of  sulfur  and  olefins,  showing 
higher  NOx  emissions.  '*  These  data  on 


'  Industry  representatives  met  with  EPA 
personnel  on  January  14, 1997  and  presented  a 
graphical  analysis  which  can  be  found  in  the  docket 
for  this  rulem^ng.  Docket  Number  A-97-03.  Item 
Number  II-B-1. 

>  Since  these  were  retail  samples,  they  could  not 
truly  reflect  batch-to-batch  variability  due  to  the 
intermingling  of  gasolines  from  different  batches, 
and  even  from  different  sources,  in  the  distribution 
system. 

^  A  bimodal  distribution  here  refers  to  one  that 
has  two  distinct  frequency  peaks  or  two  values 
around  which  a  large  number  of  batches  will  gather. 

''Engineering  judgment  would  lead  to  a 
conclusion  that  a  broad  distribution  of  NOx  quality 
differing  markedly  between  premium  and  regular 
gasoline  grades  would  exist  in  the  gasoline  pool. 
First,  NOx  quality  under  EPA’s  complex  mc^el  is 


gasoline  produced  under  the  simple 
model  requirements  showed  a  very 
substantial  proportion  of  regular  grade 
RFG  samples  that  would  have  failed  to 
meet  the  Phase  I  minimum  reduction 
standard  that  applies  beginning  in  1998. 

In  order  to  bring  these  higher  NOx 
batches  of  regular  RFG  into  compliance, 
the  refiners  suggested  that  the  industry 
would  have  to  incur  substantial 
additional  costs  in  excess  of  those 
calculated  in  EPA’s  Regulatory  Impact 
Assessment  which  EPA  relied  upon  in 
adopting  the  standards  for  RFG  in  1993. 
That  assessment  of  the  costs  of 
compliance  for  NOx  was  based  upon  the 
cost  of  meeting  the  average  standard, 
not  the  per-gallon  minimum  that  applies 
to  refineries  that  average,  which  is  the 
subject  of  this  proposal.  They  further 
argued  that  in  the  absence  of  a 
substantial  enforcement  tolerance  to 
account  for  the  uncertainty  of 
measurement  (especially  of  olefin 
levels)  in  downstream  enforcement 
sampling,  the  bimodal  fi^uency 
distribution  would  have  to  be  shifted 
further  than  would  otherwise  be 
required.  While  the  problem  created  by 
the  NOx  minimum  would  already  be 
substantial  in  Phase  I  with  the  1998 
introduction  of  the  complex  model,  the 


primarily  a  function  of  sulfur  and  olefin  content  in 
the  gasoline.  Thus,  differences  in  either  of  these 
properties  would  result  in  differences  in  NOx 
quality.  Second,  in  the  refinery,  processes  which 
typically  contribute  large  volumes  to  the  regular 
gasoline  grade  are  often  high  in  sulfur  and  olefins, 
whereas  processes  contributing  heavily  to  the 
premium  gasoline  pool  are  often  very  low  in  olefins 
and  sulfur.  For  example,  the  fluid  catalytic  cracker 
(FCC)  unit  in  a  refinery  breaks  large  molecules  into 
smaller  ones  and  is  the  "workhorse”  of  most 
refineries  and  the  largest  contributor  of  any  refinery 
unit  to  the  gasoline  pool.  The  gasoline  produced  by 
the  FCC  unit  is  highly  olefinic,  and,  depending 
upon  the  crude  oil  source  for  the  refinery,  usually 
very  high  in  sulfur.  FCC  gasoline  also  possesses 
octane  quality  consistent  with  regular  gasoline.  For 
this  reason  and  since  regular  gasoline  is  typically 
the  highest  volume  product  of  U.S.  refineries,  most 
of  the  product  produced  by  the  FCC  is  used  in  the 
production  of  regular  gasoline.  On  the  other  hand, 
premium  gasolines,  which  differ  from  regular 
grades  primarily  in  the  higher  octane  quality  they 
possess,  contain  lower  amounts  of  FCC  streams  and 
higher  levels  of  high-octane  aromatic  streams 
produced  by  catalytic  reformers.  Such  streams, 
called  reformate,  are  extremely  low  in  olefins  and 
also  very  low  in  sulfur.  Thus,  a  much  lower  level 
of  sulfur  and  olefin  content  and  therefore,  better 
NOx  quality,  is  found  in  the  premium  pool  as 
compared  to  the  regular  pool.  (A  1989  study  of 
blendstocks  used  to  produce  U  S.  gasoline  found 
FCC  blendstocks  possessing  an  average  octane 
quality  of  86.4,  an  average  olefin  content  of  29.1 
percent,  and  an  average  sulfur  content  of  756  parts 
per  million  (ppm).  The  same  study  found  that 
reformate  streams,  produced  by  the  reformer, 
possessed  octane  quality  of  92.6,  an  olefin  content 
of  less  than  1  percent  and  an  average  sulfur  level 
of  55  ppm.  See  “NPRA  Survey  of  U.S.  Gasoline 
Quality  and  U.S.  Refining  Industry  Capacity  to 
Produce  Reformulated  Gasolines — Part  A”,  National 
Petroleum  Refiners  Association,  1991  Gasoline 
Study,  January,  1991,  Docket  Number  A-97-03, 
Item  Number  Il-B— 1.) 
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refiners  suggested  that  Phase  II’s  tighter 
minimum  standard  for  NOx  in  the  year 
2000  would  exacerbate  an  already  very 
difficult  situation,  even  given  the 
changes  made  to  refinery  processes  in 
order  to  be  able  to  comply  with  the 
Phase  II  average  standard. 

The  distribution  of  retail  sample  data 
initially  presented  by  the  refiners  in 
their  general  meeting  with  the  Agency 
described  the  net  result  of  the  product 
intermingling  that  occurs  in  the  gasoline 
distribution  system.  By  describing  all  of 
the  nation’s  gasoline  taken  together, 
these  data  could  suggest  the  existence  of 
a  problem  (high  variability  with  many 
samples  below  the  minimum  reduction 
standard),  but  could  not  indicate  much 
about  how  widespread  the  problem  is  or 
show  what  types  of  refineries  are  likely 
to  be  affected.  By  examining  historical 
RFG  reporting  data,®  EPA  was  able  to 
confirm  the  general  factual  basis  of  the 
industry  analysis.  Specifically,  the  data 
showed  a  broad  distribution  of  NOx 
quality  with  the  premium  batches 
clustered  near  the  high  end  (high  NOx 
reductions),  while  regular  batches  are 
more  spread  out  with  central  tendency 
nearer  the  low  end  and  many  batches 
falling  below  the  Phase  I  NOx 
minimum.  Left  unanswered  by  either 
the  industry-supplied  information  or 
EPA’s  own  analysis,  was  the  question  of 
whether  refiners  could  exercise  any 
control  over  the  variability  and  shape  of 
the  fi^quency  distribution  that  was 
evident  in  both  data  sources.  In  other 
words,  it  was  not  clear  what  options 
were  available  to  refineries  to  remedy 
the  problem. 

To  provide  additional  insights,  EPA 
and  a  refinery  expert  from  the 
Department  of  Energy  met  separately 
with  individual  refiners  in  order  to  look 
at  batch  data  from  single  refineries  using 
differing  gasoline  production 
approaches.  The  refineries  represented 
by  the  companies  EPA  met  with 
comprised  a  very  diverse  group.  They 
varied  with  regard  to  size,  general  level 
of  technology,  control  over  inputs, 
historical  product  slate,  and  other 
characteristics.  EPA  focused  the  agenda 
for  these  meetings  on  three  basic 
questions:  (1)  For  each  separate  refinery, 
what  is  the  batch-to-batch  distribution 
of  NOx  quality  by  grade  and  season,  (2) 

.  what  are  the  causes  of  the  variability 
that  is  observed  in  the  historical  data— 
which  parameters  account  for  the 
variability  in  NOx,  and  what  caused 


^Data  on  the  characteristics  of  gasoline  batches  as 
they  are  shipped  from  the  refinery  are  submitted  to 
EPA  as  part  of  the  reporting  requirements  of  the 
RFG  regulations.  An  aggregated  analysis  that 
protects  the  confidentiality  of  individual  rehners' 
data  can  be  found  in  the  docket  for  this  rulemaking. 
Docket  Number  A-97-03,  Item  Number  lI-A-5. 


them  to  vary  the  way  they  did,  and  (3) 
how  do  refinery  managers  plan  to  meet 
the  NOx  minimum  standards  in  the 
absence  of  a  substantial  enforcement 
tolerance  or  regulatory  relief. 

The  general  picture  of  the  broad 
bimodal  distribution  of  gasoline  NOx 
quality  by  grade  that  was  developed 
fiom  overall  industry  analyses  and 
examination  of  our  own  data  was 
generally  confirmed  in  tliese  more 
detailed  meetings. 

As  might  be  expected,  individual 
facilities  varied  considerably  in  the  size 
of  the  challenge  posed  by  the  NOx 
minimum  standards  and  they  expected 
to  address  that  problem  with  varying 
strategies.  The  pattern  that  emerged 
firom  all  of  these  discussions  was  that 
refiners  intend  to  pursue  the  least 
capital-intensive  solutions  wherever 
possible,  even  to  the  extent  of  incurring 
substantial  additional  production  costs 
in  the  short  run.  Although  the  strategies 
articulated  in  these  meetings  *  did  not 
precisely  conform  to  the  pattern 
expected  by  the  industry  associations 
(shifting  the  entire  distribution  of  NOx 
quality),  they  seemed  to  lead  to  the 
same  result  economically — excess  costs 
in  producing  RFG  beyond  the  costs  of 
making  the  refinery’s  average  conform 
to  the  average  standard.  Any  major 
expansion  of  the  RFG  program  as  a 
result  of  areas  opting  into  the  program 
could  further  increase  the  costs  of 
meeting  the  minimum  standard. 

Objectives  of  the  NOx  Minimum 
Standards 

The  primary  purpose  of  the  NOx 
minimum  is  to  assure  an  even  temporal 
and  geographic  distribution  of  the 
program’s  environmental  benefits.  To 
put  this  more  simply,  the  minimum  is 
intended  to  ensure  fiiat  no  area  covered 
by  the  RFG  program  will  suffer  finm 
impaired  air  quality  (possibly  resulting 
in  an  exceedance  of  the  NAAQS  for 
ozone)  as  a  result  of  a  single  refinery’s 
shipping  a  batch  of  high  NOx  gasoline 
to  an  area  for  which  it  was  a  primary 
supplier.  An  additional,  though 
secondary,  purpose  of  the  NOx 
minimum  standards  is  to  provide  a  tool 
for  detecting  the  illegal  sale  of  non-RFG 
gasoline  in  areas  covered  by  the 
program.  This  would  work  by  keeping 


‘Some  general  examples  of  the  approaches  which 
are  likely  to  be  used  to  bring  sub-minimum  batches 
above  the  standard  include:  Finding  another  use  for 
the  poor  NOx  quality  gasoline  or  its  components 
(shifting  it  to  conventional  gasoline,  if  that  can  be 
done  without  violating  anti-dumping  standards,  or 
shifting  it  to  other  products)  and  buying  conforming 
RFG  on  the  spot  market  to  take  its  place;  reblending 
the  poor  NOx  quality  batches  with  clean 
blendstocks  purchased  firom  the  outside  to  make 
them  conform  to  the  minimum;  or  simply  reducing 
RFG  production. 


legitimate  RFG  above  the  minimum, 
while  illegally  sold  non-RFG  might  fall 
below  the  standard. 

Avoiding  distribution  problems.  The 
RFG  regulations  incorporated  two 
mechanisms  to  avoid  the  unlikely  event 
of  an  area  being  shortchanged  on  NOx 
quality  due  to  refinery  gate  averaging — 
the  minimum  standard  and  the  RFG 
gasoline  quality  surveys.’  These  surveys 
were  specifically  intended  to  guard 
against  uneven  distribution  of  benefits. 
In  the  event  that  the  surveys  find  a 
covered  area  to  have  received  less  than 
the  intended  NOx  emission  reduction 
benefits,  the  regulations  provide  for  a 
substantial  tightening  of  the  average 
standard — an  outcome  that  would  be 
expensive  to  the  industry  and  one  that 
it  will  work  hard  to  avoid.  This  proposal 
includes  an  increase  in  the  number  of 
surveys  to  be  conducted  (an  additional 
20  surveys  per  year)  that  should 
improve  the  surveillance  of  gasoline 
quality  on  an  area-by-area  basis. 

Detecting  non-conforming  gasoline.  A 
detailed  examination  of  1995  and  1996 
actual  batch-by-batch  gasoline  quality 
(NOx  performance)  shows  that  die  NOx 
minimum  standard  is  not  a  very  useful 
tool  for  detecting  contamination  of  RFG 
by  illegally  sold  conventional  gasoline, 
since  many  batches  of  conventional 
gasoline,  especially  premium  grade,  are 
in  compliance  with  the  minimum 
standard.  Minimum  standards  for  other 
gasoline  characteristics  (especially 
oxygen  content  and  benzene  levels) 
provide  far  superior  capability  for 
determining  if  contamination  by  non¬ 
complying  gasoline  has  taken  place.^ 
The  proposed  expansion  of  the  survey 
program  would  further  enhance  these 
enforcement  efforts,  since  analysis 
results  for  survey  samples  found  to  be 
out  of  compliance  with  RFG 
requirements  are  immediately  supplied 
to  EPA’s  enforcement  office. 

Conclusions  and  Proposed  Regulatory 
Actions 

EPA  believes,  as  a  result  of  the 
investigations  discussed  above,  that  the 
averaging  minimum  standards  for  NOx 


^  A  program  of  gasoline  quality  surveys  is 
requir^  to  be  conducted  by  reflners  that  wish  to 
comply  on  average  rather  than  on  a  per-gallon  basis. 
The  surveys  must  be  done  by  an  independent 
contractor  in  accordance  with  a  statistically  sound 
sampling  plan  approved  by  EPA.  The  location  and 
timing  of  surveys  is  determined  by  EPA  with 
minimal  advance  notice  to  the  industry's 
contractor.  If  survey  averages  fall  short  of  the 
criteria  set  out  in  the  regulations,  the  average 
standards  and/or  the  minimum  standards  are  made 
more  stringent  for  subsequent  years  for  all  of  the 
refineries  that  supplied  gasoline  to  the  area(s) 
where  the  failure  occurred. 

‘  Analysis  in  support  of  this  conclusion  has  been 
placed  in  the  docket  for  this  rulemaking.  Docket 
Number  A-97-03,  Item  Number  U-A-6. 
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are  likely  to  be  costly  to  the  industry  as 
a  whole  in  both  phases  of  the  program, 
and  will  make  the  1998  complex  model 
implementation  extremely  difficult  for  a 
portion  of  existing  refineries.  With  the 
additional  costs  in  question,  the  overall 
cost  of  compliance  is  likely  to  exceed 
the  cost  upon  which  the  standards  were 
based  (the  cost  of  meeting  the  average 
standard)  without  providing  additional 
environmental  benefits.  By  increasing 
the  costs  of  producing  RFG,  these 
standards  may  contribute  to  a  higher 
cost  differential  between  RFG  and 
conventional  gasoline  and  so  pose  a 
significant  obstacle  to  smooth 
implementation  of  Phase  II  of  the 
program.  Since  the  per-gallon  minimum 
standards  for  NOx  do  not  increase  the 
environmental  benefit  and  their 
purposes  can  be  as  easily  served  by  the 
RFG  surveys,  EPA  proposes  the 
elimination  of  these  per-gallon 
minimum  standards. 

Since  the  RFG  surveys  provide  an 
alternative  tool  for  accomplishing  both 
of  the  purposes  of  the  NOx  per-g^lon 
minimums,  it  is  important  that  the 
survey  program  remain  adequate  to 
perform  these  tasks.  The  regulations  at 
§  80.68(b)(1)  currently  prescribe  50 
surveys  beginning  in  1998,  with 
adjustments  provided  for  opt-in  of 
additional  programs  and/or  potential 
survey  failures.  EPA  believes  that  20 
additional  surveys  would  provide 
significant  additional  protection  of  the 
NOx  quality  of  gasoline  in  those  RFG 
covered  areas  with  limited  sources  of 
supply.  Accordingly,  EPA  proposes  that 
the  number  of  surveys  in  the  initial 
schedule  (§  80.68(b)(1))  for  each  year 
beginning  in  1998  be  expanded  by  20. 
EPA  invites  comments  on  this  proposed 
change. 

2.  Clarification  That  Model  Limits 
Constitute  Standards  (Proposed 
§  80.41(h)(3)  and  §  80.78(a)(l)(vi); 
Revised  §  80.101(b)(3)) 

Both  the  simple  and  the  complex 
models  include  restrictions  on  the  range 
of  parameter  values  that  may  be  used 
with  these  models.  See  §§  80.42(c)  and 
80.45(f)  for  the  simple  model  limits  and 
the  complex  model  limits,  respectively. 
These  parameter  range  limits  are 
included  because  the  simple  and 
complex  models  have  not  been  shown 
to  accurately  predict  emissions  when 
parameter  values  outside  the  range 
limits  are  used.  For  this  reason, 

§§  80.42(c)  and  80.45(f)  state  that  the 
models  may  not  be  used  for  fuels  with 
parameter  values  that  are  outside  the 
valid  range  limits.  The  complex  model 
specifies  different  valid  range  limits  for 
reformulated  versus  conventional 
gasoline.  Compare  §  80.45(f)(l)(i) 


(complex  model  range  limits  for 
reformulated  gasoline)  with 
§  80.45(0(1  )(ii)  (complex  model  range 
limits  for  conventional  gasoline). 

EPA  always  has  considered  the  valid 
range  limits  to  constitute  standards  that 
apply  to  reformulated  and  conventional 
gasoline.  Gasoline  subject  to  simple  or 
complex  model  standards  must  be 
evaluated  for  compliance  with  these 
standards.  Where  gasoline  has  property 
values  outside  the  valid  range  limits,  it 
cannot  be  evaluated  and,  therefore,  it  is 
unlawful  to  produce  and  sell  such 
gasoline. 

Today’s  proposal  would  clarify  that 
the  valid  range  limits  are  standards,  by 
citing  the  valid  range  limits  along  with 
the  other  standards  that  apply  to 
reformulated  and  conventional  gasoline. 
In  addition,  EPA  is  proposing  to  add  a 
provision  to  the  reformulated  gasoline 
prohibitions  under  §  80.78(a)  that 
addresses  the  valid  range  limit 
standards.  This  prohibition  would 
clarify  that  the  complex  model  valid 
range  limits  apply  not  only  to 
reformulated  gasoline  when  produced 
or  imported,  but  throughout  the 
distribution  system  as  well.  The 
complex  model  valid  range  limit 
standards  must  be  applied  downstream 
of  the  refinery  or  importer  because 
complex  model  standards  apply 
throughout  the  distribution  system,  i.e., 
the  VOC  and  NOx  minimum  per-gallon  ' 
emissions  performance  standards.  In 
order  to  evaluate  reformulated  gasoline 
for  compliance  with  these  downstream 
standards,  the  gasoline  must  have 
parameter  values  that  are  within  the 
valid  range  limits. 

EPA  is  proposing  to  promulgate  the 
revisions  contained  in  this  rulemaking 
under  the  authority  of  both  sections  211 
(c)  and  (k)  of  the  Act,  except  for  the 
revisions  which  would  include  the  valid 
range  limits  as  standards  under  §  80.41 
and  §  80.101.  EPA  proposes  to 
promulgate  the  revisions  concerning  the 
valid  range  limits  under  the  authority  of 
section  211(k),  but  not  section  211(c). 
EPA  is  proposing  to  promulgate  the 
valid  range  limits  as  standards  solely  for 
the  purpose  of  ensuring  that  the  models 
will  accurately  predict  emissions,  and 
not  for  the  independent  purpose  of 
achieving  emissions  reductions  from  the 
range  limits  themselves.  As  a  result, 

EPA  believes  that  it  is  not  necessary  to 
promulgate  the  valid  range  limits  as 
standards  under  the  authority  of  section 
211(c). 

3.  Effective  Dates  for  Standard  Changes 
Due  to  Survey  Failures  (§  80.41  (p)) 

Section  80.4  l(p)  states  that  when  a 
minimum  or  maximum  per-gallon 
reformulated  gasoline  standard  is 


changed  to  be  more  stringent  as  a  result 
of  a  survey  failure,  the  effective  date  for 
the  new  standard  is  ninety  days  after 
EPA  announces  the  new  standard.  EPA 
now  believes  that  additional  time  is 
necessary  in  order  to  ensure  an 
appropriate  transition  to  a  new  standard 
as  a  result  of  the  lag  time  between  the 
date  refiners  and  importers  begin 
producing  gasoline  to  a  new  standard, 
and  the  date  this  gasoline  displaces  the 
earlier  gasoline  duough  the  distribution 
system. 

For  this  reason,  EPA  is  proposing  a 
staged  introduction  to  a  new  per-gallon 
standard,  that  results  from  a  survey 
failure.  The  dates  the  new  standard 
would  be  required  would  be  expressed 
in  the  number  of  days  after  the  date  EPA 
announces  the  new  standard:  60  days 
for  gasoline  produced  at  a  refinery  or 
imported  by  an  importer;  120  days  for 
facilities  downstream  of  the  refinery  or 
importer  other  than  retail  outlets  and 
wholesale  purchaser-consumers;  and 
150  days  for  retail  outlets  and  wholesale 
purchaser-consumers.  Under  the 
proposed  approach  refiners  emd 
importers  would  have  about  two  months 
to  begin  meeting  the  new  standard, 
downstream  parties  such  as  terminal 
operators  then  would  have  about  two 
months  to  transition  to  the  new 
standard  after  shipments  of  gasoline 
meeting  the  new  standard  b^in,  and 
retailers  and  wholesale  users  would 
have  about  one  month  to  transition  after 
terminals  must  begin  shipping  gasoline 
meeting  the  new  standard. 

EPA  believes  the  times  proposed  for 
these  stages  are  consistent  with  current 
industry  practice  for  transitioning  to 
new  standards,  such  as  the  transition  to 
meet  the  summertime  high  ozone  season 
standards  each  spring.  For  example, 
terminals  supplying  RFG  must  have 
gasoline  that  meets  the  VCXZ-control 
standard  beginning  on  May  1  each  year, 
and  retailers  and  wholesale  purchaser- 
consumers  in  RFG  areas  must  meet  the 
VOC-control  standard  beginning  about 
one  month  later,  on  June  1. 

Refiners  must  begin  producing  VOC- 
controlled  RFG  early  enough  before  May 
1  that  the  gasoline  distribution  system 
through  the  terminal  level  can  transition 
from  non-VOC-controlled  gasoline  to 
VOC-controlled  gasoline  by  May  1.  The 
date  when  particular  refiners  begin 
producing  VCKl-controlled  RFG  each 
year  varies  depending  on  factors  such  as 
the  time  necessary  to  transport  gasoline 
from  the  refinery  to  the  terminals,  and 
the  rate  of  turnover  at  the  terminal. 
However,  EPA  believes  that  most  long¬ 
distance  distribution  systems  are  able  to 
transition  within  60  days  of  the  date 
refiners  begin  shipping  gasoline  meeting 
the  new  standard. 
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EPA  is  able  to  enforce  the  VCKl- 
control  standard  at  refineries  based  on 
the  refiners’  batch  reports  to  EPA  that 
identify  gasoline  batches  as  either  VCXH- 
controll^  or  non-VOC-controlled;  the 
VCXI-control  standards  ^ply  only  to 
batches  that  are  identified  as  VCXI- 
controlled.  However,  there  is  nothing  in 
the  refinws’  batch  reports  to  EPA  that 
identifies  the  per-gallon  minimum  and 
maximum  standa^  to  which  the 
gasoline  is  subject.  As  a  result,  EPA 
must  rely  on  a  date  certain  on  which  die 
new  standard  applies  at  the  refinery. 
M(»eovef ,  EPA  Mieves  this  date  must 
be  sufficiently  earlier  than  the  date  the 
new  standard  applies  at  the  terminals  in 
order  to  ensure  tte  availalHlity  to 
tenninals  of  gasoline  meeting  the  new 
standard  fm  the  terminals’  transition. 
EPA  also  believes  that  80  days  is  an 
appropriate  length  of  time  fm  twminal 
transitions,  based  on  experience  with 
VOC-control  transitimis. 

B.  Complex  Model  (§  80.45) 

1.  Proper  E300  Value  for  the  Edge  Target 
Fuel  for  Use  in  Comfdmc  Model 
Extrapolation  ($  80.45(cXlMivKCX6)) 

The  Complex  Model  as  described  in 
§80.45  includes  {unvisicms  for 
extrapolations  beycmd  the  limits  of  the 
data  upon  which  the  model  was  based. 
The  timits  of  the  data  define  the 
“Viewable  range”  which  repreaents  the 
range  of  fuel  parameters  wil^n  which 
the  Complex  Model  equations  are 
directly  applicdide,  and  outside  of 
which  extrapolaticHi  must  be  used  up  to 
the  limits  of  the  model.’  These 
extrapolations  take  the  form  of  intricate 
equations  and  a  swies  of  conditions  fm 
use  of  those  equations.  Among  other 
things,  the  ccmditions  associated  with 
extrsqKdaticm  direct  Complex  Model 
users  to  determine  properties  for  an 
“edge  target  fuel.”  The  edge  target  fuel 
is  equivalent  in  all  respects  to  the  target 
fuel,  except  that  no  fuel  parameters  are 
allowed  to  exceed  the  limits  of  the 
allowable  range.  In  effect,  the  edge 
target  fuel  represents  the  point  in  the 
multi-dimensional  fuel  parameter  space 
where  extrapolation  begins. 

The  Complex  Model  equation  for 
exhaust  volatile  organic  compounds 
(VCXI)  contained  in  §  80.45(cXl) 
includes  a  single  interactive  term.  This 
term,  the  product  of  E300  and 
aromatics,  necessitates  that 
extrapolations  involving  E300  include  a 
simultaneous  evaluation  of  the 
aromatics  level  of  the  target  fuel.  Thus 
in  paragraph  (c)(l)(iv)(C)(6),  Complex 


’The  allowable  range  of  the  model  is,  in  fact,  a 
combination  of  the  limits  of  the  data  and  additional 
limitations  that  may  be  imposed  by  the  existence 
of  extreme,  or  curve  turnover  points. 


Model  users  are  directed  to  determine 
whether  the  mathematical  phrase  (80.32 
+  { -  .390xARO))  is  greater  or  less  than 
94,  and  to  set  the  E300  edge  target  fuel 
value  accordingly.  In  so  doing,  users  are 
determining  wheffier  the  aromatics- 
dependent  E300  extrema  (i.e.  curve 
tiunover)  point  falls  beyond  the  limits 
of  the  available  data  in  the  Complex 
Model  database. 

However,  the  language  in  puagraph 
(c)(lKivXCK8)  is  misleading.  As 
currently  written,  the  usor  is  directed  to 
set  the  E300  value  of  the  edge  target  fuel 
at  94  vcd%  whenever  the  vidue  of  the 
phrase  (80.32  -»■  (0.390xARO^  is  greater 
thtta  94.  The  Agency’s  inteirtion, 
however,  was  ^t  this  step  be  taken 
only  if  the  E300  term  is  being 
extrapolated.  In  other  words,  if  the 
target  fuel  value  for  E300  falls  below  the 
hi^or  limit  fw  E300  m  the  allowable 
range  as  defined  in  Tatde  6, 

§  80.45(c)(lXiv),  dien  E306  is  not  being 
extrapolated,  and  ffie  E300  value  of  the 
edge  target  fuel  should  be  equal  to  the 
E300  value  of  the  target  fiiel. 

To  correct  this  problem,  the  langiiage 
in  §  80.45(cKlXivMCX8)  and  its 
counterpart  applicrtde  to  I%ase  n 
calculations  at  §  80.45  (cXlXlvXUX^) 
would  be  changed  such  tl^t  Complex 
Model  users  will  only  set  the  E300  value 
of  the  edge  target  fuel  equal  to  94  if  the 
target  fuel  value  for  E300  exceeds  the 
hitler  limit  specified  in  Table  8, 
§80.45(cXlXiv). 

IV.  RFC  ComptiaTH  ReqiMWimts 

A.  Sampling  of  Reformulated  and 
Conventional  Gasoline  (Proposed 
§80.47) 

Under  §  80.85(eXl)  refiners  ud 
impcMters  are  required  to  ccdlect  a 
representative  sample  from  each  RFC 
batch  produced  or  imported,  and  to 
determine  the  batch  properties  based 
upon  analysis  of  this  smnple.'*’  “Batch 
of  refonmilated  gasoline”  is  currently 
defined  in  §  80.2(gg)  as  “a  quantity  of 
reformulated  gasoline  which  is 
homogeneous  with  regard  to  those 
properties  which  are  specified  for 
reformulated  gasoline  certification.” 
Similarly  §80.101(i)(l)(iKA)  requires 
refiners  and  importers  of  conventional 
gasoline  to  collect  a  representative 
sample  from  each  batch  produced  or 
imported,  and  to  determine  compliance 
with  the  anti-dumping  standards  based 
upon  the  batch  samples." 


'0  Under  §  80.69(b)  oxygenate  blenders  who  meet 
the  oxygen  stiindard  on  average  also  are  required  to 
sample  and  test  each  batch  of  RFC  produced  using 
RBOB,  and  the  discussion  in  this  preamble  section 
applies  to  such  oxygenate  blenders  in  the  same 
manner  as  for  rehners  of  RFC. 

' '  EPA  is  proposing  several  changes  relative  to  the 
sampling  of  conventional  gasoline  that  are 


As  a  result,  refiners  and  importers  are 
required  to  collect  a  representative 
sample  of  each  gasoline  batch.  However, 
EPA  has  not  previously  promvdgated 
requirements  for  determining  when  a 
quantity  of  gasoline  is  homogeneous  so 
that  it  qualifies  as  a  batch.  Today  EPA 
is  proposing  such  requirements  for 
detOTmining  batch  homogeneity.  In 
addition,  EPA  is  proposing  procedures 
whereby  an  importer  of  reformulated  or 
conventional  gasoline  would  be  able  to 
treat  as  a  single  batch  the  gasoline 
contained  in  multiple  compartments  of 
a  ship. 

It  is  important  that  refmers  and 
importers  determine  cmnpKance  with 
the  reformulated  and  conventional 
gascdine  standards  using  samples 
collected  fiom  quantities  of  gasoline 
that  are  hcnnogeneoxis  in  terms  of  the 
properties  relative  to  these  standards.  If 
a  quantity  of  gasoline  is  not 
homogeneous,  a  sample  of  that  gasoline 
often  will  not  reflect  the  overall  average 
qualities  of  the  gasoline.  For  example, 
when  a  refiner  produces  gasoline  by 
ccnnbining  blendstocks  having  different 
volatilities,  unless  the  tank  is 
thoroughly  mbced  the  gasoline  often 
will  be  horizontally  stratified,  with  the 
hitler  volatile  blendstocks  at  the  top  of 
the  tank  and  the  lower  volatile 
Uendstocks  at  the  bottom  of  the  tank.  If 
a  sample  is  collected  of  the  gasoline  at 
«iy  one  spot  in  such  a  stratified  tank  the 
sample  o^y  will  reflect  the  properties 
of  the  gasoline  at  that  strata.  Storage 
taid(  sampling  techniques  such  as  “all 
levri  samples”  or  “running  samples” 
tend  to  compensate  for  stratified 
product,  but  these  techniques  do  not 
assure  a  truly  representative  sample.'^ 


discussed  below  in  section  VI.B.  of  this  preamble. 
EPA  is  also  proposing  to  revise  the  “batd” 
definition  in  §  80.2(gg)  to  apply  to  conventional 
gasoline  and  not  just  to  RFC.  ^A  also  is  proposing 
to  require  refiners  and  importers  of  conventional 
gasoline  to  separately  test  each  batch,  which  would 
eliminate  the  current  option  of  testing  a  number  of 
batches  together  using  a  composite  sample. 

In  addition,  EPA  is  proposing  a  definition  for 
“previously  certified  gasoline”  to  mean  RFC  and 
conventioiial  gasoline  for  which  the  refiner, 
oxygenate  blender  or  importer  has  met  applicable 
requirements  and  standards  and  that  the  refiner, 
oxygenate  blender  or  importer  has  included  or 
intends  to  include  in  the  refinery  or  importer 
compliance  calculations. 

>2  A  “rutming  sample”  of  the  product  contained 
in  a  storage  tank  is  collected  by  lowering  a  sample 
container  horn  the  top  of  the  product  to  the  bottom 
and  then  raising  the  container  to  the  top,  at  such 
a  speed  that  the  container  is  less  than  full  when 
removed  horn  the  tank.  See.  40  CFR  part  80. 
appendix  D,  1 11.2.2.2.  An  "all  levels  sample”  is 
collected  by  lowering  a  stoppered  container  to  the 
bottom  of  the  product  in  a  storage  tank,  removing 
the  stopper  with  a  cord  or  chain,  and  raising  the 
container  to  the  top  at  such  a  speed  that  the 
container  is,iess  than  full  when  removed  from  the 
tank.  See,  40  CFR  part  80,  Appendix  D,  *|  11.2.2.1. 
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In  the  case  of  RFG,  moreover,  certain 
standards  must  be  met  on  a  per-gallon 
basis.  If  any  portion  of  the  RFG  in  a 
storage  tank  violates  an  applicable  per- 
gallon  standard,  this  gasoline  portion  is 
out  of  compliance  even  if  the  gasoline 
in  the  tank  would  be  in  compliance  if 
fully  mixed.  For  example,  consider  a 
refinery  storage  tank  containing  RFG 
designated  as  simple  model,  VOC 
controlled  for  Region  2.  If  the  gasoline 
is  stratified  by  RVP,  and  the  RVP  of  the 
upper  strata  is  greater  than  the 
applicable  per-gallon  maximum 
standard  of  8.3  pounds  per  square  inch 
(psi),the  gasoline  in  this  upper  strata 
would  violate  the  applicable  per-gallon 
standard  even  if  the  average  RVP  of  the 
gasoline  in  the  tank  is  less  than  8.3 
psi.'^  A  single  sample  firom  such  a 
stratified  tank  may  not  reflect  the 
violation.  Even  an  “all  levels”  or 
“nmning”  sample  of  the  gasoline  in  a 
stratified  storage  tank  could  yield  a  test 
result  within  the  standard  because  to  a 
certain  extent  such  a  sample  “averages” 
across  the  strata,  which  would  have  the 
effect  of  masking  the  violation. 

As  a  result,  EPA  is  proposing  that 
refiners  and  importers  would  be 
required  to  establish  that  each  quantity 
of  reformulated  or  conventional  gasoline 
that  will  be  treated  as  a  batch  is 
homogeneous  before  the  batch  sample  is 
prepared  or  analyzed. 

EPA  is  proposing  two  options  by 
which  the  homogeneity  of  the  gasoline 
in  a  storage  tank  could  be  established. 
Under  the  first  option,  a  refiner  would 
collect  three  separate  samples  from  the 
storage  tank — upper,  middle,  and  lower 
spot  or  tap  samples.  These  samples 
would  be  analyzed  for  each  parameter 
relevant  to  applicable  standards,  and  the 
gasoline  in  the  storage  tank  would  be 
considered  homogeneous  if  the  test 
results  agree  within  the  ranges  specified 
in§80.65(e)(2)(i). 

Under  the  second  option  for 
establishing  storage  tank  homogeneity, 
the  party  would  demonstrate  that  it 
followed  tank  mixing  procedures  that 
can  be  shown  to  result  in  homogeneity. 
For  example,  a  refiner  could  meet  the 
homogeneity  requirement  through 
records  that  show  the  tank  mixing 
procedures  used  for  a  batch  (tank  size 
and  type,  volume  of  gasoline,  the  type 
of  tank  mixers,  the  mode  of  mixer 
operation  if  appropriate,  and  the 
duration  of  mixer  operation],  together 
with  historic  sampling  and  testing 


In  theory,  both  of  these  sampling  methods  obtain 
product  from  all  strata  in  the  storage  tank  somewhat 
in  proportion  to  the  size  of  the  strata. 

Per-gallon  standards  must  be  met  by  all 
portions  of  the  gasoline  contained  in  a  storage  tank 
in  part  because  the  different  gasoline  petitions  may 
be  distributed  without  further  mixing. 


records  demonstrate  these  procedures 
result  in  complete  mixing. 

Under  this  second  storage  tank 
option,  success  of  the  mixing  procedure 
must  still  be  confirmed  for  each  batch. 
However,  instead  of  requiring  analysis 
for  each  parameter  relevant  to 
applicable  standards,  only  API  gravity 
analysis  of  upper,  middle,  and  lower 
spot  or  tap  samples  would  be  required. 
The  gasoline  would  be  considered 
homogeneous  under  this  option  if  the 
demonstrated  mixing  procedure  was 
performed,  and  the  API  gravity  values 
for  the  upper,  middle,  and  lower 
samples  do  not  difier  by  more  than  0.3“ 
API.  Where  the  configiuation  of  a 
storage  tank  does  not  permit  the 
collection  of  upper,  middle,  and  lower 
spot  or  tap  samples,  the  API  gravity 
analysis  to  confirm  the  success  of  the 
mixing  procedure  would  be  waived. 

EPA  mso  is  proposing  procediues 
whereby  an  importer  would  be  able  to 
demonstrate  the  gasoline  in  multiple 
compartments  of  a  marine  vessel  is 
homogeneous.  The  importer  would 
collect  a  “running”  sample  from  each 
compartment  and  analyze  the  samples 
for  each  parameter  relevant  to 
applicable  standards.  The  vessel’s 
gasoline  would  be  homogeneous  and 
could  be  treated  as  a  batCih  if  the  results 
agree  within  the  ranges  specified  in 
§80.65{e)(2)(i). 

EPA  is  proposing  that  for  purposes  of 
establishing  homogeneity  a  party  could 
use  test  methods  other  than  the  methods 
specified  in  §  80.46.  The  methods  in 
§  80.46  would  still  be  used  to  establish 
the  batch  properties  for  “certifying”  a 
batch. 

EPA  also  is  proposing  that  in  the  Ccise 
of  RFG,  the  gasoline  contained  in  a 
storage  tank  or  marine  vessel  would  not 
be  considered  homogeneous  if  any 
sample  collected  to  establish 
homogeneity  has  a  test  result  that 
exceeds  an  applicable  per-gallon 
standard.  Thus,  in  the  case  of  standards 
a  refiner  or  importer  is  meeting  on  a  per- 
gallon  basis  no  test  result  could  violate 
the  per-gallon  standard,  and  in  the  case 
of  standards  being  met  on  average  no 
test  result  could  violate  an  applicable 
per-gallon  minimum  or  maximum 
standard. 

EPA  is  proposing  additional  options 
by  which  an  importer  could  treat  the 
gasoline  imported  by  marine  vessel  as  a 
single  batch  without  determining  the 
homogeneity  of  the  gasoline.  RFG 
contained  in  multiple  compartments  of 
a  marine  vessel  could  he  certified  as  a 
single  batch  using  a  volume  weighted 
composite  of  samples  collected  from  the 
compartments  if  the  entire  contents  of 
these  compartments  is  transferred  into  a 
single  shore  tank.  EPA  is  proposing  this 


option  because  it  is  likely  the  gasoline 
from  multiple  vessel  compartments  is 
completely  mixed,  i.e.,  becomes 
homogeneous,  through  the  process  of 
being  transferred  into  a  shore  tank. 

Under  today’s  proposal  importers  also 
would  be  allowed  to  use  composite 
samples  to  certify  as  a  single  batch  the 
RFG  imported  by  marine  vessel  where 
the  gasoline  is  off-loaded  into  multiple 
shore  storage  tanks.  Under  this  option, 
however,  the  importer  would  be 
required  to  demonstrate  that  the  RFG 
ofi-loaded  into  each  shore  tank 
separately  meets  all  applicable  per- 
gallon  standards,  without  regard  to  any 
gasoline  contained  in  the  storage  tank 
prior  off-loading  the  imported  gasoline 
(or,  “heel”).  Thus,  the  importer  would 
be  required  to  sample  and  test  the  tank 
heel  prior  to  off-loading  the  imported 
gasoline  and  the  tank  contents  after  the 
imported  gasoline  has  beeq  added,  and 
to  mathematically  calculate  the 
properties  of  the  imported  gasoline 
added  to  the  tank. 

EPA  is  proposing  that  imported 
conventional  gasoline  contained  in 
multiple  compartments  of  a  marine 
vessel  could  be  tested  using  a  volume 
weighted  composite  of  samples 
collected  from  the  compartments  with 
one  limitation.  There  are  no  per-gallon 
standards  associated  with  conventional 
gasoline  (other  than  the  complex  model 
limit  standards,  as  is  discussed  in 
section  III.A.l.  of  this  Preamble),  and,  as 
a  result,  there  are  no  proposed 
requirements  to  separately  test  vessel 
compartment  or  shore  tanks.  However, 
EPA  is  proposing  that  each  separate 
grade  of  conventional  gasoline  on  a 
marine  vessel  (e.g.,  regular,  premium) 
must  be  treated  as  a  separate  batch.  EPA 
believes  that,  in  general,  there  is  greater 
variability  in  the  properties  of  gasolines 
of  different  grades,  than  of  gasolines  of 
the  same  grade.  The  proposed  grade 
limitation  on  meuine  vessel  compositing 
for  conventional  gasoline  would 
constitute  some  limit  on  the  range  of 
gasoline  properties  that  could  be 
included  in  a  single  composite  sample, 
which  EPA  believes  would  improve  the 
quality  of  composite  samples.  EPA 
requests  comment  on  this  proposed 
limitation  on  the  use  of  composite 
samples  of  imported  conventional 
gasoline. 

C.  General  Requirements  (§  80.65} 

1.  Assignment  of  Batch  Numbers 
(§  80.65(d)(3)) 

Section  80.65(d)(3)  requires  refiners 
and  importers  to  assign  batch  numbers 
to  batches  of  RFG,  RBOB,  conventional 
gasoline,  and  certain  blendstock  that  is 
included  in  the  refiner’s  compliance 
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calculations.  The  batch  numbers  are 
used  to  identify  batches  in  batch  reports 
submitted  to  EPA  under  §§  80.75(a)  and 
80.105(a). 

EPA  is  pressing  to  revise 
§  80.65(d)(3)  to  require  cocygenate 
blenders  who  meet  the  o3^gen  standard 
OB  average  to  assign  batch  numbmv  to 
RFC  batches.  This  would  conform 
§  80.65(d)(3)  Mrith  the  current  repcHting 
rerpikement  at  §  80.74(a),  that  oxygmaate 
blenders  who  meet  the  oxygen  standard 
on  average  must  submit  batch  reports  to 
H»A. 

2.  ClarificatieBS  of  Requkement  to  Test 
RFC  and  RBOB  ($  8a.65(eKl» 

Section  80.65(eXD  requires  refiners 
and  importers  to  determiae  the 
properties  of  each  batch  of  RFC  that  is 
produced  (x  imported.  Gasoline  that 
cimqiHes  with  the  standards  in  §  80.41 
is  deemed  certified  (§  80.40(a)),  hence 
this  process  is  commoedy  considered  as 
“certifying”  each  batch.  This 
determination  is  required  fer  each 
paruneter  relevant  to  the  RFG 
standmds.  EPA  is  jKoposing  two 
clarifications  of  §  80.65(e). 

EPA  is  prcq>osing  to  add  language  to 
$  80.65(e)  to  clarify  Aat  this  section 
^plies  to  RBC^  as  well  as  to  RFG,  and 
to  add  a  cross  reference  to  the 
requirement  in  §  80.69(aK2)  that  the 
certified  properties  of  RBCffl  are  the 
pitqierties  of  the  RBOB  subsequent  to 
downstream  blending  with  oxygmiate, 
based  on  test  results  of  a  sample  of  the 
RBOB  hand  blended  in  the  laboratory 
with  the  appropriate  oxygenate  type  and 
amount  EPA  believes  the  certification 
of  RBCW  already  is  implicit  in 
§  80.65(e),  and  that  refers  and 
m^orters  have  been  certifying  and 
reporting  the  properties  of  RBOB  based 
on  the  a^yus  remits  (d  a  hand  blend, 
so  that  the  proposed  changes  would  not 
change  currmt  {Nactices. 

EPA  also  is  |noposing  to  clarify  that 
certification  testing  for  RVP  is  necessary 
only  for  RFG  and  RBOB  that  is 
designated  as  VOC  controlled,  because 
RVP  test  restdts  are  relevant  only  to 
VOC  controlled  gasoline.  Under  the 
simple  model  the  RVP  standard  ajqilies 
only  to  VOC  controlled  product.  RVP 
test  results  are  an  input  to  the  complex 
model  only  for  VOC  controlled  gasoline; 
in  the  case  of  non-VOC  controlled 
gasoline  the  complex  model  uses  an 
RVP  value  of  8.7  psi  regardless  of  the 
actual  RVP  value  of  the  gasoline.  This 
change  to  §  80.65(e)  also  would  change 
the  reporting  requirement  for  RVP,  to 
apply  only  to  VOC  controlled  RFG  and 
RBOB,  because  the  parameter  reporting 
requirement  in  §  80.75(a)(2)(v)(B)  cross 
references  the  requkements  in  §  80.65. 


3.  Weight  Percent  Range  for  Total 
Oxygen  Content  (§  80.65(e)(2Hi)) 

Section  80.65(eX2Mi)  provides  a  table 
with  ranges  fer  fuel  properties  to  be 
used  in  comparing  the  refiner’s  or 
importer’s  test  results  to  the  test  results 
obtained  finmi  the  md^pmdent 
laboratory.  The  table  at  §  80.6S(e), 
however,  currently  does  not  include  a 
range  for  total  oxygen  cemtent.  The  RFG 
regulations  prescribe  a  staadmd  for 

percent  oxygim,  and  risers  and 
irapoitMS  of  RFG  are  requked  to 
determine  and  report  the  total  we^t 
percent  of  oxygen  ia  each  batch  of  RFG 
for  cooaptiaBce  purposes.  It  is 
appreqieiate,  ^erefim,  to  incUide  a 
rang^  fw  tot^  oxygen  content  in  the 
table  at  §  8I>.65(^  foe  purposes  of 
comparing  the  refiner’s  or  ia^poiter’s 
test  results  with  the  test  results  obtmed 
from  the  indepeadmit  laboratory.  A 
range  for  tot^  wei^t  percent  oxygen 
content  was  vuiintenticmaily  omitted  in 
tile  final  rule.  As  a  result,  today’s  rule 
proposes  to  add  to  tiie  table  at 
§  80.65(eX2Ki)  a  0.10  wt%^  range  for 
total  oxygen  extent  This  rmige  would 
be  in  adefition  to,  and  not  instead  of,  the 
vtdume  ranges  for  oxygenates  listed  in 
§80.65(eU2)(i). 

The  0.10  wt  %  range  for  total  oxygen 
was  derived  by  multiplying  the  values 
of  the  oxygenates  in  the  taUe  in 
§  80.65(eK2Ki)  by  the  weight  %  of  the 
oxygen  in  the  oxygenates  and  averaging 
them.  EPA  acknowledges  that  this 
approach  assiuaes  that  the  dmisity  of 
these  oxygenates  is  similar  to  gasoline, 
but  believes  that  wy  difference  in 
density  would  result  in  an  inm^ficant 
increase  in  tiie  0.10  wt  %  value.  EPA 
continues  to  believe  thm  this  is  an 
appropriate  method  of  detenainlng  an 
appropriate  range  for  total  (»cygea 
content  betwemi  the  refiner’s  laboratory 
and  the  indepmdmit  labm^ory. 

4.  Indepmident  Laboratory 
Requirmnents  (§  80.65(fi:  Proposed 
§§  80.72,  80.74(h),  wad  80.75(n)) 

Sections  80.65(^  and  (f)  contain  tiie 
independent  laboratory  requirements  for 
RFG.  Undor  §  80.65(eKl)  each  botch  of 
RFG  must  be  analyzed,  either  by  the 
refiner  (H’ importer,  m  by  an 
independent  lab.  Sectiem  S0.65(f) 
requires  each  refilner  and  importw  of 
RFG  to  designate  an  independent  lab 
that  must  collect  a  sample  from  each 
batch  of  RFG.  The  refinor/inqxicter  then 
has  the  option  of  having  the 
independent  lab  meet  the  analysis 
requirement  for  all  RFG  batches  (the 
100%  analysis  option),  or  of  having  the 
independent  lab  analyze  up  to  10%  of 
the  samples  collected  to  be  identified  by 
EPA  (the  10%  analysis  option).  The 
100%  analysis  option  is  most  often 


chosen  by  importers  who  do  not  operate 
their  own  company  laboratory. 

EPA  is  proposing  two  categories  of 
changes  to  the  independent  laboratory 
requirements.  The  first  category  of 
changes  would  include  in  the 
regulations  the  guidance  EPA 
pmvioualy  has  issued  regartfing  the 
identificatitm  of  samples  feu  aa^sts  by 
independent  laha,  and  the  ideatificatiem 
of  samples  the  independent  lab  wsitid 
send  to  S^A.  The  secmid  category 
would  alig^y  narrow  Ibe  ciitnria  by 
which  a  laboratmy  is  considered 
mdependeBt  Ib  addition,  ^A  is 
seekhag  comment  on  whether 
companies  Aat  serve  as  independent 
labc^ories  under  the  ISG  program 
shotdd  be  made  dbrectiy  respoBsihie  for 
properiy  completing  tim  functioas  ef 
sample  ccAlection,  analysis,  record 
kerning  and  reporting. 

Ine  firk  categmy  ch  changes  being 
proposed  rel^e  to  the  identification  of 
samples  to  be  analyzed  und«r  the  10% 
analysis  optiem.  and  the  identificatioB  of 
samples  to  be  supplied  to  EPA  imder 
both  the  10%  and  the  100%  analysis 
options. 

Sections  80;65('fXlKii)  (B>and  (C) 
state  tiut  under  the  10%  independent 
analysis  option,  EPA  will  identify 
which  samples  the  independent  lab 
must  analyze.  However,  the  regulations 
do  not  specify  the  mechanism  by  which 
Q*A  identifies  these  specific  samples. 
EPA  subsequently  provided  this  saraple- 
identificatiem  guidance  in  Reformulated 
Gasoiine  and  Anti-Dumping  Questions 
oatd  Answers  (Octobm'  3, 1994),  titled 
“Reformulated  gasoline  program 
protocol  for  use  by  ind^^ndtmt  labs  in 
selecting  samples  for  analysis  imder  the 
10%  independent  analysis  option,  and 
fm  idoatifying  smnples  to  ship  to  Q*A.’’ 
This  protocol  has  bwn  in  use  since  it 
was  issued,  and  EPA  has  received  no 
adverse  commmts  from  regulated 
parties-tegarding  this  protocol. 
Thmnffue,  EPA  proposes  to  incorporate 
this  protocol  in  the  RFG  regulations.  See 
proyesed  §80.72. 

^A  bdieves  the  protocol  is  an 
appropriate  mechanism  for  identifying 
samples  for  analysis  by  independent 
labs.  The  protocol  {Nrovides  an 
automated  system  to  randomly  identify 
fer  analysis  10%  of  the  samples 
collected  by  an  independent  lab  in  a 
way  that  gives  regulated  parties  no 
influence  over  the  sample  choice. 

In  addition  to  identifying  the 
independent  laboratory  samples  to  be 
analyzed,  the  proposed  protocol  also 
identifies  which  samples  must  be 
supplied  to  EPA,  including  the 
minimum  sample  quantity  to  supply. 
The  requirement  to  forwa^  samples  to 
EPA  applies  to  botii  the  10%  and  the 
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100%  analysis  options,  and,  therefore, 
the  proposed  sample-shipment  protocol 
applies  to  both  options.  Further,  the 
regulations  would  instruct  independent 
labs  to  send  to  EPA  any  sample  that, 
when  tested  by  the  independent  lab,  is 
found  to  violate  a  per-gallon  sUmdard 
that  applies  to  the  refiner  or  importer. 

The  proposal  also  would  specify  the 
quantity  of  gasoline  that  independent 
labs  would  be  required  to  supply  to 
EPA.  The  batch  sampling  methodologies 
of  appendix  D,  in  section  12.2,  call  for 
sample  containers  of  one  quart  as  a 
minimum.  Assuming  that  a  single 
sample  is  collected  in  a  one  quart 
container  and  that  the  container  is  filled 
only  to  the  minimum  70%  level 
(appendix  D  requires  samples  to  be  70- 
85%  full),  this  would  provide  a  total  of 
approximately  660mL  of  gasoline.  EPA 
believes  one-half  of  this  quantity,  or 
330mL,  is  sufficient  for  a  laboratory  to 
Complete  all  the  testing  requirements  of 
the  RFG  regulations.  Thftefore,  where 
an  independent  lab  analyzes  an  RFG 
sample  that  also  must  be  supplied  to 
EPA,  at  least  half  the  original  sample 
volume,  or  330mL,  would  be  available 
for  shipment  to  EPA.  Under  the 
proposed  regulation  regarding  sample 
quantity,  where  the  independent  lab  has 
not  analyzed  a  sample  the  lab  would  be 
required  to  supply  EPA  with  a  one  quart 
sample  70-85%  full.  In  the  case  of  a 
sample  that  has  been  analyzed  by  the 
independent  laboratory  the  lab  would 
be  required  to  supply  EPA  with  a 
minimum  sample  volume  of  330mL. 

The  proposed  regulations  state  that 
samples  supplied  to  EPA  should  be  sent 
to  an  address  to  be  specified  by  EPA. 
This  address  would  be  the  following: 
United  States  Environmental  Protection 
Agency,  National  Vehicle  and  Fuel 
Emissions  Laboratory  (NVFEL),  Fuels 
and  Chemical  Analysis  Branch  2565 
Plymouth  Road,  Ann  Arbor,  MI  43105, 
(313)  668-4200. 

EPA  is  not  proposing  to  include  this 
address  in  the  regulations  in  order  to 
facilitate  an  addmss  change  if  it 
becomes  necessary.  If  there  is  an 
address  change  for  samples  shipped  to 
EPA,  regulated  parties  would  be  notified 
through  individual  letters,  a  Federal 
Register  notice,  or  some  other 
appropriate  means. 

The  second  change  being  proposed 
would  revise  one  criteria  used  to 
determine  if  a  laboratory  is 
“independent.”  Section 
80.65(f)(2)(iii)(A),  and  proposed 
§  80.72(b)(2)(I),  specify  that  in  order  to 
be  considered  independent  a  laboratory 
may  “not  be  operated  by  any  refiner  or 
importer  *  *  EPA  now  believes  this 
independence  requirement  is  too 


stringent,  and  should  apply  only  in  the 
case  of  refiners  and  importers  of  RFG. 

Laboratories  used  to  satisfy  the 
independent  sampling  and  testing 
requirements  are  required  to  be 
independent  in  order  to  increase  the 
credibility  of  the  laboratories’  test 
results,  as  discussed  at  59  FR  7765 
(February  16, 1994).  The  independent 
seunpling  and  testing  requirement 
applies  only  to  refiners  and  importers  of 
RFG,  however,  and  as  a  result  EPA 
believes  refiners  and  importers  who 
operate  a  commercial  laboratory,  but 
who  produce  or  import  no  RFG,  should 
be  allowed  to  serve  as  independent 
laboratories  under  the  RFG  program. 
EPA  is  proposing  that  this  definition  of 
“independence”  would  not  apply  if  any 
RFG  is  produced  or  imported  within  a 
common  corporate  structure.  Thus,  if  a 
pturent  corporation  has  a  subsidiary 
corporation  that  is  a  refiner  or  importer 
of  RFG,  no  other  subsidiary  of  that 
parent  corporation  could  be  considered 
independent. 

Finally,  EPA  is  seeking  comment  on 
whether  companies  that  serve  as 
independent  laboratories  should  be 
made  regulated  parties  under  the  RFG 
program. 

Section  80.65(f)(3)  describes  the 
sample  collection  and  reporting 
procedures,  and  requires  that  each 
refiner  or  importer  shall  “cause  its 
designated  independent  laboratory”  to 
carry  out  these  procedxu^s.  Under  these 
procedures  the  independent  lab  collects 
a  representative  sample  firom  the  RFG 
batch,  determines  the  batch  volume  and 
other  information  about  the  batch, 
reports  test  results  to  EPA,  and  supplies 
samples  to  EPA  upon  request.  A  refiner 
or  importer  whose  independent  lab  fails 
to  properly  carry  out  these  procedures 
would  have  failed  to  meet  the 
independent  lab  requirements,  which 
would  constitute  a  violation  of  the  RFG 
requirements  by  the  refiner  or  importer. 

EPA  requests  comments  on  whether 
the  regulations  should  be  revised  to 
provide  that  a  laboratory  that 
undertakes  to  act  as  an  independent  lab 
under  the  RFG  program  becomes 
responsible  to  properly  carry  out  the 
independent  lab  requirements,  in  order 
to  allow  better  monitoring  and 
enforcement  of  the  independent  lab 
requirements.  For  example,  currently 
there  is  no  requirement  for  independent 
labs  to  retain  records,  which  creates 
potential  difficulties  when  EPA 
attempts  to  audit  and  inspect 
independent  labs. 

Under  this  approach,  where  an 
independent  lab  failed  to  properly  carry 
out  an  independent  lab  procedure,  the 
independent  lab  would  be  liable  for  a 
violation  of  the  RFG  regulations.  In 


addition,  the  refiner  or  importer  for 
whom  the  lab  is  performing  the 
independent  lab  function  would  have 
failed  to  meet  the  independent  lab 
requirement  which  would  constitute  a 
violation  of  the  RFG  regulations.  Under 
this  approach,  the  independent  lab 
would  also  be  required  to  retain  records 
and  submit  reports  to  EPA. 

The  authority  to  regulate  laboratories 
that  serve  as  an  independent  labs  under 
the  RFG  program  is  based  on  Clean  Air 
Act  sections  114(a),  208(a),  211(c),  and 
211(k).  Analysis  of  RFG  by  independent 
laboratories  is  critical  to  enforcement  of 
the  RFG  standards,  for  reasons  that  are 
discussed  at  59  FR  7765  (February  16, 
1994).  In  order  for  independent 
laboratory  sampling  and  testing  to  serve 
a  useful  purpose,  however,  the 
independent  lab  must  properly  perform 
the  procedures.  EPA  believes 
independent  labs  would  be  more  likely 
to  take  the  steps  necessary  to  ensiu^  the 
required  procedures  are  properly 
performed  if  there  were  regulatory 
consequences  that  applied  directly  to 
the  independent  laboratory,  and  not  just 
indirectly  through  sanctions  against  the 
refiner  or  importer. 

The  current  regulations  state  that  a  lab 
that  is  debarred,  suspended,  or 
proposed  for  debarment  pmrsuant  to  the 
Govemmentwide  Debarment  and 
Suspension  regulations  cannot  serve  as 
an  independent  lab  under  the  RFG 
program.  An  independent  lab  that  fails 
to  properly  carry  out  the  required 
procedures  could  be  the  subject  of  a 
suspension  or  debarment  action  by  EPA. 
EPA  requests  comment  on  whether  the 
suspension  or  debarment  sanction  is 
adequate  to  ensure  that  independent 
labs  properly  perform  required 
procedures,  in  the  absence  of  regulatory 
liability. 

In  addition,  EPA  requests  comment 
on  whether  regulations  should  be 
proposed  that  would  require  labs  to  be 
accredited  in  order  to  carry  out  the  RFG 
independent  lab  requirements.  EPA  has 
not  previously  proposed  a  lab 
accreditation  requirement  because  of  the 
likelihood  that  refiners  and  importers 
would  use  only  labs  the  refiners  and 
importers  eure  convinced  are  fully 
capable  of  properly  performing  the 
independent  lab  requirements. 

However,  EPA  has  received  comments 
that  an  accreditation  requirement  could 
result  in  greater  certainty  that  labs  have 
the  equipment,  training,  and  internal 
procedures  necessary  to  properly  carry 
out  the  independent  lab  requirements, 
that  could  assist  refiners  and  importers 
in  selecting  independent  labs. 

Therefore,  EPA  requests  comments  on 
whether  lab  accreditation  would  be 
appropriate  for  the  RFG  program; 
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whether  accreditation  should  be 
performed  by  EPA  or  by  an  independent 
body,  and  which  independent  body  or 
bodies  should  be  considered;  the 
accreditation  criteria  that  would  be 
appropriate;  the  estimated  costs  of  an 
accreditation  program;  and  any  other 
considerations  EPA  should  include  as 
part  of  a  lab  accreditation  proposal. 

5.  Compliance  Audits  (§  80.65(h)  and 
§  80.105(c)) 

EPA  proposes  to  modify  §§  80.65(h) 
and  80.105(c)  to  make  clear  that  the 
attest  requirement  applies  separately  to 
each  refinery  operated  by  a  refiner,  or 
the  gasoline  imported  by  an  importer. 
The  amended  rules  clarify  EPA’s  intent 
that  refiners  and  importers  of  RFC, 
RBOB,  and  conventional  gasoline,  and 
oxygenate  blenders  who  blend  RBOB 
and  meet  the  oxygen  standard  on 
average,  must  perform  a  separate  attest 
engagement  for  each  facility  at  which 
such  gasoline  or  product  is  produced.  In 
the  process  of  issuing  the  Final  Rule, 
EPA  considered  and  rejected  the 
suggestion  that  parties  be  able  to 
aggregate  multiple  facilities  within  one 
attest  engagement.  Such  an  aggregation 
would  adversely  skew  the  effect  of  the 
random  sampling  protocol  described  in 
§  80.127  by  increasing  the  population  of 
batches  subject  to  random  sampling, 
and  by  potentially  spreading  the 
samples  drawn  over  several  facilities. 
The  effect,  therefore,  would  be  to 
produce  less  than  the  95%  confidence 
level  for  each  facility  that  the  attest 
engagement  is  designed  to  accomplish. 

6.  Calculations  Involving  Previously 
Certified  Gasoline  (§  80.65(i);  §  80.78(a); 
§  80.101(e)) 

Under  §§80.65(i)  and  80.101(e)(1) 
refiners  are  required  to  exclude  from  a 
refinery’s  compliance  calculations 
gasoline  that  was  not  produced  at  that 
refinery  and  gasoline  that  was  produced 
at  that  refinery  but  was  included  as  part 
of  another  batch,  sometimes  called 
“previously  certified  gasoline,”  or 
“PCG.”  These  requirements  are 
included  in  order  to  prevent  double 
counting  of  PCG.  Section  80.101(g)(3) 
provides  the  procedure  by  which 
refiners  are  required  to  calculate  the 
properties  of  blendstock  that  are 
combined  with  PCG  to  produce 
conventional  gasoline.  However,  the 
procedure  in  §  80.101(g)(3)  is 
appropriate  only  for  the  simple  model 
anti-dumping  standards,  and  there  is  no 
procedure  specified  for  excluding  PCG 
from  RFG  compliance  calculations.  As  a 
result,  EPA  is  proposing  procedures  for 
excluding  PCG  from  the  complex  model 
compliance  calculations  for  both  RFG 
and  conventional  gasoline.  In  addition,  ^ 


the  procedures  EPA  is  proposing  would 
allow  refiners  to  use  conventional 
gasoline  to  produce  RFG  or  RBOB,  and 
to  reclassify  RFG  with  regard  to  VOC 
control  and  OPRG. 

The  procedures  EPA  is  proposing 
would  require  refiners  to  determine  the 
volume  and  properties  of  each  batch  of 
PCG  used  in  the  refinery  operation, 
along  with  the  designations  of  the 
gasoline:  RFG,  RBOB  or  conventional 
gasoline;  and  for  RFG,  the  designations 
relative  to  VOC  control  and  OPRG.  The 
volume  and  properties  of  each  PCG 
batch  would  be  reported  to  EPA  as  a 
negative  batch  using  the  same 
designations  as  when  received  by  the 
refiner.  The  PCG  then  would  be  used  by 
the  refiner  as  another  blendstock  in  the 
refinery  operation,  and  any  gasoline 
produced  using  the  PCG  would  be 
sampled  and  tested  and  included  in 
compliance  calculations  without  regard 
to  the  PCG  content.  Gasoline  produced 
using  the  PCG  could  have  the  same 
designations  as  the  original  PCG  batch, 
or  different  designations.  Thus,  the 
proposed  procedures  would  allow  a 
refiner  to  reclassify  conventional 
gasoline  as  RFG,  or  to  reclassify  RFG 
with  regard  to  VOC  control  and  OPRG. 

Under  the  current  regulations  refiners 
are  prohibited  from  reclassifying 
gasoline  in  certain  ways.  For  example, 

§  80.78(a)(10)  prohibits  any  person  from 
reclassifying  conventional  gasoline  as 
RFG.  However,  EPA  understands  that 
prohibitions  against  reclassifying 
gasoline,  such  as  §  80.78(a)(l>,  constrain 
the  operational  flexibility  for  regulated 
parties,  and  that  such  prohibitions 
should  be  imposed  only  where 
necessary.  EPA  believes  the  PCG 
proposal  allows  greater  flexibility 
without  compromising  the 
environmental  goals  or  effective 
enforcement  of  the  RFG  program,  and 
the  PCG  proposal  is  appropriate  for  this 
reason. 

In  the  case  of  standards  that  are  met 
on  average  a  refiner  who  uses  PCG 
would  meet  each  average  standard 
based  upon  the  net  average  properties  of 
gasoline  in  the  relevant  averaging 
pool,  consisting  of  the  positive 
volume  and  properties  of  all  gasoline 


Compliance  with  each  average  standard  is 
based  on  the  average  property  or  emissions 
performance  of  the  subset  of  the  gasoline  produced 
at  a  rehnery  that  is  relevant  to  that  standard, 
sometimes  called  an  “averaging  pool."  For  example, 
the  averaging  pool  for  anti-dumping  standards  is  all 
conventional  gasoline  produced  during  an 
averaging  period.  In  addition,  certain  RFG. 
standards  must  be  separately  met  by  more  than  one 
averaging  pool.  For  example,  under  §  80.67(g)  the 
RFG  NOx  emissions  performance  standard  must  be 
met  by  the  averaging  pool  of  alt  RFG  and  RBOB  that 
is  VOC  controlled,  and  separately  by  the  averaging 
pool  of  all  RFG  and  RBOB  that  is  not  VOC 
controlled.  , 


produced  in  that  averaging  pool  and  the 
negative  volume  and  properties  of  all 
PCG  in  that  averaging  pool.  In  addition, 
each  averaging  pool  would  be  required 
to  have  a  net  “positive”  gasoline 
volume — each  averaging  pool’s  volume 
of  gasoline  produced  would  have  to  be 
greater  than  the  volume  of  PCG. 

Consider,  for  example.  Refiner  A  who 
has  elected  to  meet  the  VOC  emissions 
performance  standard  on  average  at 
Refinery  X.  In  this  example  a  batch  of 
PCG,  designated  as  RFG,  VOC 
controlled  for  Region  1,  is  used  to 
produce  RFG  at  Refinery  X.  This  PCG 
would  be  included  as  a  negative  batch 
in  Refinery  X’s  VOC  emissions 
performance  compliance  calculations 
for  the  “VOC  controlled  for  Region  1” 
averaging  pool,  regardless  of  whether 
the  PCG  was  used  to  produce  RFG  with 
this  or  with  another  designation. 

Refiner  A  nevertheless  would  be 
required  to  meet  the  VOC  standard  for 
the  “VOC  controlled  for  Region  1” 
averaging  pool,  and  the  net  volume  of 
gasoline  in  this  averaging  pool  would 
have  to  be  greater  than  zero. 

In  a  case  where  a  refiner  has  elected 
to  meet  a  parameter  or  emissions 
performance  standard  on  a  per-gallon 
basis,  and  a  batch  of  RFG  or  RBOB  is 
produced  using  previousjy  certified 
RFG,  the  value  of  the  per-gallon 
standard  the  refiner  would  be  required 
to  meet  for  this  batch  would  be  the  more 
stringent  of:  (1)  The  per-gallon  standard 
that  applies  to  the  refinery  under 
§  80.41;  or  (2)  the  value  for  that 
parameter  or  emissions  performance  for 
the  previously  certified  RFG  used  to 
produce  the  batch.  If  previously 
certified  conventional  gasoline  is  used, 
however,  use  of  this  PCG  would  not 
affect  the  per-gallon  RFG  standards. 

Consider  again  the  example  of  Refiner 
A,  and  in  this  example  Refiner  A  has 
elected  to  meet  the  benzene  standard  on 
a  per-gallon  basis  at  Refinery  X.  Under 
§  80.41(c),  and  in  the  absence  of 
applicable  survey  ratchets,  the  benzene 
per-gallon  standard  is  1.00  volume 
percent  (vol%).  Also,  in  this  example 
the  batch  of  previously  certified  RFG 
has  a  benzene  content  of  0.85  vol%.  In 
consequence,  any  RFG  produced  at 
Refinery  X  using  any  amount  of  this 
PCG  would  be  subject  to  a  benzene  per 
gallon  standard  of  the  more  stringent 
0.85  vol%. 

Any  previously  certified  conventional 
gasoline  used  to  produce  RFG  or 
conventional  gasoline  would  be 
included  in  the  compliance  calculations 


EPA  is  proposing  that  a  “negative”  batch 
would  be  included  in  the  “Actual  Total” 
calculation  in  §80.67(g)(l)(ii)  by  multiplying  the 
“Vi”  term  (the  batch  volume]  times  minus  1. 
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for  the  gasoline  produced.  In  addition.  Finally,  any  previously  certified  RFG 

the  previously  certified  conventional  or  ccmventional  gasoline  would  be 

gasoline  would  be  included,  as  a  included  as  a  negative  volume  for 

negative  batch,  in  the  refinery’s  anti-  pmposes  of  calculating  a  refinery’s 

dumping  compliance  calculations.  compliance  baseline  under  §  80.101(f). 

The  pressed  approach  is 
summarized  in  the  foUowing  table. 

Previously  certified 
gasofine  (PCG)  type 

Gasofiae  produced 

Gasoiirte  produced  standards 

type 

Per-gaNon 

Average 

RFf?  nr  RROR 

RFR  . 

More  stringent  of; 

•  IncAide  PCG  in  compliance  cakxilalions  as 

(VMventvviai  dasnlma  ; 

RFf?  nr  RRDR 

•  §•0.41  per  galion  standards;  or 

•  PCG  properties 

§90  42  per  gafinn  staivinrrts . . 

negMive  batch. 

•  AH  RFG  pool  vokimea  ier  average  stand¬ 
ards  must  be  positive. 

•  IrKtude  PCG  in  CG  compliance  cakxilations 

(C(^. 

CG’ . ; . 

CG  . . 

None . . . . . 

as  negative  batch. 

•  CG  poof  volume  must  be  positive. 

(Same  as  abov^. 

'  Indudes  RFG  used  to  produce  CG,  because  previously  certified  RFG  may  be  “downgraded”  to  previously  certified  CG. 


EPA  believes  the  approach  proposed 
for  addressing  PCG  is  appropriate 
because  it  would  provide  regulated 
parties  with  significantly  additional 
flexibility,  with  no  ^parent  risk  of 
adverse  environmmtai  consequences. 
The  additional  flexibility  would  result 
from  die  ability  for  regulated  parties  to 
more  easily  use  previously  certified 
gasoline  in  refinery  opmations. 

At  the  time  the  RFG  regulations  were 
promulgated  EPA  was  concerned  that 
the  ovei^l  quality  of  the  various 
gasoline  pools  could  be  degraded  if 
refiners  were  able  to  reclassify 
ccmventional  gasoline  into  RTC,  or  to 
reclassify  certain  categories  of  RFG  into 
other  categories.  For  example,  if  a 
refiner  could  reclassify  convmitional 
into  RFG,  it  would  be  possible  for  a 
refiner  to  produce  very  “clean’* 
conventional  gasoline  and  include  this 
gasoline  in  its  anti-dumping  complimice 
calculations,  and  thmi  reclassify  this 
same  gasoline  into  RFG  with  very  litUe 
or  no  additional  blending.  This  would 
enable  the  refiner  to  meet  the  anti¬ 
dumping  standards  using  gasoline  that, 
in  re^ity,  will  be  used  as  RFG.  One 
effect  of  this  type  of  “gaming”  would  be 
to  degrade  the  quality  of  the 
conventional  gasoline  pf>ol,  with 
consequent  adverse  mivironmratal 
effects. 

As  a  result  of  these  concerns,  EPA 
included  provisicms  in  §  80.78  that 
prohibit  parties  frmn  combinii^  certain 
categories  of  gasoline.  Fm  example, 

§  80.78(a)(l(H  im>hibits  parties  ^m 
combining  RFG  with  conventional 
gasoline  to  produce  RFG,  in  part  in 
order  to  address  the  “gaming”  concern 
described  above. 

However,  the  proposed  PCG 
accounting  procedure  would  allow 
refiners  to  reclassify  conventional 
gasoline  into  RFG  in  a  manner  that 
avoids  the  potential  for  adverse 
environmental  effects  from  “gaming.” 


This  is  true  because  reclassifications 
using  PCG  may  occur  only  at  a  refinery, 
and  the  PCG  must  be  included,  as  a 
negative  batch,  in  the  refinery’s 
compliancy  calculations  for  die  gasoline 
pool  that  corresponds  to  the  PCG’s 
designations  when  &rst  produced. 
Consider  again  the  example  of  “gaming” 
involving  very  “clean”  convention^ 
gasoline,  described  above.  Under  the 
PCG  pn^msal  any  of  the  very  “clean” 
conventional  gasoline  used  as  PCG 
would  have  to  be  included  in  the 
refinery’s  anti-dumping  compliance 
calculations  as  a  negative  batch,  this 
pool  would  have  to  meet  the  anti- 
diunping  standards,  and  the  pool 
volume  would  have  to  be  positive.  'This 
would  recpiire  the  refiner,  in  effect,  to 
produce  other  c^avention^  gasoline 
diat  is  equal  in  qumitity  md  quality  to 
very  “clean”  convmititHial  gasoline  used 
as  PCG,  that  would  offset  t^  loss  of  Uiis 
gasoline  to  the  conventional  gasoline 
pool.  Thus,  under  the  pnqmsal  thme 
would  be  no  net  change  in  the  quality 
of  the  convmtional  gasoiiae  pool. 

This  same  logic  would  ddow  refiners 
to  reclassify  RTC  with  regard  to  VOC 
control  and  CK^G. 

In  the  case  of  RFG  standards  diat  are 
met  on  a  per-gallon  basis,  a  different 
approach  would  be  used  to  ensure  no 
de^dation  in  the  quality  of  the  ovmall 
RTC  pool  as  a  result  (rf  the  PCG 
proposal,  since  averaging  calculations 
are  performed  only  wh^  standards  are 
met  on  average.  The  approach  pressed, 
as  discussed  above,  would  prohibit  the 
receiving  refiner  from  degrading  the 
quality  of  any  ^viously  certified  RFG 
^tch  with  regwd  to  any  standard  the 
receiving  refiner  meets  on  a  per-gallon 
basis,  by  setting  the  pm-gallon  standard 
at  the  parameter  value  of  the  PCG  if  it 
is  more  stringeut  than  the  normal  per- 
gallon  stmidaid. 

As  a  result,  EPA  is  proposing  to 
specifically  allow  refers  to  change  the 


classifications  of  RFG  and  conventional 
gasoline  under  the  PCG  procedures.  In 
addition,  Q’A  is  proposing  to  revise  the 
prohibitions  in  §80.78  to  reflect  the 
PCG  proposid.  In  proposed  revisions  to 
§§  86.7S(a)  (5)- and  (7)  parties  would  be 
allowed  to  combine  RTC  or  RBOB  with 
blendstock  under  the  terms  of  the  PCG 
proposal. 

Linder  the  (Hoposed  PCG  procedures 
it  would  be  important  fliat  any  gasoline 
clakned  as  PCG  actually  is  us^  in  a 
r^nery’s  operation — otherwise,  these 
procedures  could  cause  a  degradation  in 
gasoline  quality.  For  example,  consider 
a  refinery  that  received  a  batch  of 
relatively  “dirty”  convmtional  gasoline. 
If  this  gasoline  is  classified  as  P^,  is 
used  in  the  production  and  compliance 
c^culations  of  conventional  gasoline, 
and  is  added  to  the  anti-dvunping 
compliance  calculatitms  as  a  negative 
batch,  there  would  be  no  net  effect  of 
the  “dirty”  PCG  on  the  refinery’s  overall 
anti-duBq>ing  compliance  calculations. 
If,  however,  the  refiner  never  used  the 
PCG  as  a  component  for  gasedine 
production,  yet  included  the  “duty” 
PCG  as  a  negative  batch  in  compliance 
calculations,  the  refinery’s  ccmventional 
gasedine  pcxd  would  appew  “cleaner” 
than  it  was  m  reality. 

As  a  result,  ^A  is  proposing  record 
keeping  and  attest  requirements  that 
would  apply  in  the  case  of  any  refiner 
who  uses  die  PCG  optiem,  diat  would 
include  records  demonstratiBg  the 
stcuage  and  movement  of  the  PCG  from 
the  tune  it  is  received  at  die  refinery 
until  it  is  used  in  the  production  of 
gasedine.  The  proposed  attest 
procedures  woulci  require  the  auditor  to 
verify  that  PCG  was  used  to  produce 
gasoline  at  the  refinmy,  and  that  the 
PCG  batch  report  to  EPA  is  consistent 
with  the  refiner’s  sampling  mid  testing 
of  the  PCG,  and  the  PCG  product 
transfer  documents,  when  received  at 
the  refinery. 
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7.  Requirements  for  Imported  Gasoline 
(§80.65(j)) 

Section  80.65(j)  “Requirements  for 
imported  gasoline,”  is  proposed  as  an 
addition  to  the  general  requirements  of 
§  80.65(e)  to  qualify  import 
certifications.  This  is  in  response  to 
importer  and  independent  laboratory 
questions  regarding  certification  of 
import  cargoes.  The  Agency  has 
received  questions  regarding  where  and 
when  imported  gasoline  must  be 
certified,  and  how  to  treat  gasoline 
destined  for  multiple  ports.  The  Agency 
has  issued  policy  guidance  in  response 
to  these  questions  in  Reformulated 
Gasoline  and  Anti-Dumping  Questions 
and  Answers.  Today’s  regulatory 
revision  is  somewhat  more  restrictive 
than  the  Reformulated  Gasoline  and 
Anti-Dumping  Questions  and  Answers 
policy  guidance,  in  that  batch 
certification  would  have  to  comply  with 
the  U.S.  Customs  Service  requirements 
for  imported  gasoline.  The  original 
intent  of  the  RFG  regulation  was  to 
follow  the  normal  import  industry 
practices  as  regulated  by  the  U.S. 
Customs  Service.  Some  allowances  were 
provided  in  the  Reformulated  Gasoline 
and  Anti-Dumping  Questions  and 
Answers  guidance  that  may  not  conform 
with  the  U.S.  Customs  Service 
regulations  and  today’s  proposal 
reverses  any  changes  that  may  have 
occurred. 

The  first  requirement  proposed  in 
§  80.65(j)  is  that  batch  certification 
sampling  be  conducted  at  the  time  and 
place  permitted  under  U.S.  Customs 
Service  regulations,  19  CFR  151.42,  and 
as  specified  in  the  new  §  80.47 
Sampling  of  reformulated  and 
conventional  gasoline,  which  is 
discussed  above.  Section  80.47  provides 
specific  sampling  procedures  for 
reformulated  and  conventional  gasoline, 
and  refers  to  §  80.8  Sampling  Methods 
for  the  general  sampling  procedures  that 
apply. 

This  requirement  reflects  the  majority 
of  guidance  provided  in  Reformulated 
Gasoline  and  Anti-Dumping  Questions 
and  Answers.  For  instance,  the  guidance 
provides  that  when  an  import  vessel  off¬ 
loads  its  cargo  at  more  than  one  U.S. 
Customs  Service  port,  then  it  must 
certify  the  cargoes  off-loaded  in  the 
separate  ports  as  different  batches.  The 
reason  for  this  is  that  there  is  no 
mechanism  for  EPA  to  enforce  or  even 
to  find  out  about  possible  additions  to 
a  certified  batch  when  a  vessel  leaves 
the  port  where  it  was  sampled.  Today’s 
proposal  also  requires  separate  batch 
certifications  for  separate  entry  ports  as 
governed  by  the  U.S.  Customs  Service 
regulations.  However,  in  Reformulated 


Gasoline  and  Anti-Dumping  Questions 
and  Answers,  an  exception  to  this 
guidance  is  provided  for  multiple  ports 
within  a  given  harbor  area,  such  as  the 
New  York  City  harbor  area,  wherein  a 
single  batch  may  be  off-loaded  at 
multiple  Customs  ports  within  the 
harbor.  Today’s  proposal  will  not 
include  this  exception  because  it  does 
not  conform  with  U.S.  Customs  Service 
regulations.  EPA  relies  on  U.S.  Customs 
Service  records  for  enforcement  of  the 
EPA  fuels  regulations.  By  following  the 
Customs  Service  regulations  EPA 
maximizes  the  usefiilness  of  this 
enforcement  tool.  It  also  minimizes 
regulatory  confusion  by  conforming  the 
EPA  requirements  with  an  existing 
regulatory  requirement  of  the  U.S. 
Customs  Service. 

U.S.  Customs  Service  regulations  for 
imported  petroleum  products  allow  for 
sampling  once  an  import  vessel  is 
docked  and  ready  to  off-load  its  cargo, 
although  under  19  CFR  151.42,  Controls 
on  unlading  and  gauging,  each  port 
director  independentiy  establishes  the 
methods  of  control.  As  such,  the 
protocols  for  sampling  an  import  vessel 
could  vary  from  port  to  port  and  could 
also  depend  on  the  type  of  import  vessel 
(for  instance,  ship,  barge,  rail  car).  EPA 
requests  comments  on  the  requirement 
to  follow  the  U.S.  Customs  Service 
procedures  during  batch  certification. 
EPA  will  retract  any'conflicting 
guidance  that  remains  in  Reformulated 
Gasoline  and  Anti-Dumping  Questions 
and  Answers  after  final  revisions  to  this 
regulation  are  promulgated. 

The  second  and  finm  requirement  of 
proposed  §  80.65(j)  is  that  batch  size 
could  be  no  larger  than  a  “line  item,” 
or  a  single  item  of  merchandise,  of  an 
entry  summary  under  U.S.  Customs 
Service  requirements  specified  at  19 
CFR  part  141,  subparts  D,  E,  and  F,  and 
part  142,  subparts  A  and  B.  These 
subparts  of  the  Customs  Service 
regulations  specify  the  documentation 
required  for  import  cargoes.  This 
documentation  must  differentiate 
merchandise  by  listing  or  invoicing 
items  subject  to  different  duty  rates  (19 
CFR  141.61(e)),  and  it  must  list  or 
invoice  items  of  varying  commercial 
value  separately  (19  CFR  141.86). 
Therefore,  it  is  EPA’s  understanding 
that  the  Customs  Service  regulations 
require  quantities  of  gasoline  imported 
on  a  single  vessel  to  be  distinguished  on 
the  basis  of  their  differences  in 
commercial  values  or  potential  for 
differences  in  commercial  value.  For 
instance,  different  grades  (segregated  in 
different  tanks)  would  be  entered  as 
separate  line  items.  Also,  gasoline  from 
different  sources  but  of  the  same  grade, 
would  normally  be  entered  as  separate 


line  items  due  to  their  potential  for  the 
separate  sources  not  meeting  the  agreed 
upon  commercial  specifications. 

Limiting  batch  size  to  U.S.  Customs 
Service  entry  “items”  serves  two 
functions:  (1)  It  adjusts  the  EPA 
requirements  to  fit  better  with  the 
existing  regulatory  standards  of  the  U.S. 
Customs  Service,  and  (2)  it  puts  a  limit 
on  the  variations  of  RFG  property  values 
within  a  batch  (that  could  lead  to 
inaccurate  sample  representation  as 
discussed  above  in  the  preamble  to 
§  80.47,  regarding  homogeneity 
determination). 

D.  Compliance  on  Average  (§60.67) 

1.  Transfer  of  Oxygen  and  Benzene 
Credits  (§80.67(h)(l)(iv)) 

Section  80.67(h)(l)(iv)  permits  the 
transfer  of  credits  directly  fitjm  the 
refiner,  importer,  or  blender  who 
generates  them  to  the  refiner,  importer, 
or  blender  who  uses  the  credits  for 
compliance  purposes.  EPA  has  received 
several  inquiries  with  regard  to  whether 
transfers  within  the  same  company  are 
included  in  the  language  of  this  section. 
It  is  the  Agency’s  intention  that  the 
refiner,  importer,  or  blender,  may 
properly  transfer  legitimate  credits 
within  the  company  or  outside  of  the 
company.  As  a  result,  EPA  is  proposing 
to  modify  §  80.67(h)(l)(iv)  to  clarify  that 
credit  transfers  may  be  either 
intercompany  or  intracompany. 

E.  Compliance  Survey  Requirements 
(§80.68) 

1.  Method  of  Computation  for  Averages 
in  Survey  Series  (§§  80.68  (c)(9)(I)(B) 
and  (ii)(B),  (c)(10),  (c)(ll),  (c)(12)  and 
{c)(13)) 

The  RFG  surveys  were  designed  to 
deter  and  detect  situations  where  the 
flexibility  afforded  refiners  through 
averaging  gasoline  characteristics  at  the 
refinery  gate  (as  opposed  to  averaging 
each  refinery’s  contribution  to  the 
gasoline  in  a  particular  covered  area) 
results  in  a  covered  area  obtaining 
gasoline  that  on  average  differs  in 
relevant  qualities  from  the  average 
gasoline  quality  that  would  occur  if 
averaging  was  required  separately  for 
each  covered  area.  The  surveys  are 
conducted  by  an  industry  association 
according  to  a  statistical  sampling  plan 
approved  by  EPA  smd  involve  sampling 
gasoline  from  retail  outlets.  If  the 
gasoline  in  an  areti  fails  to  meet 
standards  set  forth  in  the  regulations  for 
a  particular  parameter,  the  standards  for 
that  parameter  are  made  more  stringent 
and  the  number  of  surveys  that  must  be 
conducted  in  the  following  year  is 
increased. 
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Some  of  the  gasoline  characteristics 
evaluated  by  the  survey  are  chiefly  of 
interest  because  of  their  role  in  causing 
or  contributing  to  ambient  ozone  levels. 
Surveys  for  these  parameters  (e.g.,  VOC 
surveys)  are  passed  or  failed  based  upon 
the  average  of  results  from  a  week-long 
survey.  Odier  parameters  (like  benzene 
and  toxics)  are  of  concern  because  of 
their  cumulative  effects  over  a  longer 
period  of  time.  Surveys  for  these  latter 
characteristics  are  passed  or  failed  based 
upon  the  average  of  a  year-long  series  of 
one-week  surveys.  This  discussion  Js 
primarily  concraned  with  how  the 
average  of  such  a  series  of  one-week 
surveys  should  be  computed. 

Under  the  currmt  regulations, 
determining  the  average  fix'  each  survey 
series  involves  computation  of  a 
simple  average of  parameter  values 
from  each  gasoline  sample  across  all  of 
the  samples  gathered  during  the  year 
(without  any  consideration  of  wUch 
week-long  survey  the  sample  was  a 
part).  If  an  of  the  individual  week-long 
surveys  had  equal  sample  sizes,  this 
apfxoach  to  computation  would  yield  as 
good  a  representation  of  the  fuel  supply 
as  the  timing  and  distributicm  of  the 
week-long  surveys  throu^out  die  year 
permitted.'*  Practical  considerations 
invcdved  in  the  desi^  and  conduct  of 
an  efficient  over^  survey  operaticm, 
though,  dictate  some  substantial 
variations  in  sample  size  among  the 
week-long  surveys.  One  such  effect,  and 
probably  the  most  important  one,  stems 
from  the  fact  that  hi^-ozcme  season 
surveys  for  ozone  precursors  must  yield 
a  confidence  interval  on  the  mean  small 
enough  to  meet  the  precision 
requirements  of  the  regulations 
(§  80.68(c)(13)(iii))  for  each  individual 
survey.  Since  practical  considerations 
dictate  that  surveys  for  the  various 
parameters  be  conducted  concurrently 
(i.e.,  each  gasoline  sample  is  analyzed 
for  all  parameters  covered  by  the  survey 
pro^am),  this  situation  results  in  larger- 
than-necessary  sample  sizes  in  the 
summer  for  non-ozone  precursor 
parameters.  Outside  the  summer  ozone 
season  there  is  no  need  to  maintain 


'‘§80.68(c)(9){iMB)  for  toxics;  (10)(ii)  for  NOx: 
(11)  for  benzene;  and  (12)  for  oxygen. 

''’In  the  case  of  toxics,  the  computation 
introduces  weights  for  the  season  (high-ozone 
season  or  outside  of  high-ozone  season)  since  the 
statistical  model  used  to  compute  the  emissions  is 
different  in  the  two  seasons.  The  weights 
substantially  correct  the  overemphasis  on  summer 
that  affects  other  non-ozone-related  parameters,  as 
discussed  in  the  remainder  of  the  text. 

While  the  design  for  each  of  the  individual 
week-long  surveys  is  probabilistic,  a  variety  of 
considerations  prevent  EPA  from  distributing  the 
surveys  in  a  perfectly  random  manner  with  respect 
to  time.  The  overall  sampling  approach  for  survey 
series  thus  departs,  to  some  extent,  from  a  purely 
probabilistic  design. 


precision  standards  for  each  individual 
survey,  but  only  for  the  annual  series  of 
such  surveys.  In  the  interest  of 
efficiency,  the  survey  manager  may  be 
expected  to  cut  back  on  sample  sizes 
during  these  times  at  the  beginning  and 
end  of  the  calendar  year.  As  a  result,  the 
simple  average  substantially 
overrepresents  summertime  gasoline. 

An  additional  reason  fmr  altering  the 
prescribed  ^proach  to  computiiv 
averages  of  series  has  to  do  with  the 
weights  attached  to  each  san^le  to 
handle  either  lack  of  pre-survey 
information  about  an  individual  retail 
outlet’s  throughput  or  the  situation 
where  an  outlet  with  unusually  high 
throu^put  is  located  in  a  covered  area 
with  relatively  few  outlets  mid  is 
consequently  selected  into  the  sample 
with  certainty.  Fcx  both  situations  die 
sample  is  not  self-weighting  and 
wei^ts  must  be  ccHnputed  to  properly 
represent  the  outlet's  gallmiage  in  the 
sample.  The  current  apfxoach,  the 
simple  avmage,  requires  that  such 
wei^ts  be  computed  two  different 
ways,  once  for  the  outlet’s  inclurion  in 
the  week-long  survey  for  ozone-related 
parameters  and  then  again  for  the 
annual  average  computation  for  non- 
ozone-related  parameters.  The  lattm'  set 
of  weights  cannot  be  computed  until  the 
year’s  data  collection  is  complete, 
leaving  some  uncertainty  up  to  the  end 
of  the  year  as  to  the  status  of  survey 
results  in  areas  where  throughput  data 
are  not  available  for  most  outlets.  This 
particular  problem  is  a  characteristic  of 
the  sample  design  approach  cunrently 
being  used  by  the  industry  survey 
organization,  but  that  approach  or  some 
variant  of  it  is  likely  to  be  used  in  any 
thorough  attempt  to  meet  the  survey 
requirements  in  the  regulations. 

Both  the  distortion  and  the  difficulty 
in  computing  weights,  as  discussed 
above,  can  be  eliminated  by  changing 
the  method  by  which  the  average  of 
each  survey  series  is  computed  for  a 
given  parameter  in  a  given  RFC  covered 
area.  Instead  of  averaging  all  of  the. 
measurements  on  individual  gasoline 
samples  in  the  survey  series,  we  are 
proposing  the  following:  (1)  That  the 
measurements  for  each  week-long 
survey  in  an  area  be  averaged,  regardless 
of  the  sample  size,  to  create  a  set  of 
means  of  week-long  surveys,  and  then 
(2)  that  all  of  the  resulting  individual 
survey  averages  for  the  area  be  averaged, 
themselves,  across  all  of  the  surveys  in 
the  series.  This  approach  removes  a 
significant  source  of  distortion, 
simplifies  calculations,  and  improves 
the  representativeness  of  the  number 
that  we  use  to  make  the  important 
decision  on  whether  the  gasoline  in  an 
area  has  passed  or  failed  a  survey  series. 


2.  Clarification  of  Applicability  of 
Survey  Precision  R^uirements 
(§80.68(c)(13)(iii)) 

The  intent  of  the  survey  precision 
requirements  set  forth  in  the  regulations 
(§  80.68(c)(13)(iii))  was  to  ensure  that 
errcMS  (in  either  direction)  in  survey  or 
survey  series  pass/fail  determinations 
would  be  unlikely.  Without  these 
requirements  survey  managers  would  be 
able  to  trade  off  risk  of  inappropriate 
survey  failure  against  survey  costs,  and 
the  environment  would  not  be  {xotected 
against  the  increased  risk  of  errors  in  the 
other  direction  resulting  from 
insufficient  sampling. 

Thus  the  fHecision  requiremoats 
should  apply  to  die  body  of  data  that 
serves  as  the  basis  of  each  pass/fail 
determination.  As  currently  written,  the 
regulations  attach  the  precision 
requirements  exclusively  to  individual 
surveys  without  making  it  clear  diat  for 
cotain  survey  parameters  (for  example, 
oxygen  under  die  simple  model)  the 
{las^fail  determination  is  made  against 
a  year-long  series  of  surveys  rathw  than 
against  a  single  survey.  The  regulations 
woidd  therefore  be  altered  to  attach  the 
precision  requireraents  to  the 
appropriate  body  of  data  for  each 
(^termination — to  the  individual  survey 
where  the  parameters  being  evaluated 
are  ozone-related  and  to  the  survey 
series  for  other  parameters. 

F.  Downstream  Oxygen  Blending 
(§80.69) 

1.  Refiner  “Hand-Blending”  of  RBC^ 
m  80.69  (aK2),  (aM8)  and  (aM9)) 

Under  §  80.65(cKl)  refiners  and 
importers  are  required  to  meet  all  RFC 
standards  for  RBOB,  except  frx  the 
oxygen  standard.  Under  §  80.65(cK2)  the 
oxygen  standard  for  RBOB  is  met  by  the 
oxygenate  blender.  Section  80.69(a)(2) 
requires  refiners  and  importers  to 
determine  the  non-oxygen  properties  of 
RBOB  by  blending  the  appropriate  type 
and  amount  of  oxygenate  with  a  sample 
of  the  RBOB  (sometimes  c€dled  a  “hand 
blend”),  and  testing  the  properties  of  the 
resulting  RFC.  Under  §  80.69(a)  an 
RBOB  refiner  or  importer  is  allowed  to 
hand  blend  the  amount  of  oxygenate 
actually  used  by  the  oxygenate  blender 
only  if,  inter  alia,  a  quality  assurance 
program  is  carried  out  over  the 
oxygenate  blending  operation.  In  the 
absence  of  such  a  quality  assurance 
program,  under  §  80.69(a)(8)  specified 
types  and  amounts  of  oxygenate  must  be 
hand  blended. 

EPA  is  proposing  to  revise 
§  80.69(a)(2)  to  provide  additional 
guidance  regarding  the  type  and  amount 
of  oxygenate  that  must  be  hand  blended, 
and  to  move  the  hand  blending 
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instructions  from  §  80.69(a)(8)  to 
§  80.69(a)(2)  in  order  to  improve  the 
organization  of  this  section.  The 
additional  guidance  would  apply  in  the 
case  of  “refiner  specified”  RBOB  (i.e., 
neither  “smy  oxygenate”  nor  “ether 
only”)  for  which  the  refiner  or  importer 
has  specified  options  for  more  than  one 
oxygenate  type,  or  for  a  range  of 
oxygenate  volumes.  EPA  is  proposing 
that  the  hand  blend  for  such  RFG  must 
be  formulated  with  the  most 
conservative  options.  For  example, 
where  an  RBOB  specification  allowed 
ethanol  and  other  oxygenates,  the  hand 
blend  would  have  to  be  formulated 
using  ethanol,  because  ethanol,  as 
compared  with  other  oxygenates  at  the 
same  weight  percent  oxygen,  generally 
results  in  RFG  with  worse  emissions 
performance. 

Section  80.69(a)(9)  specifies  that 
where  RBOB  is  designated  as  “refiner 
specified”  but  the  quality  assurance 
program  is  not  completed,  the  hand 
blend  must  be  formulated  with  4.0  vol% 
ethanol.  EPA  is  proposing  to  merge  this 
paragraph  with  §  80.69(a)(2). 

2.  Deletion  of  §§  80.69  (a)(4)  and  (a)(10) 

Section  80.69(a)(4)  requires  refiners  of 
RBOB  to  determine  properties  of  the 
RBOB,  which  would  allow  downstream 
parties  to  determine  if  any 
contamination  had  occurred  and 
thereby  ensure  that  the  RFG  produced 
using  &e  RBOB  would  meet  applicable  . 
standards.  Section  80.69(a)(4)  was 
included  in  the  final  reformulated 
gasoline  regulation  to  facilitate  quality 
assurance  programs  by  downstream 
parties  who  handle  RBOB,  particulmly 
where  RBOB  from  a  specific  refinery 
travels  as  a  segregated  product. 

However,  EPA  believes  that,  in  practice, 
most  RBOB  is  being  transported  in  a 
fungible  manner.  As  a  result,  there  is 
little  value  to  §  80.69(a)(4)  and  EPA  is 
proposing  to  delete  this  requirejnent. 
EPA  believes  that  downstream  parties 
may  conduct  fully  adequate  quality 
assurance  programs  over  RBOB  by  hand 
blending  the  oxygenate  type  and 
amount  specified  for  the  RBOB  and 
testing  the  hand  blended  sample  to 
determine  compliance  with  applicable 
standards. 

Section  80.69(a)(10)  requires  refiners 
and  importers  of  RBOB  to  include  in  the 
RBOB  blending  specifications  a  range  of 
oxygenate  types  and  amounts  for  all 
RBOB.  This  requirement  was  included 
in  the  RFG  rule  because  at  the  time  the 
RFG  regulations  were  promulgated  it 
was  not  clear  the  types  of  RBOB 
regulated  parties  would  choose  to 
produce.  As  a  result,  the  regulations 
were  structured  to  accommodate  a  wide 
variety  of  RBOB  types.  In  practice. 


however,  refiners  and  importers  of 
RBOB  have  chosen  to  produce  only  a 
limited  slate  of  RBOB  types,  and  mainly 
only  two  types;  generic  “ether-only” 
RBOB,  and  RBOB  with  blending 
instructions  that  are  specific  to  the 
refiner  and  that  is  shipped  in  a 
segregated  manner.  As  a  result,  EPA 
now  believes  that  §  80.69(a)(10)  creates 
a  burden  on  refiners  and  importers  of 
RBOB,  yet  provides  little  or  no  benefit 
to  oxygenate  blenders  or  to  the 
environment.  Accordingly,  EPA  is 
proposing  to  eliminate  this  requirement. 

3.  Refiner  Evaluation  of  RFG  Produced 
by  Oxygenate  Blender  (§  80.69(a)(7)) 

In  the  case  of  a  refiner  of  RBOB 
conducting  oversight  over  the  RFG 
produced  at  a  downstream  oxygen 
blending  facility,  the  refiner  of  the 
RBOB  is  required  to  calculate  the  non¬ 
oxygen  parameter  values  for  the  RFG 
produced  using  the  RBOB.  To  do  so,  the 
refiner  may  use  either  the  oxygen 
blending  assumptions  imder 
§  80.69(a)(2)  or  &e  actual  oxygen 
blending  levels  if  the  refiner  meets  the 
contractual  and  quality  assurance 
testing  requirements  specified  in 
§  80.69(a)(5)  through  (7). 

.  The  qu^ity  assurance  provisions  of 
§  80.69(a)(7)  require  the  refiner  to  use 
sampling  and  testing  to  ensure  that  the 
RFG  produced  by  the  downstream 
oxygen  blender  meets  “applicable 
standards.”  The  applicable  standards 
are  not  further  specified  in  that 
paragraph. 

EPA  is  proposing  to  amend 
§  80.69(a)(7)  to  require  the  refiner  to 
evaluate  the  RFG  produced  by  an 
oxygenate  blender  for  the  oxygenate 
type  and  oxygen  amount,  but  not  for 
other  RFG  standards.  The  principal 
purpose  of  the  §  80.69(a)(7)  oversight 
program  is  to  ensure  that  the  oxygenate 
blender  uses  the  proper  type  and 
amount  of  oxygen,  to  support  the 
refiner’s  RBOB  compliance  calculations. 
Other  sections  of  the  regulations  address 
quality  assurance  sampling  and  testing 
for  all  standards  that  apply  at  all 
downstream  locations,  including  at 
oxygenate  blending  facilities.  See,  for 
example,  §  80.79(c),  which  requires 
quality  assurance  sampling  and  testing 
as  an  affirmative  defense  for  violations 
of  downstream  standards.  As  a  result, 
EPA  believes  it  is  most  appropriate  to 
require  sampling  and  testing  only  for 
oxygenate  type  and  amount  under 
§  80.69(a)(7). 

4.  Oxygenate  Blending  Instructions 
(§  80.69(b)(1)) 

Under  §  80.69(b)(1)  oxygenate 
blenders  are  required  to  blend  with 
RBOB  only  the  type  and  amount  of 


oxygenate  that  is  specified  for  the 
RBOB.  EPA  is  proposing  to  amend  this 
section  to  provide  additional  guidance 
to  oxygenate  blenders  regarding  this 
blending.  In  addition,  EPA  is  proposing 
regulations  that  would  specify  the 
allowed  quemtity  of  de  minimis, 
extraneous,  oxygenates  that  may  be 
present  in  an  oxygenate  blending 
operation. 

EPA  is  proposing  oxygenate  blending 
requirements  under  §  80.69(b)(1)  that 
are  in  accord  with  the  RBOB  blending 
instructions.  In  addition,  EPA  is 
proposing  language  that  would  clarify 
that  the  minimum  oxygenate  volume 
that  could  be  used  is  the  minimum 
volume  specification  for  the  RBOB,  and 
that  the  oxygenate  blender  is  free  to  add 
additional  oxygenate  up  to  the 
maximum  oxygen  standard  under 
§  80.41(g). 

EPA  understands  that  when  RBOB  is 
blended  with  oxygenate  to  produce  RFG 
at  oxygenate  blending  facilities,  the  RFG 
may  contain  de  minimis  amounts  of 
oxygenate  other  than  the  principal 
oxygenate  that  is  blended.  These 
oxygenates  may  result,  for  example, 
when  RBOB  is  shipped  via  pipeline 
adjacent  to  RFG  (that  necessarily  would 
contain  oxygenate),  and  these  products 
are  imperfectly  segregated.  Also,  when 
an  oxygenate  is  produced  it  is  norma) 
that  de  minimis  amoimts  of  other 
oxygenates  also  are  produced  and  that 
remain  present  in  the  principal 
oxygenate. 

EPA  believes  that  de  minimis 
quantities  of  oxygenate  that  are  in 
addition  to  the  principal  oxygenate  used 
to  produce  RFG  do  not  degrade  the 
quality  of  RFG  beyond  a  trivial  amount. 
As  a  result,  EPA  is  proposing 
regulations  that  would  specifically 
allow  de  minimis  amounts  of  incidental 
oxygenate,  and  that  would  specify  the 
oxygenate  amounts  that  would  be 
considered  de  minimis.  However,  EPA 
is  also  proposing  that  these  incidental 
oxygenates  could  not  have  been 
intentionally  blended,  because  the 
purpose  of  ^is  proposed  provision  is  to 
address  inadvertent  oxygenate 
anomalies  and  not  to  provide  additional 
oxygenate  blending  options. 

5.  Every-Batch  Seunpling  and  Testing 
Requirement  for  Splash  Blenders 
(Proposed  §  80.69(b)(5)) 

Under  §  80.69(b)(4),  an  oxygenate 
blender  who  meets  the  oxygen  standard 
on  average  is  required  to  sample  and 
test  each  batch  of  RFG  produced  to 
determine  the  batch’s  oxygen  content, 
and  assign  a  number  to  the  batch  for 
reporting  purposes.  This  every-batch 
sampling  and  testing  requirement  was 
intended  to  be  applied  regardless  of 
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whether  the  oxygenate  blending  is 
carried  out  in  a  large  terminal  tank  or 
through  blending  in  trucks  (sometimes 
called  splash  blending). 

Every-batch  sampling  and  testing  is 
required  in  order  to  give  the  oxygenate 
blender  the  best  information  with  which 
to  calculate  the  average  oxygen  content 
of  RFG  produced.  EPA  believes  that 
oxygenate  blenders,  like  other  parties 
who  produce  RFG,  should  use  adequate 
procedures  to  determine,  with  great 
certainty,  the  oxygen  content  of  RBOB 
produced.  This  is  particularly  true  of 
parties  who  meet  the  oxygen  standard 
(or  other  standards)  on  average,  because, 
in  part,  any  errors  in  calculating  average 
oxygen  content  could  result  in  the 
transfer  to  other  parties  of  invalid 
oxygen  credits.  Every-batch  sampling 
and  testing  provides  this  certainty. 

However,  EPA  believes  that  this 
every-batch  sampling  requirement  adds 
significant  difficulties  in  the  case  of 
oxygenate  splash  blenders.  As  a  result, 
EPA  is  proposing  to  add  §  80.69(b)(5) 
which  would  allow  oxygenate  splash 
blenders  to  meet  the  oxygen  standard  on 
average  without  conducting  every-batch 
sampling  and  testing  imder  certain 
conditions.  These  conditions,  which  are 
described  below,  would  require  the 
oxygenate  blender  to  use  procedures 
that  give  certainty  about  oxygen  use, 
and  that,  taken  together,  EPA  believes 
are  as  effective  as  every-batch  sampling. 

a.  Computer-controHed  oxygenate 
blending  required.  Under  the  proposal, 
the  oxygenate  blending  would  have  to 
be  carried  out  using  computer- 
controlled  in-line  or  sequential  blending 
that  operates  in  such  a  manner  that  the 
volumes  of  oxygenate  and  RBOB  are 
automatically  dispensed  when  a 
particular  grade  of  gasoline  is  selected 
for  loading  into  a  truck,  and  where  no 
operator  instructions  are  required 
regarding  the  oxygenate-RBOB 
proportions  when  an  individual  truck  is 
loaded.  Thus,  this  alternative  averaging 
approach  would  not  be  available  where 


the  oxygenate  and  RBOB  are  separately 
metered  into  a  truck,  regzirdless  of 
whether  the  separate  metering  occurs  at 
the  same  terminal  or  at  different 
terminals. 

b.  Oxygenate  blender  must  operate 
blending  equipment.  The  oxygenate 
blender  would  be  required  to  be  the 
party  who  operates  the  computer- 
controlled  in-line  or  sequential  blending 
equipment.  Thus,  this  alternative 
averaging  approach  would  not  be 
available  to  a  party  who  receives 
delivery  of  splash  blended  RFG  into 
trucks  at  a  terminal  if  the  terminal  is  not 
operated  by  that  party,  regardless  of 
whether  the  receiving  party  is  a 
registered  oxygenate  blender. 

c.  Compliance  calculations.  The 
oxygenate  blender  would  be  required  to 
base  its  compliance  calculations  on  the 
volumes  and  properties  of  RBOB  and 
oxygenate  used  during  a  period  no 
longer  than  one  calendar  month.  In 
calculating  the  oxygen  content  of  the 
RFG  produced,  the  oxygenate  blender 
would  be  required  to  use  either 
assumptions  regarding  the  specific 
gravities  of  the  oxygenate  and  RBOB 
blended,  or  the  oxygenate  blender 
would  be  required  to  measure  the 
measured  specific  gravities  of  all 
oxygenate  and  RBOB  blended  in  the 
blending  operation.  Similarly,  with 
regard  to  the  denaturant  content  of  the 
ethanol  (if  used),  anjoxygenate  blender 
would  be  required  to  use  a  denaturant 
content  of  5  vol%  and  to  support  this 
value  with  documents  firam  the  ethanol 
supplier  and  a  quality  assurance 
program,  or  the  oxygenate  blender 
would  be  required  to  determine  the 
denaturant  content  of  all  ethanol  used 
through  sampling  and  testing. 

d.  Quality  assurance  sampling  and 
testing.  An  oxygenate  blender  who 
meets  the  oxygen  standard  on  average 
using  these  procedures  would  be 
required  to  conduct  a  program  of  quality 
assurance  sampling  and  testing  of  the 
RFG  produced,  using  the  procedures 


and  at  the  frequencies  specified  under 
§  80.69(e)(2). 

e.  Attest  procedures  (§§  80.129  and 
80.134).  Under  §  80.65(h)  any  oxygenate 
blender  who  meets  the  oxygen  standard 
on  average  is  required  to  commission  an 
annual  attest  engagement,  to  be 
conducted  under  the  terms  of  subpart  F. 
EPA  is  proposing  to  add  attest 
procedures  that  would  apply  in  the  case 
of  an  oxygenate  splash  blender  who 
meets  the  oxygen  standard  on  average 
under  the  proposed  procedures.  In 
addition,  EPA  is  proposing  record 
keeping  requirements  that  would  apply 
to  such  an  oxygenate  blender.  The 
records  which  would  be  kept  are  those 
EPA  believes  are  necessary  to  an  EPA 
auditor,  or  an  independent  auditor,  to 
ensiure  the  proposed  procedures  were 
properly  completed. 

G.  References  to  Renewable  Oxygenate 
Requirements  (§  80.83) 

On  August  2, 1994,  EPA  promulgated 
regulations  that  would  have  required 
the  use  of  “renewable”  oxygenates  to 
meet  a  portion  of  the  oxygenate 
standard  for  RFG.  See,  59  FR  39290 
(August  2, 1994).  However, 
implementation  of  the  renewable 
oxygenate  requirements  was  stayed 
effective  September  13, 1994,  as  a  result 
of  a  legal  challenge  filed  in  the  United 
States  Court  of  Appeals  for  the  DC 
'Circuit.  See,  59  FR  60715  (November  28, 
1994).  The  Court  of  Appeals  ultimately 
held  that  the  renewable  oxygenate 
requirements  for  RFG  are  invalid,  as 
they  are  not  authorized  under  sections 
211  (c)  or  (k)  of  the  Clean  Air  Act. 
American  Petroleum  Institute  v.  EPA,  52 
F.3rd  1113  (D.C.  Cir.  1995). 

This  proposal  would  remove  the 
regulatory  language  covered  by  that 
decision. 

The  proposed  changes  relating  to 
renewable  oxygenates  are  shown  in  the 
following  table. 


§  80.2(ss)  .  Current  paragraph  is  deleted  because  it  applies  only  to  renewable  oxygenate  requirements. 

A  new  paragraph  (ss)  is  proposed  which  would  define  “tank  truck.” 

§80.2(tt)  .  Paragraph  is  deleted  because  it  applies  only  to  renewable  oxygenate  requirements. 

§  80.2(uu)  . . .  Paragraph  is  deleted  because  it  applies  only  to  renewable  oxygenate  requirements. 

§  80.65(d)(2](vi)  (C)  through  (E)  .  Paragraphs  are  deleted  because  they  apply  only  to  renewable  oxygenate  requirements. 

§  80.83  .  Current  section  is  deleted  because  it  applies  only  to  renewable  oxygenate  requirements.  A 

new  section  80.83  is  proposed  which  would  provide  procedures  for  handling  gasoline 
treated  as  blendstock. 

§  80.128(e)(2)  .  Paragraph  is  revised  to  delete  language  that  applies  only  to  renewable  oxygenate  require¬ 

ments. 

§  80.128(e)(6)  .  Paragraph  is  deleted  because  it  applies  only  to  renewable  oxygenate  requirements. 

§  80.129(a) .  Paragraph  is  revised  to  delete  language  that  applies  only  to  renewable  oxygenate  require¬ 

ments. 

§80.129(d)(3)(iii)  .  Paragraph  is  deleted  because  it  applies  only  to  renewable  oxygenate  requirements. 
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In  certain  cases,  the  deleted  text  is 
replaced  by  regulatory  language 
discussed  elsewhere  in  this  proposal. 

H.  Covered  Areas  (§  80.70) 

Under  Clean  Air  Act  §  211(k)(lO)(D), 
any  ozone  nonattainment  area  that  is 
reclassified  as  Severe  becomes  an  RFC 
covered  area.  This  inclusion  in  the  RFC 
program  occurs  one  year  following  the 
date  of  reclassification. 

Effective  June  1, 1995,  the 
Sacramento,  California,  ozone 
nonattainment  area  was  reclassified 
from  Serious  to  Severe  (60  FR  20237 
(April  25, 1995)).  Sacramento,  therefore, 
became  a  covered  area  as  of  June  1, 

1996.  Today’s  proposal  would  update 
the  list  of  RFC  covered  areas  in  §  80.70 
to  include  Sacramento. 

/.  Record  Keeping  Requirements 
(§80.74) 

I.  Clarification  of  test  results  record 
keeping  (§§  80.74(a)  and  80.104(a)) 

Sections  80.74(a)(2)(iii)  and 
80.l04(a)(2)(i)  require  regulated  parties 
to  keep  the  results  of  tests  conducted  of 
reformulated  and  conventional  gasoline. 
Parties  have  asked  EPA  to  clarify  this 
requirement,  and  in  particular  have 
asked  whether  these  regulations  require 
parties  to  keep  copies  of  all  documents 
that  contain  test  results. 

In  order  to  clarify  these  requirements, 
EPA  is  proposing  changes  to 
§§  80.74(a)(2)(iii)  and  80.104(a)(2)(i), 
that  would  specify  that  parties  are 
required  to  keep  the  original  result  for 
each  test  performed.  Thus,  for  example, 
where  a  test  is  performed  using  a  testing 
apparatus  that  automatically  generates  a 
printed  document  cont€uning  the  test 
result,  this  printed  dociunent  must  be 
kept.  Where  a  test  is  performed  using  an 
apparatus  that  does  not  generate  a  print 
out  EPA  is  proposing  that  the  party 
would  be  required  to  keep  the  first 
recorded  test  result,  such  as  the 
chemist’s  laboratory  log  book. 

In  addition,  EPA  is  proposing  that 
parties  would  be  required  to  keep  any 
other  record  that  contains  a  test  result 
that  is  not  identical  to  the  original 
result.  A  non-identical  test  result  could 
occur  where  a  party  determines  that  an 
original  test  result  is  in  error  because  of 
laboratory  error,  for  example.  In  such  a 
case,  the  party  would  be  required  to 
keep  both  the  original  test  result  and  the 
corrected  test  result.  This  proposed 
requirement  would  allow  EPA,  during 
the  course  of  an  audit  or  inspection,  to 
review  changes  that  are  made  to  test 
results,  to  determine  if  the  changes  are 
appropriate. 


2.  Records  To  Be  Kept  by  Refiners  and 
Importers  (Proposed  §  80.74(b)(7)) 

EPA  is  proposing  to  add  §  80.74(b)(7) 
which  would  require  retention  of 
records  that  reflect  the  physical 
movement  of  gasoline  treated  as 
blendstock  (GTAB)  from  the  point  of 
importation  to  the  point  of  blending  to 
produce  reformulated  gasoline.  (See 
Preamble  Section  V.C.  concerning  the 
proposed  requirements  for  GTAB.) 

3.  Records  To  Be  Kept  by  Independent 
Laboratories  (Proposed  §  80.74(h)) 

EPA  is  proposing  to  add  §  80.74(h) 
which  would  require  laboratories 
serving  as  independent  laboratories 
under  proposed  §  80.72  to  retain  records 
as  required  under  §§  80.74(a)(2)  and 
80.72(c)(1). 

/.  Product  Transfer  Documentation 
(§§80.77  and  80.106) 

Product  transfer  documentation  (PTD) 
requirements  at  §§  80.77  and  80.106  are 
intended  to  insure  that  on  each  occasion 
that  any  person  transfers  custody  or  title 
of  any  RFG,  RBOB  or  conventional 
gasoline,  other  than  when  gasoline  is 
sold  or  dispensed  for  use  in  motor 
vehicles  at  a  retail  outlet  or  wholesale- 
purchaser-consumer  facility,  the 
transferor  produce,  and  provide  to  the 
transferee,  documents  that  contain 
certain  information.  This  information 
would  enable  the  transferee  to  know 
enough  about  the  gasoline  being 
received  to  meet  the  requirements  of  the 
RFG  program.  In  addition,  the  PTD 
documents,  which  parties  are  required 
to  keep  under  §§  80.74(a)(1)  and 
80.104(a)(2)(vi)  and  (vii),  help  EPA 
identify  the  source  of  any  gasoline 
found  to  violate  applicable  standards. 

EPA  today  is  proposing  to  amend 
§§  80.77  and  80.106  to  clarify  the 
following  PTD  requirements. 

1.  Introductory  Text  of  §§  80.77  and 
80.106 

Section  80.77  requires  a  transferor  to 
provide  PTDs  to  the  transferee  on  each 
occasion  involving  a  transfer  of  custody 
or  title  of  RFG  or  RBOB.  Section  80.77 
does  not  distinguish  between  transfers 
of  custody  and  transfers  of  title 
concerning  the  timing  necessary  for 
transfer  of  PTD  information.  EPA, 
however,  believes  the  two  situations 
may  differ  in  this  regard.  In  the  case  of 
transfers  of  custody,  the  PTD 
information  should  be  transferred 
before,  during,  or  immediately  following 
the  actual  transfer  because  the  transferee 
will  have  custody  of  the  gasoline  in 
question  and  must  know  how  to  handle 
it.  However,  since  transfers  of  title  do 
not  always  involve  the  physical 
handling  of  the  gasoline,  ^A  believes 


a  transferee  should  have  the  option  to 
rely  on  the  custody  transferee  to 
properly  handle  the  gasoline  (e.g., 
where  the  custody  transferee  is  a 
common  carrier  pipeline.)  Therefore,  in 
the  case  of  title  transfers,  EPA  believes 
there  is  little  need  for  the  required  PTD 
information  to  be  transferred  at  the  time 
of  the  transfer  of  the  product. 
Accordingly,  EPA  is  proposing,  in  the 
case  of  title  transfers,  to  allow  up  to 
thirty  days  in  which  to  transfer  the 
required  information.  EPA  believes  this 
timing  would  allow  parties  to  transfer 
the  required  information  using 
documents  that  are  transferred  as  a  part 
of  normal  business  dealings,  and  as  a 
result  would  ease  the  burden  of  meeting 
the  PTD  requirements. 

The  introductory  text  of  §  80.77 
excludes  from  the  PTD  requirements 
gasoline  sold  or  dispensed  for  use  in 
motor  vehicles  at  a  retail  outlet  or 
wholesale  purchaser-consumer  facility. 
Section  80.106  does  not  contain  this 
exclusion,  which  EPA  believes  was  an 
inadvertent  omission  when  the  final 
rule  was  promulgated.  Accordingly, 

EPA  is  proposing  to  revise  §  80.106  to 
conform  to  §  80.77  in  this  regard.  EPA 
is  also  proposing  to  modify  the 
introductory  text  of  §  80.77  to  clarify 
that  this  exclusion  applies  to  gasoline 
sold  or  dispensed  at  a  retail  outlet  or 
wholesale  purchaser-consumer  facility 
for  use  by  any  ultimate  consumer,  and 
not  only  for  use  in  motor  vehicles. 

In  addition,  EPA  now  believes  that 
the  PTD  information  is  of  little  value 
when  conventional  gasoline  is  delivered 
to  a  retailer  or  wholesale  purchaser- 
consumer  in  a  conventional  gasoline 
area.  Accordingly,  EPA  is  proposing  to 
exclude  from  the  PTD  requirements 
transfers  of  conventional  gasoline  to 
retailers  and  wholesale-purchaser 
consumers  in  conventional  gasoline 
areas.  Note,  however,  that  the  PTD 
requirements  of  §  80.106  would 
continue  to  apply  for  all  other  transfers 
of  conventional  gasoline.  Note  also  that 
the  PTD  requirements  of  §  80.77  for  RFG 
and  RBOB  would  continue  to  apply  to 
all  transfers  of  RFG  and  RBOB  (other 
than  when  the  gasoline  is  sold  or 
dispensed  by  a  retail  outlet  or  wholesale 
purchaser-consumer  facility  for  use  by 
ultimate  consumers),  including  transfers 
in  which  RFG  is  delivered  to  a  retail 
outlet  or  wholesale  purchaser- 
consumer. 

2.  Identification  of  the  Gasoline 
(§  80.77(f)  and  §  80.77(g)(3)). 

EPA  is  proposing  to  amend  §  80.77(f) 
to  delete  reference  to  conventional 
gasoline,  since  the  requirements  of 
§  80.77  do  not  apply  to  conventional 
gasoline.  EPA  is  proposing  to  amend 
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§  80.77(g)(3)  to  delete  reference  to 
RBOB.  This  section  requires  parties  to 
identify  whether  the  product  contains 
ethanol,  and  RBOB,  by  definition,  does 
not  contain  oxygenate.  In  addition,  EPA 
is  proposing  to  add  references  to  RBOB 
to  §§  80.77  (c)  and  (f)  to  specify  that 
these  PTD  requirements  apply  to  RBOB 
as  well  as  to  and  conventional 
gasoline. 

3.  Elimination  of  PTD  Requirement  for 
Inclusion  of  Registration  Numbers 

(§  80.77(j)  and  §  80.106(a)(l)(vi)) 

Sections  80.77(j)  and  80.106(a)(l)(vi) 
require,  in  the  case  of  transferors  and 
transferees  who  are  refiners,  importers 
or  oxygenate  blenders,  that  the  EPA 
assigned  registration  number  of  those 
persons  be  included  on  the  PTDs.  EPA 
received  conunents  that  this 
requirement  is  overly  burdensome  in 
certain  circumstances,  particularly 
downstream  of  the  refiner/importer/ 
oxygenate  blender  where  such 
information  may  not  be  readily 
available.  Based  on  experience  with  the 
program,  EPA  believes  that  this 
requirement  has  only  limited  value  as  a 
means  of  identifying  and  tracking  the 
gasoline,  and  that  EPA  will  be  able  to 
adequately  enforce  the  regulations 
without  inclusion  of  the  assigned 
registration  number  on  the  transfer 
documents.  As  a  result,  EPA  is 
proposing  to  eliminate  the  requirements 
to  include  registration  numbers  in  PTDs. 

4.  Use  of  Product  Codes  (proposed 
§80.77(j)) 

The  petroleum  industry  historically 
has  used  product  codes  to  identify 
product  type  in  business  transactions 
involving  ^e  transfer  of  title  or  custody 
of  petroleum  products.  For  example,  all 
pipelines  that  transport  refined 
petroleum  products  use  codes  to 
identify  the  various  types  of  petroleum 
products  that  are  transported.  These 
product  codes  are  well-known  to 
persons  who  operate  a  pipeline,  or  who 
supply  products  to  or  receive  products 
from  a  pipeline.  These  pipeline  codes 
are  used  as  a  shorthand  for  the  myriad 
petroleum  products  moving  through  the 
distribution  system,  and  make  product 
identification  easier.*’  In  addition, 
product  codes  are  used  to  identify 
petroleum  products  in  many  of  the 
documents  used  to  memorialize 
transfers  of  title  and  custody  in  normal 
business  dealings,  in  part  because  the 
codes  occupy  less  space  on  the 


’’For  example,  Colonial  Pipeline  product  code 
Al  means:  gasoline;  RFC;  VOC-controlled  for 
Region  1;  non-OPRG;  simple  model;  87  octane; 
benzene  maximum  of  I.IB  vol%;  oxygen  minimum 
of  1.5  wt%  and  maximum  of  2.7  wt%;  RVP 
maximum  of  7.4  psi;  and  no  heavy  metals. 


documents  than  the  full  product  names 
would  require. 

EPA  is  proposing  to  add  §  80.77(j)  to 
allow  the  use  of  product  codes  for 
certain  information  required  on  PTDs  to 
accommodate  this  practice,  but  under 
conditions  that  would  ensure  that  the 
codes  would  satisfy  the  goals  of  the  PTD 
requirement.  In  particular,  EPA  is 
proposing  that  product  codes  could  be 
used  to  satisfy  PTD  requirements  related 
to  identifying  the  product  type  (i.e., 

RFG,  RBOB  or  conventional  gasoline); 
for  RFG  and  RBOB,  the  designations  and 
minimum  and  maximum  standards;  and 
for  RBOB,  the  oxygenate  blending 
specifications.  Product  codes,  used  to 
meet  these  PTD  requirements  would 
have  to  fully  reflect  the  PTD 
requirements.  Thus,  a  product  code  that 
referred  to  “VOC  controlled  RFG,” 
without  more,  would  not  meet  the 
requirement  in  §  80.77(g)(l)(i)  to 
separately  identify  RFG  that  is  VOC 
controlled  for  Region  1  and  Region  2. 
Similarly,  where  product  codes  are  used 
to  identify  minimum  and  maximum 
standards,  as  required  in  §  80.77(g)(2), 
the  product  codes  would  have  to  reflect 
the  actual  numerical  value  for  the 
minimum  and  maximum  standards. 

In  addition,  EPA  is  proposing  that  the 
codes  would  have  to  be  standardized 
throughout  the  distribution  system  in 
which  they  are  used,  and  that 
transferees  would  have  to  be  given  the 
information  necessary  to  know  the 
meaning  of  the  product  codes. 

EPA  is  not  proposing  that  product 
codes  could  be  used  to  satisfy  PTD 
requirements  unrelated  to  product 
types.  It  is  EPA's  understanding  that 
product  codes  used  in  normal  business 
practice  are  limited  to  product  types.  In 
addition,  EPA  believes  that  other  PTD 
information,  such  as  the  name  and 
address  of  the  transferor  and  transferee, 
volume  of  product,  and  date  of  transfer, 
is  included  in  full  text  in  documents 
historically  used  to  memorialize 
transfers  of  petroleum  products. 

In  addition,  EPA  is  not  proposing  that 
product  codes  could  be  used  for 
transfers  of  gasoline  to  truck  carriers, 
retail  outlets,  or  wholesale  piut:haser- 
consumer  facilities.  EPA  believes  that 
these  types  of  regulated  parties  may  not 
be  sufficiently  familiar  with  product 
codes  to  know  their  full  meaning.  This 
belief  is  based,  in  part,  on  EPA’s 
experience  in  enforcing  compliance 
with  the  RFG  requirements  by  truck 
carriers,  retailers  and  wholesale  users. 
EPA  has  found  that  in  most  cases  where 
codes  were  used  to  supply  required  PTD 
information  to  these  parties,  the  parties 
did  not  know  the  meaning  of  the 
product  codes  even  where  the  gasoline 
supplier  had  previously  provided  the 


information  necessary  to  interpret  the 
product  codes. 

V.  Enforcement 
A.  Prohibitions  (§  80.78) 

1.  Clarification  of  Prohibitions 
(§  80.78(a)  (1)  through  (4)) 

Sections  80.78(a)  (1)  and  (2)  prohibit 
activities  that  could  result  in  the  use  of 
non-RFG  in  RFG  covered  areas. 
Specifically,  these  sections  prohibit  the 
manufacture  and  marketing  of  gasoline 
represented  to  be  RFG  unless  the 
gasoline  meets  the  requirements  for 
federally  certified  RFG,  and  prohibit  the 
distribution  and  sale  of  non-RFG  for  use 
by  ultimate  consumers  in  RFG  covered 
areas.  EPA  believes,  however,  that  the 
current  text  of  §  80.78(a)  should  be 
made  clearer  with  regard  to  the  scope  of 
these  prohibitions.  As  a  result,  EPA  is 
proposing  to  revise  the  introductory  text 
of  §  80.78(a)(1)  and  §  80.78(a)(2),  to 
clarify  these  prohibitions.  In  addition, 
EPA  is  proposing  to  delete  §  80.78(a)(3), 
since  this  section  refers  to  a 
conventional  gasoline  marker  and  the 
regulations  currently  do  not  require  a 
marker  for  a  conventional  gasoline.  EPA 
is  also  proposing  to  revise  §  80.78(a)(4) 
for  purposes  of  consistency  with  the 
revised  text  of  §§  80.78(a)  (1)  and  (2). 

2.  Addition  of  “Causation”  of  Prohibited 
Activities  (§  80.78(a)(10)) 

Section  80.78(a)  prohibits  certain 
conduct  on  the  part  of  parties  who  are 
engaged  in  gasoline  industry  activities 
such  as  gasoline  manufactvuing  and 
selling,  distributing,  dispensing, 
supplying,  storing,  or  transporting. 

Under  this  subsection,  however,  parties 
currently  are  liable  for  “causing” 
prohibited  conduct  only  in  the  case  of 
gasoline  that  is  transported  in  violation 
of  the  regulations. 

EPA  now  believes  there  are  other 
situations  where  a  party  may,  in  fact, 
cause  another  to  commit  a  prohibited 
act,  and  in  those  cases,  the  causing  party 
also  should  be  liable  for  the  violation. 

For  example,  a  distributor  who  delivers 
to  a  retail  outlet  reformulated  gasoline 
that  fails  to  meet  one  or  more  standards 
would  have  caused  the  retailer  to  sell 
and  ofier  for  sale  prohibited  gasoline. 

As  a  result,  EPA  is  proposing  that 
parties  would  be  liable  not  only  for 
committing  prohibited  actions,  but  also 
for  causing  another  party  to  commit  a 
prohibited  act. 

3.  Transition  from  Simple  Model  to 
Complex  Model  in  1998 

Under  §  80.41(i),  refiners  and 
importers  of  both  reformulated  and 
conventional  gasoline  have  the  option  of 
using  either  the  simple  model  or  the 
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early  complex  model  prior  to  January  1, 
1998.  Particularly  in  the  case  of 
producers  of  reformulated  gasoline,  EPA 
believes  that  most  parties  will  elect  the 
simple  model  standards.  Beginning  on 
January  1, 1998,  however,  refiners  and 
importers  must  meet  the  complex  model 
standards  for  all  reformulated  and 
conventional  gasoline  produced  or  . 
imported.  As  a  result,  in  January  1998, 
it  will  be  necessary  for  parties  to 
transition  from  the  simple  model  to  the 
complex  model,  yet  the  current 
regulations  do  not  specify  how 
regulated  parties  should  accomplish  this 
transition.  Therefore,  EPA  now  is 
proposing  the  manner  in  which  this 
transition  would  occur. 

Under  the  proposal,  any  gasoline 
produced  or  imported  during  calendar 
year  1997,  through  December  31, 1997, 
would  be  subject  to  the  simple  or  early 
complex  model  standards  in  the  same 
manner  as  during  calendar  years  1995 
and  1996.  Thus,  any  simple  or  early 
complex  model  standards  that  are  met 
on  an  annual  average  basis  for  1997 
would  be  met  for  all  gasoline  produced 
during  calendar  year  1997. 

Any  gasoline  produced  or  imported 
beginning  on  January  1, 1998,  would  be 
subject  to  the  complex  model  standards. 
Thus,  conventional  gasoline  produced 
during  calendar  1998  would  be  subject 
to  the  annual  average  anti-diimping 
complex  model  standards  specified  in 
section  101(b)(3),  and  reformulated 
gasoline  produced  during  calendar  1998 
would  be  subject  to  the  Phase  I  complex 
model  standards  specified  in  §§  80.41 
(c)  and  (d). 

However,  beginning  on  January  1, 
1998,  the  gasoline  located  in  the 
distribution  system  would  be  a  mixture 
of  gasoline  produced  to  meet  the  simple 
model  standards  and  gasoline  produced 
to  meet  the  complex  model  standards. 

In  the  case  of  reformulated  gasoline, 
such  a  mixture  may  not  meet  certain 
standards  that  apply  at  downstream 
locations  or  that  are  evaluated  under  the 
gasoline  quality  surveys,  i.e.,  the  toxics 
and  NOx  emissions  performance 
standards.2o  As  a  result,  EPA  is 


^There  is  no  simple  model  NOx  standard,  so  that 
a  mixture  of  simple  model  and  complex  model 
gasoline  could  fail  to  meet  the  complex  model  NOx 
standard.  Siqiilarly,  a  mixture  of  simple  and 
complex  model  gasoline  could  not  be  evaluated  for 
compliance  with  either  the  simple  model  or  the 
complex  model  toxics  emissions  performance 
standards. 

The  standards  for  oxygen  and  benzene  content 
are  the  same  under  the  simple  and  complex  models, 
so  that  a  mixture  of  simple  and  complex  model 
reformulated  gasoline  could  be  evaluated  for 
compliance  with  these  standards.  The  standards  for 
VOC  and  NOx  emissions  performance  are  not 
evaluated  for  downstream  compliance  until  the 
beginning  of  the  high  ozone  season  on  May  1  each 
year,  and  as  a  result  should  not  be  affected  by  the 


proposing  that  gasoline  quality  surveys 
conducted  during  the  period  January  1, 
1998,  through  March  31, 1998,  will  not 
include  evaluation  for  toxics  or  NOx 
emissions  performance.  Ehiring  this 
period,  however,  EPA  would  continue 
to  enforce  the  complex  model  standards 
for  oxygen  and  benzene  content  that 
apply  at  downstream  locations,  and 
gasoline  quality  surveys  conducted 
during  this  period  would  include 
evaluations  for  oxygen  and  benzene 
content.  Beginning  on  May  1, 1998,  all 
applicable  complex  model  standards 
would  be  enforced  at  all  locations,  and 
gasoline  quality  surveys  would  evaluate  . 
with  all  complex  model  standards. 

EPA  believes  that  the  three  month 
period,  January  through  March  1998, 
would  be  sufficient  time  for  parties  to 
transition  the  gasoline  at  all  locations  in 
the  distribution  system  from  gasoline 
produced  to  meet  simple  model 
standards  to  gasoline  produced  to  meet 
complex  model  standards.  This 
transition  period  is  similar  to  the  time 
necessary  to  transition  to  the  VOC- 
control  standards  each  Spring;  i.e., 
terminals  are  able  to  complete  their 
transition  to  the  new  standard  about  60 
days  after  refiners  begin  producing 
gasoline  to  the  new  standard,  and  retail 
outlets  complete  their  transition  during 
the  next  30  days. 

4.  Amount  of  Oxygenate  Permitted  to  be 
Added  to  RBOB  (§  80.78(a)(7)) 

Section  80.78(a)(7)  requires  that 
RBOB  may  be  blended  only  with 
oxygenate  of  the  type  and  amount,  or 
within  the  range  of  amounts,  specified 
by  the  refiner  or  importer  at  the  time  the 
RBOB  was  produced  or  imported. 
Today’s  proposal  revises  §  80.78(1  )(7)  to 
clarify  that  parties  may  add  oxygenate 
amounts  in  excess  of  the  minimum 
required  by  the  refiner  or  importer  up  to 
the  amount  allowed  by  the  oxygen 
maximum  standard  under  §  80.41(g).2* 


transition  from  the  simple  to  the  complex  model  in 
early  1998. 

The  amount  of  oxygen  added  also  may  not 
exceed  the  maximum  amount  allowed  under 
section  211(f)  of  the  Clean  Air  Act.  The  maximum 
amount  allowed  under  section  211(f)  is  the  amount 
that  is  substantially  similar  to  gasoline  used  in  the 
motor  vehicle  certiHcation  process,  or  allowed 
under  a  waiver  granted  under  section  211(f)(4).  in 
1991,  EPA  issued  an  interpretative  rule  increasing 
the  maximum  amount  of  oxygen  that  EPA  believes 
is  allowed  under  the  substantially  similar  criteria  of 
section  211(0  from  2.0  to  2.7  wt%  oxygen.  See  56 
FR  5352  (February  11, 1991).  Ethanol  is  allowed  in 
amounts  up  to  10%  volume  pursuant  to  a  waiver 
granted  under  section  211(0(4).  See  44  FR  20777 
(April  6, 1979). 


5.  Categories  of  Gasoline  Use  within 
Covered  Areas  that  are  Exempt  from 
RFG  Requirements  (proposed 
§80.78(a)(ll)) 

Section  211(k)(5)  of  the  Clean  Air  Act 
describes  the  scope  of  the  requirement 
to  use  RFG  in  the  reformulated  gasoline 
covered  areas: 

(5)  Prohibition. — Effective  beginning 
January  1, 1995,  each  of  the  following  shall 
be  a  violation  of  this  section: 

(A)  The  sale  or  dispensing  by  any  person 
of  conventional  gasoline  to  ultimate 
consumers  in  any  covered  area. 
***** 

This  statutory  prohibition  on  the  sale  or 
dispensing  of  conventional  gasoline  in' 
RFG  covered  areas  is  not  restricted  to 
gasoline  used  to  fuel  motor  vehicles,  but 
rather  applies  to  all  gasoline  sold  or 
dispensed  within  an  RFG  covered  area 
to  any  consumer,  regardless  of  the  use. 
The  prohibition,  therefore,  would 
include  gasoline  sold  or  dispensed  for 
uses  such  as  in  motor  vehicles,  boats, 
construction  equipment,  recreational 
vehicles,  and  lawn  and  garden 
equipment. 

EPA  is  proposing  to  exempt  parties 
firom  this  prohibition  in  the  following 
limited  situations:  gasoline  used  for 
research,  development  and  testing 
purposes;  aviation  gasoline  sold  or 
dispensed  for  use  in  aircraft,  including 
gasoline  that  has  properties  identical  to 
motor  vehicle  gasoline  that  is  sold  or 
dispensed  solely  for  use  in  aircraft;  and 
gasoline  sold  or  dispensed  for  use  in 
racing  vehicles. 

EPA  recognizes  that  there  may  be 
facilities  located  within  an  RFG  covered 
area  that  conduct  beneficial  research, 
development,  and  testing  programs 
which  require  the  use  of  conventional 
gasoline.  Today’s  proposed  rule, 
therefore,  contains  provisions  for 
obtaining  an  exemption  hum  the 
prohibitions  at  §  80.78(a)(1)  for  persons 
distributing,  transporting,  storing, 
selling  or  dispensing  conventional 
gasoline  used  for  research, 
development,  and  testing  purposes 
within  RFG  covered  areas. 

To  be  exempted  from  the  prohibitions 
at  §  80.78(a)(1)  for  research, 
development  or  testing  under  today’s 
proposed  rule,  the  gasoline:  would  have 
to  be  properly  identified  in  product 
transfer  documents  as  conventional 
gasoline  to  be  used  only  for  research, 
development,  or  testing  (as  applicable); 
could  not  be  sold  to  or  from  retail 
gasoline  outlets;  could  not  be  sold  to  or 
from  wholesale  purchaser-consumer 
facilities  unless  the  wholesale 
purchaser-consumer  is  associated  with 
the  research,  development,  or  testing; 
and  would  have  to  be  covered  by  an 
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aimual  research  notification  to  EPA  that 
includes  information  that  describes  the 
purpose  and  scope  of  the  program.  EPA 
believes  that  these  are  the  least  onerous 
requirements  for  industry  which  also 
will  ensure  that  non-RFG  gasoline  is 
used  only  for  a  legitimate  research, 
development,  and  testing  purpose. 
Parties  should  be  aware,  however,  that 
the  exemption  proposed  in  today’s  rule 
would  not  exempt  gasoline  used  for 
research,  development,  and  testing  from 
coaaplymg  with  any  federal 
ciMiyentional  gasoline  reauirements. 

Undw  today’s  .{Nfoposal,  uiy  person 
distributing,  transporting,  storing, 
selHitg  or  dispeasisg  aviatioD  amd  racing 
gasoline  would  be  required  to  cleauly 
idestb^  the  gasoline  ais  not  r^ormulated 
to  be  exempted  from  file  prt^bitions  at 
§  80.78(a)(1).  If  any  of  the  restricted 
gasoline  were  used  in  a  mamner 
inconsistent  with  the  restriction,  a 
violation  of  the  prohibited  activity 
would  have  occurred,  and  any  pierson 
selling,  dispensing,  or  using  ^e  gasoline 
would  be  liable  for  the  violation. 

EPA  is  proposing  that  the  racing 
vehicle  exemption  would  apply  only  in 
the  caise  of  v^cles  that  are  us^ 
exclusively  as  racing  vehicles  in  races 
fiiat  are  sanctioned  by  generally 
recognized  race  sanctioning  bodies.  In 
addition,  the  exception  would  apply 
only  in  the  case  of  vehicles  that  do  not 
meet  the  definition  of  “motor  vehicle’’ 
under  Qean  Air  Act  section  216(2)  and 
section  85.1703  ^  and  that  are  not 
registered  or  licensed  for  use  on  or 
operated  on  public  roads  or  highways. 
Examples  of  generally  recognized  race 
sanctioning  Imdies  include  the  National 
Association  for  Stock  Car  Auto  Racing, 
the  Sports  Car  Club  of  America,  the 
National  Hot  Rod  Association,  the 
American  Motorcyclist  Association,  and 
the  American  Power  Boat  A.ssociation. 
The  racing  vehicle  exemption  applies  to 
use  of  racing  vehicles  during  practice 
and  qualifying  for,  and  competition  in 
sanctioned  races,  and  applies  to 
motorcycles  and  boats  used  exclusively 
in  sanctioned  races. 

The  rationale  for  the  proposed 
exemption  for  aviation  gasoline  used  to 
fuel  aircraft  is  based  on  safety 
considerations.  Aviation  gasoline  must 
satisfy  performance  criteria  that  are 
relevant  to  the  safe  operation  of  aircraft, 
and  this  safety  consideration  outweighs 


^  Under  §85.1703  a  vetiicle  is  a  "motor  vetdcle" 
if  it  is  self  propelled  and  capable  of  transporting  a 
person  or  materials,  unless  the  vekicle  meets  one 
or  more  of  the  following  criteria:  (1)  A  maximum 
speed  of  not  more  than  25  miles  per  hour;  (2)  the 
absence  of  features  customary  for  street  use,  such 
as  a  reverse  gear,  a  diHerential,  and  required  safety 
features;  or  (3)  the  presence  of  features  that  render 
the  vehicle  highly  unsuitable  for  street  use,  such  as 
trardu. 


the  very  limited  potential  for  adverse 
environmental  effects  from  conventional 
gasoline  used  in  this  manner.  In 
addition,  aircraft  emissions  normally 
would  ntrt  be  confined  to  the  covered 
area  where  the  aircraft  is  fiieled,  and 
cmild  occur  in  si^ficant  put  outside 
any  RFC  covued  area.  The  rationale  fm 
the  proposed  exemption  for  racing 
gast^ine  is  based  on  the  special 
perfcHmance  requirements  feu  true  race 
v^ucles  and  the  linuted  volumes  of 
gasfdine  involved.  The  eQvkMunmital 
impact  firtxn  these  exemptions  is  trivial 
ot  inmimal,  wad  the  burdeo  front 
rehrsing  these  exen^tiems  is  potentidiy 
significanL  ^A  believes  the 
exemptions  are  warranted  under  these 
limit^  ckcurastwaces.  See  Alabama 
Power  Coai^)^^  V.  Cosiie,  636  F.2d  323, 
357  (D.C.  Cir.l«7^. 

Nevertheless,  EPA  requests  comments 
on  whethm'  the  racing  vetdcle  . 
exemption  would  cause  increased  w 
pollution  in  RFC  covered  areas  that  ia 
not  trivial,  and  if  so,  whether  such  an 
environmwatal  effect  would  make  the 
racing  v^cle  exemptieminappropriate. 

6.  Changing  Service  of  Casoline  Storage 
Tanks  (§  80.78(a)  (12)  and  (13)) 

Section  80.78(a)  requires  the 
segregation  (d  several  categories  of 
gasoline.  These  categories  include  file 
following: 

Reformulated  gasoline  may  not  be 
mixed  with  convention^  gasoline  and 
sold  as  reformulated  gasoline. 
Refcumulated  gasoline  Uendstock  for 
oxygenate  blending  (RB08)  may  not 
be  mixed  with  reformulated  gasoline 
or  conventional  gasoline,  and  RBOB’s 
that  liave  different  (»^gen 
requirements  most  be  segregated  bom. 
each  other. 

During  the  period  January  1  throu^ 
September  15  each  year  V(X)- 
controlled  reformulated  gasoline  that 
is  produced  using  ethan^  must  be 
segregated  from  VOC-controlied 
reformulated  gasoline  that  is 
produced  usii^  any  ofiier  oxygmate, 
including  at  the  retail  level. 
Oxygenated  fuels  pro^am  reformulated 
gasoline  (OPRG)  must  be  segregated 
from  non-CH*RC  designated 
reformulated  gasoline. 

These  segregation  requirements 
preclude  the  mixing  of  any  amount  of 
the  gasolines  that  must  be  segregated.^ 
Thus,  if  the  type  of  gasoline  stored  m  a 
tank  is  changed  (a  change  in  the  tank’s 
service),  and  the  old  gasoline  type  and 


^  Reformulated  gasoline  may  be  mixed  with 
conventional  gasoline,  so  long  as  the  mixture  is 
classified  in  the  product  transfer  documents  as 
conventional  gasoline  and  is  used  only  outside  any 
reformulated  gasoline  coveted  area. 


file  new  gasoline  type  must  be 
segregated,  the  new  gasoline  may  not  be 
added  tmless  the  tank  is  completely  free 
of  any  amount  of  the  old  gasoline  type. 

A  gasoline  storage  tank’s  service  also 
may  be  changed  in  a  manner  that  results 
in  some  vedume  of  blendstocks  being 
mixed  with  reformulated  m 
ctmventioaal  gasoline.  For  example,  a 
storage  tank’s  service  could  be  changed 
from  blendstock  (e.g.,  natural  gasoline, 
rafiBnate,  naphfita)  to  refcumulated  or 
coaventional  gasoline,  which  would 
result  in  mixing  smne  volume  of 
blendstock  with  the  reformulated  or 
conventional  gas<dine.  Under 
§§  80.85(c),  8e.78(aK5)  and 
a  party  who  combines  any  volume  of 
blendstock  with  r^ormulated  or 
conventional  gasoline  has  produced 
additional  vedume  of  gasoline,  which 
constitutes  refining  for  which  the  refiner 
must  meet  all  standards  and 
requirements  that  apply  to  refiners  of 
reformulated  or  conventional  gasoline. 

EPA  recognizes  fiiat  when  many 
gasoline  storage  tanJes  are  pun^ped  as 
low  as  possible  a  residual  volume  of 
gasoline  or  blendstock  remains  in  the 
tank  (called  the  tank  “heel”),  and  in  the 
terminal’s  mmiifolds  and  pmes  that 
serve  the  tank.  It  is  very  difficult  but  not 
impossible  to  eliminate  these  residue 
volumes.  As  a  result,  EPA  is  proposing 
that  in  the  limited  situation  related  to 
changing  the  service  of  a  gasoline 
storage  tadqk,  pipe,  or  manifold  for 
legitimate  business  reasons  that  are 
rmrelated  to  any  goal  of  mixing 
dissimilar  gasolines  or  blendstock,  that 
parties  would  be  allowed  to  mix 
products  that  normally  must  remain 
segregated.  Undw  the  proposal,  parties 
changing  the  service  of  a  gasoline 
storage  tank,  pipe  or  maniiedd  would 
have  to  meet  a  number  of  conditions 
and  constraints  that  are  specified  in  the 
proposed  regulations,  including 
measures  that  would  minimize  the 
volumes  of  dissimilar  gasolines  that  are 
mixed.  In  addition,  when  any  mixture 
would  be  classified  as  reformulated 
gasoline  the  party  would  be  required  to 
sample  and  test  the  gasoline  subsequmit 
to  mixing  to  show  the  mixture  meets  all 
applicable  reformulated  gasoline 
standards. 

EPA  also  is  proposing  an  additional 
option  that  would  apply  in  the  case  of 
.a  transition  freun  reformulated  gasoline 
blendstock  for  oxygenate  blending 
(“RBOB”)  to  RFC,  and  vice  versa,  at  a 
terminal  where  oxygenate  is  blended  in 
trucks  (splash-blended).  This  opticui 
would  be  available  cmly  in  a  case  where 
file  oxygenate  blender  is  unable  to  meet 
the  ta^  transition  requirements 
discussed  above. 
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This  option  is  being  proposed  because 
in  some  cases  the  requirements  for  tank 
transition  under  the  proposed  regulatory 
revisions  are  not  feasible  without  risk 
that  a  terminal  would  have  to  be  closed 
during  at  least  part  of  the  transition 
period.  For  example,  consider  a 
terminal  operator  who  wants  to  supply 
RFG  containing  MTBE  during  the 
summer  VOC  season,  and  RFG 
containing  ethanol  outside  the  VCX] 
season.  During  the  VCX]  season  this 
party’s  storage  tank  would  contain 
MTBE-based  RFG,  while  outside  the 
VOC  season  the  storage  tank  would 
contain  RBOB  that  would  be  splash- 
blended  with  ethanol  at  the  terminal.  As 
a  result,  the  party’s  terminal  tank  would 
have  to  transition  from  RBOB  to  RFG  in 
the  spring,  and  from  RFG  to  RBOB  in 
the  fall.  Under  the  change-of-service 
requirements  described  above,  in  the 
spring  the  storage  tank’s  RBOB  content 
would  have  to  be  drawn-down  to  the 
minimum  level  possible  through  normal 
pumping  operations  before  any  RFG 
could  be  added  to  the  tank.  In  order  to 
meet  this  requirement,  however,  the 
party  may  have  to  take  the  storage  tank 
out  of  service  if  the  “minimum  level”  is 
reached  before  new  product  is  available 
to  be  transferred  into  the  tank.  If  the 
terminal  has  limited  tankage  it  could  be 
unable  to  supply  gasoline  during  the 
time  the  storage  tank  remains  out  of 
service,  which  could  adversely  affect 
gasoline  supplies  for  some  parties.  The 
same  difficulty  could  occur  when 
transitioning  firom  RFG  to  RBOB  in  the 
fall. 

As  a  result,  EPA  is  proposing  an 
option  that  would  allow  a  party  to 
receive  RFG  in  a  tank  containing  RBOB 
in  the  Spring  prior  to  the  beginning  of 
the  VOC  season,  and  to  receive  RBOB  in 
a  tank  containing  RFC  in  the  Fall 
subsequent  to  the  end  of  the  VOC 
season.  This  option  is  intended  to 
minimize  the  likelihood  a  party  would 
have  to  take  a  tank  oiit  of  service  in 
order  to  transition  product  types. 

Under  this  option,  parties  could  have 
a  mixture  of  RFG  and  RBOB  in  a  storage 
tank  during  the  transition  period.  The 
option  would  require  parties  to  ensure 
that  all  RFG  downstream  standards, 
including  the  oxygen  standcud,  are  met 
during  the  transition.  In  particular, 
parties  would  be  required  to  adjust  the 
rate  of  splash-blended  oxygenate  based 
on  sampling  and  testing  of  the  RFG/ 
RBOB  mixture  and  the  RFG  produced 
subsequent  to  splash  blending.  In 
addition,  the  transition  must  occur 
outside  the  period  VOC  control 
standards  apply  at  the  terminal — 
normally  May  1  through  September  15 
each  year. 


B.  Liability  and  Defenses  (§  60.79) 

1.  Branded  Refiner  Defenses  for 
Violations  at  Branded  Retail  Outlets 
Directly  Supplied  by  the  Refiner 

(§  80.79(b)  (2)  and  (3)) 

Section  80.79(b)(2)  specifies  the 
affirmative  defense  elements  that  must 
be  shown  by  a  refiner  for  violations  of 
the  reformulated  gasoline  standards  that 
are  found  at  bremded  downstream 
facilities.  As  currently  promulgated,  this 
section  addresses  violations  that  are 
caused  by  a  reseller,  distributor, 
oxygenate  blender,  or  carrier  that  is 
supplied  by  the  refiner,  or  by  a  retailer 
or  wholesale  purchaser-consumer  who 
is  supplied  by  one  of  these  parties.  The 
regulation  does  not  specifically  address 
the  case  of  a  branded  retailer  or 
wholesale  purchaser-consumer  who  is 
supplied  directly  by  the  refiner.  In 
addition,  the  ciurent  regulation  is  silent 
regarding  the  defenses  that  would  apjily 
in  the  case  of  a  violation  occurring  at  a 
facility  carrying  the  brand  name  of  sm 
importer  who  is  not  also  a  refiner. 

EPA  believes  the  defense  provisions 
should  address  violations  that  occur  at 
facilities  that  display  the  brand  name  of 
an  importer  that  would  parallel  the 
defense  elements  that  apply  to  branded 
refiners,  as  well  as  violations  that  are 
caused  by  retailers  or  wholesale 
purchaser-consumers  that  are  directly 
supplied  by  a  refiner  or  importer.  EPA  . 
believes  that  the  degree  of  control 
available  to  importers  over  their 
branded  retail  outlets  is  the  same  as  the 
degree  of  control  available  to  refiners 
over  their  branded  retail  outlets.  This 
control  primarily  is  available  through 
contractual  obligations  that  the  refiner 
and  importer  can  impose  on  distributors 
and  retailers  who  distribute  or  sell 
gasoline  under  the  brand  name.  As  a 
result.  EPA  is  proposing  modifications 
to  §  80.79(b)(2)  that  would  make  these 
changes. 

2.  Truck  Carrier  Defenses  (§  80.79(c)(3); 
Proposed  §80.2(ss);  Modifications  to 
§§  80.28(g)(l)(iii);  80.30(g)(l)(i)) 

Section  80.79(b)  specifies  the  defenses 
for  violations  of  the  prohibited  activities 
under  the  reformulated  gasoline 
program.  Section  80.79(b)(1)  states  that 
a  party,  who  is  presumed  liable  for  a 
violation,  can  avoid  liability  if  it  can 
show:  (1)  That  it  did  not  cause  the 
violation,  (2)  the  existence  of 
appropriate  product  transfer  documents 
for  the  gasoline  in  question,  and  (3)  that 
it  conducted  an  appropriate  quality 
assurance  sampling  and  testing 
program. 

These  defenses  apply  to  all  regulated 
parties,  including  carriers.  In  addition, 
under  §  80.79(b)(l)(iii)(B)  a  carrier  may 


rely  on  properly  conducted  quality 
assurance  sampling  and  testing  program 
conducted  by  another  party.  Carrier  is 
defined  at  40  CFR  80.2(t)  as  a  party  who 
stores  or  transports  gasoline  without 
taking  title  to  the  gasoline. 

For  one  category  of  carriers — truck 
carriers — sampling  and  testing  may  not 
always  be  the  most  appropriate  form  of 
quality  assurance.  The  purpose  of  a 
quality  assurance  requirement  is,  first 
and  foremost,  to  institutioiialize 
preventive  measures  as  the  best  way  to 
detect  and  avoid  violations.  The  most 
typical  role  of  tnmk  carriers  in  the 
gasoline  distribution  system  is  to 
transport  gasoline  from  a  terminal  to  a 
retail  outlet  or  wholesale  consumer. 

Most  violations  caused  by  truck  carriers 
result  when  an  inappropriate  type  of 
gasoline  is  delivered.  For  example,  a 
truck  carrier  would  have  caused  a 
violation  if  gasoline  designated  as 
conventional  is  delivered  by  the  carrier 
to  a  retail  outlet  located  in  a 
reformulated  gasoline  covered  area.  The 
most  appropriate  quality  assurance  for  a 
truck  carrier  to  implement  to  avoid  this 
type  of  violation  would  be  driver 
training  on  the  proper  types  of  gasoline 
to  deliver,  and  management  oversight  of 
product  transfer  documents  to  ensure 
the  proper  type  of  gasoline  has  been 
delivered. 

It  is  EPA’s  understanding  that  truck 
carriers  almost  always  load  gasoline  into 
empty  truck  compartments.  To  the 
extent  this  is  true,  it  would  he  very 
unlikely  the  carrier  could  be  responsible 
if  the  gasoline  loaded  into  the  truck 
were  off-spec  for  a  regulated  standard, 
such  as  benzene  or  oxygen  content.  As 
a  result,  sampling  and  testing  of 
gasoline  obtained  from  a  truck 
compartment  would  not  be  particularly 
effective  for  detecting  violations  caused 
by  the  carrier.  Jn  addition,  EPA  has 
received  comments  from  industry 
regarding  the  practicability  of  drawing 
samples  from  truck  compartments 
during  the  loading  process,  or 
subsequent  to  loading.  These  comments 
conclude  that  the  technical  aspects  of 
collecting  gasoline  samples  from  truck 
compartments  make  such  sampling 
difficult,  but  not  impossible.  For 
example,  the  sampler  normally  would 
be  required  to  climb  onto  the  top  of  the 
truck  trailer  in  order  to  gain  access  to 
the  compartment  lid,  which  could  be 
difficult  particularly  in  adverse  weather 
conditions. 

As  a  result,  EPA  is  proposing  to 
modify  the  defense  elements  under  40 
CFR  80.79  as  they  pertain  to  truck 
carriers,  to  state  that  an  oversight 
program  by  a  truck  carrier  may  consist 
of,  instead  of  sampling  and  testing,  a 
program  to  monitor  compliance  with  the 
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requirements  related  to  gasoline 
transport  or  storage,  such  as  a  program 
to  properly  train  truck  drivers  and 
review  product  transfer  documents  to 
ensure  that  the  proper  type  of  gasoline 
is  d^ivered.  In  addition,  EPA  is 
proposing  to  add  a  definition  of  tank 
truck  carrier  to  40  CFR  80.2. 

EPA  is  not  proposing  a  similar  change 
to  the  reformulated  gasoline  defense 
provisions  for  carriers  other  than  truck 
carriers,  such  as  pipelines,  haige 
operators,  or  for-hiie  t^minals.  EPA 
believes  carriers  in  diese  other 
categories  are  bettw  able  to  collect 
gasoline  samples,  and  samples  of  the 
gasoline  being  transported  or  stored  by 
these  categories  are  collected  for 
commercial  reasons  on  a  routine  basis 
in  the  normal  course  of  business. 
Nevertheless,  EPA  requests  comments 
regarding  whether  the  changes  proposed 
for  truck  carriers  rimuld  also  be  applied 
to  other  types  of  carriers. 

l^A  alro  is  proposing  similar  changes 
to  die  defense  provisions  fw  truck 
carriers  in  the  case  of  violations  of  the 
volatility  requirements  at  40  CFR 
80.28(gKl).  and  violations  of  the  diesel 
sulfur  requirements  at  40  CFR 
00.30(gHl).  The  rationale  for  chan^i^ 
the  volatility  and  diesel  sulfur  defmise 
provisions  for  truck  carries  is  the  same 
as  is  discussed  a^ve  for  reformulated 
gasoline. 

C.  Gasoline  Treated  as  Blendstock 
(Proposed  §  80.83;  Minor  Changes  to 
§80.74  and  §80.104) 

Under  40  CFR  80.65(c)  and  80.101(d) 
an  importer  must  include  all  importc»d 
product  that  meets  the  definition  of 
gasoline  in  the  importer’s  compliance 
calculations  for  either  reformulated  or 
conventional  gasoline.  If  this  impcHled 
gasoline  is  then  processed  by  blending 
with  additional  blendstock,  the 
subsequent  blending  constitutes  a 
refinery  operation  for  which  all  refiner 
requirements  must  be  met,  including 
refinery  standards,  refiner  sampling  and 
testing,  independent  sampling  and 
testing  in  the  case  of  reformulated 
gasoline,  recordkeeping,  reporting,  and 
attest  engagements.  Further,  the 
reformulated  gasoline  or  anti-dumping 
standards  for  such  an  operation  must  be 
met  solely  on  the  basis  of  the 
blendstocks  used,  and  the  previously 
imported  (and  previously  accoimted  for) 
gasoline  may  not  be  included.  This  is 
true  regardless  of  whether  the 
subsequent  blending-refining  is 
conducted  by  the  original  importer  of 
the  gasoline,  or  by  another  party. 

One  consequence  of  this  requirement 
is  that  importers  are  not  able  to  conduct 
remedial  blending  of  imported  gasoline 
that  is  deficient  with  regard  to  a 


specification  (i.e.,  is  “off-spec”)  prior  to 
certification  as  reformulate  or 
conventional  gasoline.  For  example, 
consider  an  importer  who  receives  a 
cargo  of  gasoline  that  the  importer 
intends  to  import  as  reformidated 
gasoline,  but  that  on  arrival  in  the 
United  States  has  a  benzene  content  of 
1.35  vol%,  which  is  in  excess  of  the 
maximum  benzene  standard  of  1.30 
vol%.  Because  this  gasoline  fails  to  meet 
one  of  the  reformulated  gasoline 
standards  it  cannot  be  imported  as 
reformulated,  and  the  importers  only 
option  is  to  import  the  gasoline  as 
convention^.  Moreover,  the  importer 
cannot  import  the  gasoline  as 
reformulated  and  subsequently  add 
blendstock  to  reduce  die  benzene 
content,  and  the  gasoline  cannot  be 
imported  as  conventional  and  converted 
to  reformulated  subsequent  to  remedial 
Mending.  The  financial  consequences  to 
an  importer  of  downgrading  a  shipload 
of  gasoline  firom  reformulated  to 
conventional  could  be  significant. 

This  constraint  on  imported  gasMine 
does  not  apply  in  the  case  of  a  refinmy 
where  gasoline  is  produced  that  is  off- 
spec.  Consider  a  refiner  who  produces 
a  batch  of  reformulated  or  conventional 
gasoline  and  who  determines  that  the 
gasoline  is  off-spec  prior  to  the  gasoline 
leaving  the  refinery  or  being  fiu^bly 
mixed  at  the  refinery.  The  refiner  can 
delay  designating  the  gasoline  as  a  batch 
of  RFC,  reMend  the  batch  to  correct  the 
off-spec  condition,  and  designate  the 
reblended  gasoline  as  a  batch  for 
refinery  compliance  calculations. 

EPA  is  proposing  changes  that  would 
allow  importms  to  treat  imported 
conventional  or  refcnmulated  gasoline 
as  blendst(x:ks  (termed  “gasoline  treated 
as  blendstock,”  or  “GTAB”)  in  order  to 
conduct  remedial  blmiding  of  off-spec 
imported  gasoline.  An  importer’s  ability 
to  classify  imported  gasoline  as  GTAB 
would  be  subject  to  significant 
conditions  and  constraints,  however, 
that  are  included  in  the  proposed 
regulations.  For  example,  the  GTAB 
could  not  be  sold  or  transferred  by  the 
importer  to  another  company  prior  to 
the  completion  of  remedial  blending.  As 
a  result,  the  company  that  imports  the 
gasoline  and  classifies  it  as  GTAB  in  its 
importer  capacity  also  would  be 
required  to  conduct  remedial  blending 
and  report  the  blended  gasoline  in  its 
refiner  capacity.  This  proposed 
constraint  is  included  in  order  to  curtail 
any  commerce  in  gasoline  that  has  not 
been  certified.  EPA  is  concerned  that  in 
the  absence  of  this  constraint  gasoline 
could  be  lost  in  the  fungible  distribution 
system  without  ever  having  been 
certified. 


In  addition,  for  standards  that  are 
based  on  a  compmy’s  individual 
baseline  (such  as  the  standards  for 
sulfur,  T-90  and  olefins  for  simple 
model  reformulated  gasoline,  and  all 
conventional  gasoline  standards)  the 
company  woidd  be  required  each  year 
to  cMculate  an  adjusted  refinery 
compliance  baseline  for  the  refinery 
where  the  GTAB  is  used  to  produce 
gasoline.  This  adjusted  compliance 
baseline  would  be  calculated  separately 
each  calendar  year  averaging  period 
when  GTAB  is  used  to  produce 
gasoline,  and  would  consist  of  the 
volume-wmghted  ccunbination  of  die 
compmiy’s  importer  baseline  at  the 
GTAB  volume  for  the  year,  and  the 
refinery’s  individual  baseline  at 
refinery’s  gasoline  volume  exclusive  cff 
GTAB  for  the  year.  This  proposed 
condition  is  intraded  to  prevent  a 
company  with  an  individual  refinmy 
baseline  that  is  less  stringent  than  the 
company’s  iinporter  baseline  from  using 
the  GTAB  cation  as  a  device  te  a^ly 
the  less  stringent  refinery  baseline  to 
imported  gasoline. 

has  previously  allowed  use  of 
diis  GTAB  option  in  guidance  included 
in  Reformulated  Gas^ne  and  Airti- 
Dumping  Questions  and  Answers 
(Fel^ary  6, 1995).  EPA  experimice 
since  this  guidance  was  issued  has  been 
that  the  GTAB  c^ti(Na  has  been  effective 
in  providing  importers  appropriate 
flexibility  to  correct  oS-spec  imported 
gasMine,  and  that  the  conditions  and 
limitations  have  been  effective  in 
preventing  compliance  difficulties. 

D.  Treatment  of  Interface  and  Transmix 
(Proposed  §  80.84) 

When  refined  petroleum  products  are 
transported  by  pipeline  the  products 
normally  are  pmnped  sequentially,  but 
as  a  continuous  flow,  through  the 
pipeline.  Thus,  for  example,  the 
products  in  a  pipeline  may  consist  of 
the  following  in  sequence:  Premium 
conventional  gasoline,  regular 
conventional  gasoline,  premium 
reformulated  gasoline,  regular 
reformulated  gasoline,  diesel  fuel, 
number  2  heating  oil,  jet  fuel,  etc. 

Where  there  is  no  mechanical 
separation  of  the  product  types  in  the 
pipeline,  and  normally  there  is  none, 
some  mixing  of  adjacent  product  types 
occurs.  While  the  magnitude  of  this 
mixing  typically  is  small,  there 
nevertheless  is  some  amount  of  mixing. 

The  petroleum  product  in  a  pipeline 
between  two  surrounding  batches  of 
petroleum  product  that  consists  of  a 
mixture  of  the  two  surrounding  batches 
is  called  “interface.”  Where  interface 
product  consists  of  a  mixture  of  gasoline 
and  distillate  (e.g.,  diesel  fuel,  heating 
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oil,  or  jet  fuel),  the  interface  is  called 
“transmix.” 

It  is  EPA’s  understanding  that  historic 
pipeline  industry  practice  regarding 
interface  has  been  to  blend  the  interface 
mixture  into  the  two  adjoining  products 
that  created  the  interface.  Thus,  for 
example,  half  of  the  interface  between 
premium  and  regular  gasoline  is 
blended  into  the  premium  gasoline  and 
half  into  the  regular  gasoline — called  a 
“fifty  percent  cut”  or  a  “mid-point  cut.” 
EPA  further  understands  that  certain 
product  types  are  not  mixed  with  any 
other  product  type,  such  as  jet  fuel.  As 
a  result,  for  example,  where  there  is  an 
interface  between  jet  fuel  and  heating 
oil,  none  of  the  interface  is  blended  into 
the  jet  fuel,  and  all  of  the  interface  is 
blended  into  the  heating  oil — called  a 
“clean  cut.” 

Lastly,  EPA  understands  that  certain 
types  of  interface  mixtures  cannot  easily 
be  blended  into  either  of  the  adjoining 
products.  This  would  be  the  case  where 
interface  consists  of  a  mixture  of 
gasoline  and  distillate,  commonly  called 
“transmix.”  EPA’s  understanding  is  that 
the  current  pipeline  industry  practice, 
when  possible,  is  to  transmit  transmix 
via  pipeline  or  beuge  to  a  facility 
designed  to  separate  the  gasoline  and 
distillate  portions — a  “transmix 
processing”  facility.  Where  transmix 
cannot  be  transported  to  a  transmix 
processing  facility  the  transmix  is 
blended  into  gasoline  in  very  small 
amounts,  typically  0.25%  to  0.5%  of  the 
gasoline  by  volume. 

Under  40  CFR  80.78(a)  parties  are 
required  to  segregate  certain  categories 
of  gasoline.  For  example,  40  CFR 
80.78(a)(10)  states  that  “(n)o  person  may 
combine  any  reformulated  gasoline  with 
any  conventional  gasoline  and  sell  the 
resulting  mixtiure  as  reformulated 
gasoline.”  Thus,  in  order  to  sell  gasoline 
as  reformulated  the  gasoline  cannot 
have  been  mixed  with  any  conventional 
gasoline. 

Under  40  CFR  80.2  (h)  and  (i), 

80.65(a),  and  80.101  the  reformulated 
gasoline  and  antidumping  requirements 
apply  at  any  facility  where  gasoline  is 
produced.  Gasoline  most  commonly  is 
produced  at  refineries  where  crude  oil 
is  processed  into  blending  components, 
that  are  then  combined  to  create 
gasoline.  Gasoline  also  is  produced  at 
any  other  location  where  blendstocks 
are  combined  to  create  gasoline,  or 
where  blendstocks  are  added  to  gasoline 
to  create  additional  gasoline  volume. 
Moreover,  EPA  believes  that  gasoline  is 
produced  when  transmix  is  separated 
into  gasoline  and  distillate  portions. 

EPA  now  is  proposing  regulations  that 
would  clarify  the  manner  in  which 
interface  product,  including  transmix, 


would  be  treated  under  the  reformulated 
gasoline  program. 

The  proposed  regulations  contain 
requirements  for  transmix  processors 
(parties  who  separate  transmix  into 
diesel  and  gasoline),  and  transmix 
blenders  (parties  who  blend  transmix 
into  gasoline  without  first  separating  it 
into  diesel  and  gasoline).  Further,  the 
requirements  for  transmix  processors 
and  blenders  would  be  different 
depending  upon  whether  the  gasoline 
produced  or  blended  is  reformulated  or 
conventional  gasoline. 

Transmix  processors  who  classify  the 
gasoline  produced  as  conventional 
would  be  required  to  exclude  this 
transmix-based  product  hum  anti¬ 
dumping  compliance  calculations.  If  the 
transmix  processor  used  blendstocks 
other  than  the  transmix-based  product, 
however,  the  processor  would  be 
classified  as  a  refiner  and  would  have  to 
include  the  blendstocks  (but  not  the 
transmix-based  product)  in  anti¬ 
dumping  compliance  calculations  for 
the  refinery.  This  approach  is  being 
proposed  because  the  gasoline  portion 
of  the  transmix  would  have  been 
included  in  the  compliance  calculations 
of  the  refinery  that  produced  the 
gasoline,  and  for  the  transmix  processor 
also  to  include  the  gasoline  would  result 
in  double-counting.  Any  blendstock 
used  in  the  operation  normally  would 
not  previously  have  been  accounted  for, 
however,  and  therefore  would  have  to 
be  included  in  the  transmix  processor’s 
accounting. 

Transmix  processors  who  classify  the 
gasoline  produced  as  reformulated,  in 
contrast,  would  be  required  to  include 
the  transmix-based  product,  as  well  as 
any  other  blendstocks  used,  in  the 
reformulated  gasoline  compliance 
calculations  for  the  refinery.  This 
difference  in  treatment  for  reformulated 
gasoline  produced  using  transraix 
would  be  appropriate  because  it  is 
possible  the  gasoline  produced  would 
not  meet  all  reformulated  gasoline 
standards.  This  possibility  is  avoided  if 
the  transmix  processor  were  required  to 
meet  all  reformulated  gasoline 
standards. 

Parties  would  be  allowed  to  blend 
transmix  into  conventional  gasoline 
where  certain  conditions  are  met:  (1) 
The  transmix  must  result  firom  normal 
pipeline  operations;  and  (2)  either  there 
must  be  no  means  of  transporting  the 
transmix  to  a  transmix  processor  via 
pipeline  or  water,  or  there  was  a 
historical  practice  of  blending  transmix 
at  the  facility  before  1995.  In  addition, 
the  rate  of  transmix  blending  would  be 
limited  to  the  greater  of  0.25%  by 
volume,  or  the  demonstrated  blending 
rate  in  1994. 


Parties  would  be  allowed  to  blend 
transmix  into  reformulated  gasoline 
under  conditions  that  are  more 
restrictive  than  are  proposed  for 
conventional  gasoline.  The  transmix 
would  be  required  to  result  firom  normal 
pipeline  operations,  there  could  be  no 
means  of  transporting  the  transmix  to  a 
transmix  processor  via  pipeline  or 
water,  md  the  party  must  be  unable  to 
blend  the  transmix  into  conventional 
gasoline.  In  addition,  the  rate  of 
transmix  blending  would  be  limited  to 
a  maximum  of  0.25%  by  volume.  Lastly, 
the  party  would  be  required  to  carry  out 
a  program  of  sampling  and  testing  the 
reformulated  gasoline  subsequent  to 
transmix  blending  to  ensure  the 
downstream  standards  are  met,  at 
frequencies  that  are  included  in  the 
proposed  regulations. 

VI.  Anti-Dumping  Requirements 

A.  Individual  Baseline  Determination 
(§80.91) 

1.  Negligible  Quantities  (§§  80.91(d)(3) 
and  80.91  (d)(5)(iii)) 

The  negligible  quantities  provision  in 
§  80.91(d)(3)  was  written  to  promote 
simplification  of  baseline  determination 
and  to  excuse  testing  in  certain  limited 
circumstances.  Under  this  provision,  if 
a  refiner  can  show  that  a  fuel 
component  exists  only  in  negligible 
quantities  in  a  blendstock  stream, 
testing  that  stream  for  the  component  in 
question  is  not  required,  and  a  value  of 
zero  is  assigned  to  that  component.  The 
fuel  components  to  which  this  provision 
applies  are  aromatics,  olefins,  benzene, 
sulfur,  and  oxygen  content.  Negligible 
quantities  are  defined  as  levels  which 
fall  below  the  minimum  levels  given  in 
§  80.91(d)(3).  This  provision  is  not  a 
requirement,  but  rather  is  an  option 
designed  to  simplify  baseline 
development  for  those  refiners  who  can 
and  choose  to  take  advantage  of  it. 

Although  the  negligible  quantities 
provision  was  designed  to  simplify 
baseline  determinations,  some  refiners 
questioned  the  use  of  zero  values  for 
components  which  existed  in  negligible 
quantities.  Instead,  they  proposed  the 
use  of  the  minimum  values  given  in  the 
provision.  Doing  so  would  negate  the 
original  intention  of  the  provision  to 
simplify  baseline  determinations,  but  it 
would  also  recognize  that  the  minimum 
values  represent  values  below  which  the 
components  cannot  be  measured 
accurately.  Although  the  use  of  the 
minimum  values  would  result  in 
slightly  dirtier  (more  lenient)  baselines 
than  would  result  with  the  use  of  zero 
values,  EPA  is  proposing  to  revise 
§  80.91(d)(3)  to  allow  the  use  of  the 
minimum  values  in  lieu  of  zero  values 
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at  the  refiner’s  discretion.  In 
promulgating  the  negligible  quantities 
provision,  EPA  determined  that 
assuming  a  zero  value  relative  to  the 
negligible  threshold  values  would  not 
significantly  affect  emissions.  The  same 
determination  applies  with  regard  to 
allowing  the  option  to  use  the  minimum 
values  in  lieu  of  zero  values. 

The  negligible  quantities  provision 
applies  only  to  Method  3  data  collection 
for  two  reasons.  First,  the  provision 
applies  only  to  blendstocks,  not  finished 
gasoline.  Since  only  Method  2  and  3 
data  are  blendstock  data,  the  provision 
cannot  apply  to  Method  1  data.  Second, 
the  primary  action  of  the  negligible 
quantities  provision  is  to  excuse  testing 
in  certain  cases.  The  only  time  a  refiner 
must  choose  whether  or  not  to  do 
additional  testing  is  when  considering 
the  sufficiency  of  its  Method  3  data. 

The  negligible  quantities  provision 
reduces  the  burden  placed  on  refiners 
collecting  Method  3  data  to  satisfy  the 
minimum  data  requirements.  If  a  refiner 
can  “show”  that  a  fuel  component  exists 
only  in  negligible  quantities,  testing  for 
the  blendstock  stream  in  question  is  not 
required.  Instead,  a  refiner  can  assume 
that  the  level  of  a  component  is  zero  or, 
under  today’s  proposal,  the  minimum 
value  given  in  §  80.91(d)(3).  Clearly,  the 
showing  indicates  engineering  judgment 
or  past  experience.  A  showing  cannot 
refer  to  actual  test  data  for  the 
blendstock  stream  in  question,  because 
the  very  purpose  of  the  negligible 
quantities  provision  is  to  excuse  testing. 
'Thus  if  a  refiner  has  data  on  the  stream 
in  question,  that  data  must  be  used  in 
the  determination  of  the  baseline  per 
§80.91(d)(l)(i)(B). 

A  refiner  could  too  easily  generate  a 
fictitiously  more  lenient  baseline  if  EPA 
allowed  test  data  to  be  used  as  a 
showing  of  negligible  quantities.  Such  a 
refiner  could  test  a  given  blendstock 
stream  for  components  that  eire  found  to 
be  essentially  absent,  and  then  lay  claim 
to  the  minimum  values  given  in  the 
negligible  quantities  provision.  The  EPA 
has  chosen  to  interpret  the  negligible 
quantities  provision  in  a  manner  that  is 
consistent  with  the  original  intent, , 
provides  additional  flexibility,  and  yet 
maintains  the  primary  goal  of 
developing  baselines  which  accurately 
represent  a  refiner’s  actual  1990 
production.  As  a  result,  EPA  is 
proposing  to  revise  §  80.91(d)(3)  to 
clarify  that  a  showing  under  this  section 
refers  to  engineering  judgment  or  past 
experience  and  not  actual  test  data. 

One  caveat  on  the  use  of  actual  data 
in  the  baseline  determination  should  be 
clarified.  If  a  refiner  measures  a 
blendstock  stream  and  discovers  that 
the  measured  component  level  of  that 


stream  is  below  the  applicable  range  for 
the  test  method  used,  the  low  end  of  the 
applicable  range  may  be  substituted  for 
the  actual  measured  value  in  the 
baseline  determination.  For  example,  if 
a  sulfur  test  method  has  an  applicable 
range  of  .20-200  ppm  and  a  blendstock 
stream  is  discovered  to  have  a  sulfur 
content  of  11  ppm  with  that  test 
method,  the  stream  can  be  assumed  to 
contain  20  ppm  for  the  purposes  of 
determining  the  baseline.  Paragraph 
(d)(5)(iii)  has  been  added  to  §  80.91  to 
codify  this  allowance. 

2.  Closely  Integrated  Facilities 
(§  80.91(e)(1)) 

Section  80.91(e)(l)(i)  of  the 
reformnlated  gasoline  regulation 
provides  for  determination  of  a  single 
set  of  baseline  fuel  parameters,  upon 
petition  and  approval,  for  two  or  more 
(facilities  that  are  geographically 
proximate  to  each  other,  yet  not  within 
a  single  refinery  gate,  and  whose  1990 
operations  were  significantly 
interconnected  in  1990.  While  the 
existing  provision  permits  EPA  to  set  a 
single  baseline  thdt  would  then  apply 
for  each  of  several  refineries,  it  does  not 
permit  these  “closely  integrated 
facilities”  to  be  grouped  together  for  all 
compliance  purposes  (including 
registration,  recordkeeping  and 
reporting).  Rather,  the  provision  allows 
a  single  baseline  to  be  set  for  each 
facility  it  represents,  and  §  80.41(h)  and 
80.101(h)  require  that  each  refinery 
comply  with  this  baseline  separately, 
except  where  authorized  to  group 
refineries  for  compliance  purposes. 
Similarly,  §80.91(e)(l)(ii)  permits  EPA 
to  set  a  single  baseline  for  a  blending 
facility  which  received  75  percent  of  its 
1990  blendstock  from  a  single  refinery, 
or  from  one  or  more  refineries  owned  by 
the  same  refiner  and  that  are  part  of  an 
aggregate  baseline. 

EPA  is  proposing  to  amend  the  RFG 
and  anti-dumping  regulations  by  adding 
§  80.91(e)(l)(iii),  which  would  require 
facilities  that  have  been  determined  to 
be  “closely  integrated”  and  granted  a 
single  baseline  by  EPA  to  demonstrate 
compliance  with  all  RFC  and  anti¬ 
dumping  requirements  as  if  they  were 
one  facility.  Furthermore,  the  “closely 
integrated”  facilities  would  have  a 
single  registration  and  would  file  a 
single  set  of  compliance  reports.  EPA 
believes  that  this  change  will  reduce 
costs  (including  paperwork  costs)  to 
industry  without  any  significant 
negative  environmental  impact. 


Combined  reports  may  be  submitted  for 
compliance  with  RFG  baseline-related  parameters 
(sulhir,  olefin,  and  T90)  and  anti-dumping.  Other 
reports  must  be  filed  by  each  facility. 


3.  Extending  the  Valid  Range  for  Sulfur 
in  Conventional  Gasoline 
(§80.9l(f)(2)(ii)) 

Under  the  anti-dumping  provisions  of 
the  final  rule,  refiners  use  their 
individual  1990  baselines  to  determine 
compliance  with  the  regulations  under 
both  the  simple  and  complex  models. 

To  comply  with  the  anti-dumping 
regulations,  a  refiner  using  the  complex 
model  is  subject  to  valid  range  limits  for 
oxygen  content,  sulfur  content,  RVP, 
E200,  E300,  aromatics  content,  olefins 
content,  and  benzene  content.  All  of 
these  fuel  parameters  are  represented  in 
the  complex  model  equations  applicable 
to  conventional  gasoline. 

Section  80.91  (f)(2)(ii)  allows  a  refiner 
to  extend  the  conventional  gasoline 
valid  range  for  the  complex  model  if  the 
benzene,  aromatics,  or  olefins  values  for 
its  individual  1990  baseline  fuel  falls 
outside  of  the  valid  range  specified  in 
§  80.45(f)(l)(ii).  This  provision  was  - 
clarified  in  a  Direct  Final  Rulemaking 
published  on  July  20, 1994  (59  FR 
36944).  At  the  time  of  this  Direct  Final 
Rulemaking,  the  Agency  had  no  reason 
to  believe  that  provisions  for  the 
extension  of  the  valid  range  for  fuel 
parameters  other  than  benzene, 
aromatics,  and  olefins  on  either  the  low 
or  high  ends  were  necessary.  Peripheral 
limitations  such  as  ASTM  specifications 
and  the  volatility  rule  were  expected  to 
eliminate  the  need  for  valid  range 
extensions  in  other  cases.  Since 
publication  of  the  Direct  Final  Rule,  the 
Agency  has  determined  that,  despite 
snch  peripheral  limitations,  some 
individual  refiner  baselines  contained 
sulfur  levels  beyond  the  1000  ppm  valid 
range  limit.  According  to  the  current 
regulatory  requirements,  such  baseline 
fuels  cannot  be  evaluated  with  the 
complex  model.  The  Agency  has 
determined  that  the  provision  for 
extension  of  the  valid  range  limit, 
previously  applicable  only  to  benzene, 
aromatics,  and  olefins,  should  also  be 
applicable  to  sulfur. 

By  definition,  the  valid  range  limit 
defines  that  range  of  values  for  a  given 
fuel  parameter  within  which  the 
complex  model  is  considered  accurate. 
Extensions  of  the  valid  range  limits, 
therefore,  cannot  be  boundless.  If  the 
valid  range  limit  for  sulfur  is  extended, 
the  refiner  in  question  must  still  be 
limited  by  a  valid  range  to  eliminate  the 
possibility  that  the  complex  model  will 
be  used  for  sulfur  values  that  are  very 
high,  which  might  compromise  the 
primary  objective  of  the  anti-dumping 
pro^m. 

The  Agency  has  determined  that  the 
best  approach  to  limiting  the  extension 
of  the  valid  range  for  fuel  benzene. 
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aromatics,  olefins,  or  sulfur  content  is  to 
allow  target  fuels  to  have  values  at  least 
up  to  the  baseline  level.  Since  the 
baseline  fuel  is  an  “average”  fuel  of 
sorts,  the  Agency  has  also  determined 
that  refiners  should  be  given  some 
flexibility  beyond  the  baseline  value. 

For  sulfur  this  flexibility  will  be  fixed 
at  a  value  of  50  ppm.  Thus  the  extended 
valid  range  limit  for  sulfur  would  be 
equal  to  ^e  individual  refiner’s  baseline 
fuel  value  for  sulfur,  plus  50  ppm. 

The  Agency  continues  to  believe  that 
the  valid  range  limits  specified  in 
§  80.45(f)(l)(ii)  delineate  the  range  of 
fuel  parameter  values  beyond  which  the 
accuracy  of  the  complex  model  is 
questionable.  Thus  the  Agency  has 
determined  that  any  extension  of  the 
specified  valid  ranges  for  conventional 
gasoline  should  incorporate  flat-line 
extrapolation.  Under  flat-line 
extrapolation,  the  complex  model 
provides  no  emissions  benefit  or 
detriment  when  raising  the  value  of 
sulfur  above  1000  ppm.  This  flat-line 
extrapolation  will  apply  to  both  the 
baseline  fuel  and  any  target  fuels 
evaluated  with  the  complex  model 
under  the  anti-dumping  regulations. 

B.  Anti-Dumping  Standards  (§80.101) 

1.  Application  of  Compliance  Baselines 
Under  the  Complex  Model  (§  80.101(f) 

(1)  and  (2)) 

Clean  Air  Act  section  211(k)(8),  the 
“anti-dumping”  section,  requires  EPA  to 
promulgate  regulations  that  maintain 
the  quality  of  gasoline  produced  by  each 
refinery,  based  on  each  refinery’s  1990 
gasoline  quality,  or  “baseline.”  The 
intent  of  this  section  is  to  prevent 
refiners  from  shifting  “dirty” 
blendstocks  from  RFC  production  to 
conventional  gasoline  production.  This 
section  thereby  prevents  the  degradation 
in  overall  quality  of  the  nation’s 
conventional  gasoline  as  compared  to 
gasoline  quality  in  1990. 

The  anti-dumping  regulations,  at 
Subpart  E,implement  this  Clean  Air  Act 
section  through  conventional  gasoline 
standards  that  are  set  in  relation  to  each 
refinery’s  1990  baseline  gasoline 
quality .25  See,  §  80.101.  However,  in  the 
case  of  a  refinery  that  produces  a 
volume  of  gasoline  during  an  averaging 
period  that  exceeds  the  refinery’s  1990, 
or  baseline,  volume,  §  80.101  requires 
that  the  excess  volume  meet  anti¬ 
dumping  standards  that  are  set  in 
relation  to  a  baseline  that  reflects 


^The  discussion  in  this  preamble  section,  VI.B.l, 
applies  to  importers  and  the  gasoline  imported  by 
importers  in  the  same  way  that  it  applies  to  refiners 
and  the  gasoline  produced  at  refineries,  but  the  text 
refers  only  to  refiners  and  refineries  for  purposes  of 
drafting  economy. 


average  U.S.  gasoline  quality  in  1990, 
called  the  “statutory”  baseline.  Thus, 
under  §  80.101(f)  a  refiner  who  operates 
a  refinery  with  such  excess  gasoline 
volume  during  an  averaging  period  is 
required  to  calculate  a  “compliance 
baseline”  that  adjusts  the  1990  baseline 
to  reflect  the  excess  volume  over  1990 
levels. 

The  rationale  for  using  compliance 
baselines  is  the  same  for  both  simple 
and  complex  model  standards.  See 
discussion  at  57  FR  13488  (April  16, 
1992).  However,  under  §  80.101(b) 
compliance  baselines  apply  only  to 
simple  model  standards.  EPA  believes 
the  absence  of  a  requirement  to  use 
compliance  baselines  for  complex 
model  standards  was  an  error  of 
omission  when  §  80.101  was 
promulgated,  and  as  a  result  is  now 
proposing  to  require  use  of  compliance 
baselines  under  the  complex  model. 

EPA  is  not  proposing  to  require  use  of 
compliance  beelines  under  die  optional 
complex  model,  even  though  the 
rationale  for  their  use  would  apply.  The 
optional  complex  model  may  be  used 
only  through  1997,  and  today’s 
proposed  changes  will  not  b^ome  final 
until  well  into  1997.  As  a  result,  EPA 
believes  it  is  not  practical  to  apply 
compliance  bciselines  to  the  optional 
complex  model  at  this  time. 

Section  80.101(f)  provides  the 
methodology  for  calculating  a  refinery’s 
compliance  baseline.  Under  this 
provision,  the  calculation  is  based  on  a 
refinery’s  production  volume  of 
conventional  gasoline,  reformulated 
gasoline,  RBOB  and  California  gasoline. 
However,  oxygenates  that  are  blended 
downstream  of  a  refinery  and 
subsequendy  included  in  the  refinery’s 
compliance  calculadons  for 
conventional  gasoline  and  oxygenates 
added  to  RBOB  are  not  currently 
included  in  the  calculadon.  EPA  now 
believes  that  such  oxygenates  should  be 
included  in  a  refinery’s  total  annual 
producdon  as  it  compares  to  its  1990 
volume  for  the  purpose  of  determining 
the  refinery’s  compliance  baseline  .  EPA 
believes  this  change  is  appropriate  in 
order  to  keep  the  various  provisions  of 
§  80.101  consistent. 

EPA  also  is  proposing  to  change  the 
organizadon  of  §  80.101(f),  in  order  to 
m^e  the  requirements  of  this 
subsection  clearer.  This  reorganizadon 
would  not,  in  itself,  change  the 
substandve  requirements  of  the 
subsecdon. 

2.  Eliminadon  of  the  Baseline 
Adjustment  by  Refiners  Who  Also  Are 
Importers  (§  80.101(f)(3)) 

Under  the  and-dumping  program  all 
domesdc  refineries  have  individual 


baselines,  while  almost  all  imported 
gasoline  is  subject  to  the  statutory 
baseline.  However,  §  80.101(f)(3) 
requires  an  importer  who  also  operates 
one  or  more  refineries  to  use  a  baseline 
for  imported  gasoline  that  is  the  average 
of  the  individual  refinery  baselines. 

This  requirement  is  intended  to  address 
a  particular  “gaming”  concern:  that  a 
refiner  who  operates  a  refinery  with  a 
stringent  refinery  baseline  (a  baseline 
cleemer  than  the  statutory  baseline), 
would  produce  convendonal  gasoline 
that  would  be  exported  and  thereby 
would  be  excluded  from  the  refinery’s 
compliance  calculadons,  but  that  then 
would  be  imported  imder  the  less 
stringent  statutory  baseline. 

EPA  now  believes  the  requirement  at 
§  80.101(f)(3)  may  be  uimecessary. 

There  may  be  little  risk  of  the  form  of 
gaming  described  above,  in  part  due  to 
the  cost  of  transpordng  large  volumes  of 
gasoline  out  of  the  United  States  in 
order  to  be  exported,  and  then 
transpordng  the  same  gasoline  back  into 
the  United  States  in  order  to  be 
imported.  In  addidon,  the  current 
requirement  provides  a  compedtive 
advantage  to  refiner/importers  who 
operate  refineries  with  baselines  that  are 
dirder  than  the  statutory  baseline. 
Further,  EPA  now  believes  the  gaming 
concern  could  be  appropriately 
addressed  by  simply  prohibidng  pardes 
frnm  exporting  and  then  impordng 
gasoline  for  the  purpose  of  obtaining  a 
more  favorable  baseline  for  the  gasoline. 

As  a  result,  EPA  is  proposing  to 
eliminate  the  requirement  for  refiner/ 
importers  to  calculate  a  special  baseline 
for  imported  gasoline,  and  is  proposing 
to  substitute  requirement,  as  proposed 
§  80.101(j),  that  would  prohibit  the  form 
of  gaming  described  above. 

3.  Compli€mce  Calculadons  for 
Blendstocks  (§  80.101(g)(3)) 

Under  §  80.101(d)(4),  and  subject  to 
certain  condidons,  refiners  are  allowed 
to  include  in  a  refinery’s  and-dumping 
compliance  calculadons  oxygenate  that 
is  added  to  the  gasoline  produced  at  a 
refinery  where  that  oxygenate  is 
blended  at  a  facility  downstream  from 
the  refinery.  25  in  the  case  of  the  simple 
model  standards,  which  are  based  o^y 
on  volume-weighted  parameter 
averages,  the  mechanism  for  including 
an  oxygenate  batch  in  a  refinery’s 
compliance  calculadons  is 
straightforward — the  oxygenate  batch  is 
included  based  on  its  volmne  and 


These  conditions  are  aimed  at  ensuring  that 
the  oxygenate  is  blended  with  gasoline  produced  at 
the  specific  reflnery  in  whose  compliance 
calculations  the  oxygenate  is  included. 
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measured  levels  for  sulfur,  olefins, 
aromatics,  etc. 

However,  in  the  case  of  the  complex 
model’s  einissions  performance 
standards  the  mechanism  for  including 
oxygenates  in  compliance  calculations 
is  less  clear,  because  the  emissions 
performance  of  an  oxygenate  batch 
cannot  be  directly  calculated  using  the 
complex  model.  This  difficulty  results 
from  the  valid  range  limits  of  the 
complex  model — the  complex  model  is 
valid  only  for  fuels  with  parameter 
values  that  are  all  within  the  valid  range 
limits,  and  most  oxygenates  have  at 
least  some  parameter  values  that  are 
outside  these  limits.  For  example,  pure 
ethanol  has  an  RVP  of  2.5  psi,  which  is 
less  than  the  6.4  psi  minimum  valid 
range  limit  for  RW. 

Section  80.101(g)(3)  includes  a 
method  for  calculating  the  emissions 
performance  of  blendstocks,  including 
oxygenates,  based  on  the  difference  in 
emissions  performance  between  a 
baseline  gasoline,  and  the  emissions 
performance  of  a  hypothetical  blend  of 
baseline  gasoline  and  an  appropriate 
amount  of  the  applicable  blendstock. 
However,  the  §  80.101(g)(3)  method  is  of 
limited  use  in  that  it  only  applies  for 
refineries  that  only  produce  gasoline  by 
adding  blendstock  to  finished  gasoline 
at  a  single  facility.  It  has  been  brought 
to  EPA’s  attention  that  in  the  case  of  a 
refinery  that  also  includes  gasoline 
batches  in  its  compliance  calculations 
this  method  is  not  appropriate.  As  a 
result,  EPA  is  proposing  to  modify  the 
§  80.101(g)(3)  me^od  in  order  that 
blendstock  batches  may  be  included  in 
compliance  calculations  along  with 
gasoline  batches.  2* 

Under  the  proposal,  a  r^ner  would 
first  determine  the  volume  and 

Under  the  §  80.101(g)(3)  method  a  refiner 
calculates,  for  each  blendstock  batch,  the  amount 
the  emissions  performance  that  the  batch  differs 
from  the  refinery’s  baseline;  the  net  difference  for 
all  blendstock  batches  used  during  an  averaging 
period  must  be  zero.  In  effect,  the  blendstock 
batches  constitute  a  separate  averaging  “pioor’  for 
compliance  calculation  purposes,  that  is  not  merged 
with  the  compliance  calculations  for  a  refinery’s 
gasoline  batches.  As  a  result,  for  example,  the 
§  80.101(g)(3)  method  would  not  allow  a  refiner  to 
use  the  relatively  "clean”  emissions  performance  of 
ethanol  blended  with  a  refinery’s  gasoline  at  a 
downstream  terminal,  to  help  meet  standards  by 
gasoline  produced  at  the  refinery. 

“The  proposed  compliance  calculation  method 
involving  previously  certified  gasoline  (PCX}), 
discussed  in  Preamble  Section  1V.C.6.,  also  would 
be  available  to  a  conventional  gasoline  refiner. 
Under  the  PCX}  proposal  a  refinery’s  compliance 
would  be  based  only  on  the  volume  and  properties 
of  blendstocks  that  are  blended  by  excluding  the 
volume  and  properties  of  PCX}.  However,  the  PCG 
method  requires  the  refiner  to  sample  and  test  each 
batch  of  gasoline  received,  and  each  batch  of 
gasoline  produced,  which  may  not  be  feasible 
where  oxygenate  is  blended  at  a  downstream 
terminal. 


properties  of  each  batch  of  blendstock 
used.  This  determination  would  require 
the  refiner  to  sample  and  test  each  batch 
of  blendstock  received.  However,  in  the 
case  of  oxygenates  and  butane  the 
refiner  could  use  these  blendstocks’ 
normal  properties  instead  of  sampling 
emd  testing  each  batch  received, 
provided  that  the  refiner  completes 
proposed  procedures,  discussed  in 
Preamble  sections  rV.F.5  and  VLB. 8, 
that  would  confirm  the  purity  of  these 
blendstocks. 

The  refiner  then  would  determine  the 
blending  rate  of  the  blendstock.  Where 
a  blendstock  batch  is  blended  into 
multiple  batches  of  gasoline,  the  refiner 
could  use  the  cumulative  blending  rate. 
For  example,  consider  a  refiner  who 
blends  reformate  into  gasoline  at  a 
terminal.  29  if  this  refiner  receives  a 
batch  of  25,000  gallons  of  reformate,  and 
blends  this  blendstock  with  300,000 
gallons  of  gasoline,  the  blending  rate 
would  be  0.077  (25,000+325,000=0.077). 
This  would  be  true  whether  the  25,000 
gallons  of  reformate  were  blended  with 
a  single  300,000  gallon  gasoline  batch, 
or  with  six  50,000  gallon  gasoline 
batches  regardless  of  the  individual 
blending  rates  for  the  six  batches. 

However,  EPA  is  proposing  that  a 
blendstock  batch  that  is  used  to  produce 
some  gasoline  that  is  classified  as 
“summer”  and  other  gasoline  that  is 
classified  as  “winter”  would  have  to  be 
treated  eis  two  separate  batches,  based 
on  the  volumes  of  blendstock  used  to 
produce  gasoline  in  these  two 
“seasonal”  categories.  In  addition,  and 
subject  to  this  seasonal  constraint,  EPA 
is  proposing  that  a  refiner  who  blends 
oxygenate  or  butane  at  a  downstreeun 
terminal  would  be  allowed  to  treat  as  a 
single  batch  the  volume  of  blendstock 
received  during  a  period  of  up  to  one 
month. 

Next,  the  refiner  would  calculate  the 
properties  of  a  hypothetical  gasoline, 
that  would  reflect  the  properties  that 
would  result  if  gasoline  having  the 
refinery’s  “summer”  or  “winter” 
baseline  values,  as  appropriate,  were 
blended  with  the  blendstock  at  the 
blending  rate  previously  determined. 
These  properties  would  be  the  volume 
weighted  average  for  each  property. 
Although  certain  properties  such  as 
distillation  and  RVP  do  not  blend 
linearly,  EPA  is  proposing  this  approach 

“The  terminal  in  this  situation  would  be 
classified  as  a  “refinery"  because  gasoline  volume 
is  being  produced  through  the  blending  of  non¬ 
oxygenate  blendstocks,  and  the  refiner  would  be 
required  to  meet  the  anti-dumping  standards  based 
on  the  volume  and  properties  of  the  blendstock 
used  at  this  refinery.  The  gasoline  used  in  the 
blending  operation  could  not  be  included  in 
compliance  calculations  because  it  would  have 
been  previously  certified.  . 


as  a  reasonable  approximation  since 
there  is  no  other  method  to  more 
accurately  attribute  the  emissions  effect 
of  such  downstream  blending 
operations.  Consider  again  the  example 
of  the  refiner  blending  25,000  gallons  of 
reformate  into  300,000  of  gasoline  at  a 
terminal.  Assume  the  terminal-refinery 
is  subject  to  the  statutory  baseline,  that 
the  reformate  has  a  benzene  content  of 
2.10  vol%,  and  that  all  of  the  gasoline 
produced  using  the  reformate  is 
classified  as  “siunmer.”  Under 
§§80.91(b)(5)(i)  and  80.45(b)(2)  the 
“summer”  benzene  statutory  baseline  is 
1.53  vol%.  The  benzene  content  for  the 
hypothetical  gasoline  blend  (Bh)  would 
be  calculated  as  1.57  vol%  using  the 
following  equation: 

g  (1.53  X  300,000) -h  (2.10x25,000) 
300,000-1-25,000 

In  the  case  of  the  calculated  values  for 
sulfur  and  oxygen,  the  specific  gravities 
of  the  blendstock  and  gasoline  would  be 
included  in  the  calculation.  The 
measured  specific  gravity  of  the 
blendstock  would  be  used.  However, 

EPA  is  proposing  that  refiners  would  be 
required  to  use  a  specific  gravity  value 
of  0.749  for  “summer”  gasoline  and 
0.738  for  “winter”  gasoline,  because  a 
refiner  using  the  proposed  procedure 
normally  would  not  have  measured  the 
gasoline’s  specific  gravity. 

The  emissions  performance  of  the 
hypothetical  gasoline  then  would  be 
determined  using  the  complex  model. 
Under  the  complex  model,  these  are  the 
exhaust  toxics  and  NOx  emissions 
performance,  in  mg/mi.  Like  for  other 
compliance  calculations  involving  the 
complex  model,  the  “summer”  complex 
model  would  be  used  for  gasoline 
blends  that  are  intended  for  use  in  an 
area  subject  to  an  EPA  summertime  RVP 
standard  at  a  time  these  standards  are  in 
effect,  emd  that  has  an  RVP  vedue  that 
meets  this  stemdard.  The  emissions 
performemce  for  edl  other  gasoline 
blends  would  be  determined  using  the 
“winter”  complex  model. 

In  addition,  the  refiner  would 
determine  the  emissions  performance  of 
a  gasoline  having  the  refinery’s  baseline 
values,  using  the  same  complex  model 
version — “summer”  or  “winter” — that 
was  used  to  calculate  the  emissions 
performance  of  the  hypothetical 
gasoline. 

Finally,  EPA  is  proposing  an  equation 
that  would  be  used  to  calculate  the 
emissions  performance  of  the 
blendstock  portion  of  the  hypothetical 
gasoline  blend,  called  the  “equivalent 
emissions  performance.”  The  equivalent 
emissions  performance  values  for  the 
blendstock,  together  with  the  blendstock 
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volume,  would  be  included  in  the 
refinery’s  compliance  calculations  as  a 
separate  batch. 

Consider  again  the  example  of  the 
terminal-refiner  using  reformate,  and 
assume  the  hypothetical  gasoline  blend, 
when  evaluated  under  the  summer 
complex  model,  had  a  NOx  emissions 
performance  of  685.6  mg/mi.  Using  the 
summer  baseline  emissions  performance 
for  NOx  under  §  80.45(b)(3)  (660.0  mg/ 
mi)  and  the  blendstock  volume  firaction 
previously  calculated  (0.077),  the 
blendstock’s  NOx  equivalent  emissions 
performance  (EEP)  would  be  calculated 
to  be  353.13  mg/mi  using  the  following 
equation: 

660.0-(685.6*(l-0.077)) 

—  ■ 

0.077 

The  refiner  in  this  example  would 
include  in  the  refinery’s  annual  NOx 
emissions  performance  compliance 
calculations  a  batch  with  a  volume  of 
25,000  gallons  (the  blendstock  volume), 
and  a  NOx  emissions  performance  of 
353.13  mg/mi. 

EPA  is  proposing  that  these  changes 
to  the  blendstock  calculation  method 
would  be  effective  beginning  January  1, 
1998.  As  a  result,  any  refiner  who  has 
elected  to  use  the  early  complex  model 
and  who  combines  blendstock  with 
previously  certified  gasoline  during  the 
1997  averaging  period  would  use  the 
current  calculation  method  in 
§  80.101(g)(3).  EPA  believes  this 
proposed  timing  is  appropriate  because 
it  avoids  the  confusion  and  difficulties 
of  reporting  that  would  result  if  refiners 
used  two  different  calculation  methods 
during  the  same  averaging  period. 

EPA  also  is  proposing  to  change  the 
organization  of  §  80.101(g),  in  order  to 
make  the  requirements  of  this 
subsection  clearer.  This  reorganization 
would  not,  in  itself,  change  ^e 
substantive  requirements  of  the 
subsection. 

4.  Classifying  Gasoline  as  Summer  or 
Winter  Gasoline 

(Delete  §§  80.101(g)  (5)  and  (6); 

Proposed  §80.101(g)(3)(ii)) 

Refiners  and  importers  who  are 
subject  to  complex  model  standards  are 
required  to  determine  the  emissions 
performance  of  each  batch  of  gasoline 
using  the  “slimmer”  or  “winter”  version 
of  the  complex  model,  as  appropriate. 
Sections  80.101(g)  (5)  and  (6)  currently 
provide  instructions  for  classifying 
gasoline  as  either  summer  or  winter, 
based  on  the  RVP  of  the  gasoline. 
Gasoline  with  an  RVP  value  that  is  less 
than  the  value  required  under  the 
volatility  regulations  at  §  80.27  must  be 
classified  as  summer  gasoline,  and  all 


other  gasoline  must  be  classified  as 
winter  gasoline.  No  other  criteria  is 
included  in  the  regulations. 

Separate  summer  and  winter  complex 
models  are  included  in  the  regulations 
in  order  to  address  the  seasonal  factors 
that  influence  emission  levels.^  As  a 
result,  the  summer  complex  model  is 
appropriate  for  determining  the 
emissions  only  for  gasoline  used  during 
the  summer,  which  generally 
corresponds  to  the  high  ozone  season, 
and  the  winter  complex  model  is 
appropriate  for  determining  the 
emissions  only  for  gasoline  used  outside 
the  summer.  In  consequence,  EPA 
believes  the  criteria  for  classifying 
gasoline  as  summer  versus  winter 
should  include  the  season  when  the 
gasoline  is  used,  and  not  only  the  RVP 
of  the  gasoline. 

Another  issue  regarding  the 
appropriate  seasonal  complex  model 
involves  gasoline  used  outside  the 
continental  United  States  in  areas  such 
as  Alaska,  Hawaii,  Puerto  Rico  and  the 
Virgin  Islands.  Gasoline  is  classified  as 
summer  gasoline  for  baseline  purposes, 
under  §  80.91(d)(l)(i)(A)(l),  only  when 
the  gasoline  is  “produced  and  intended 
for  sale  to  satisfy  federal  summer 
volatility  standards.”  The  federal 
summer  volatility  standards,  in  §  80.27, 
apply  only  to  gasoline  used  in  the 
continental  United  States.  As  a  result, 
the  emissions  of  all  gasoline  used 
outside  the  continental  United  States 
were  calculated  using  the  winter 
complex  model  for  baseline  purposes. 

The  anti-dumping  standards  are  based 
on  a  comparison  of  the  emissions  of  a 
refinery’s  gasoline  during  an  averaging 
period  with  the  refinery’s  baseline 
emissions.  This  comparison  is  valid 
only  if  the  same  criteria  are  used  in  the 
baseline  and  in  the  averaging  period  for 
classifying  gasoline  as  summer  or 
winter. 

As  a  result,  under  proposed 
§  80.101(g)(3)(ii),  gasoline  would  be 
classified  as  summer  gasoline  only 
where  the  gasoline  both  meets  a  federal 
RVP  standard  under  §  80.27,  and  is 
intended  for  use  in  an  area  subject  to  the 
RVP  standards  during  the  period  these 
standards  are  in  effect.  Thus,  all 
gasoline  produced  for  use  in  the 
continental  United  States  between  May 
1  and  September  15  each  year  would  be 
classified  as  summer  gasoline.  In 
addition,  any  low  RVP  gasoline 
produced  before  May  that  is  intended  to 
“blend-down”  the  RVP  of  gasoline 


“The  principal  difference  between  the  summer 
and  the  winter  complex  models  is  that  the  summer 
model  includes  evaporative  emissions,  while  the 
winter  complex  model  does  not.  Evaporative 
emissions  largely  are  a  function  of  ambient 
temperatures. 


Storage  tanks  in  advance  of  the  RVP 
season  also  would  be  classified  as 
summer  gasoline.  Lastly,  all  gasoline 
produced  for  use  outside  the  continental 
United  States,  where  the  federal  RVP 
standards  do  not  apply,  would  be 
classified  as  winter  gasoline  year-round. 

5.  Adjustment  and  Aggregation  of 
Refineries  That  Exchange  Ownership 
and  That  Are  Not  Wholly  Owned 
(§  80.101(h)) 

Section  80.101(h)  provides  that 
refiners  who  operate  more  than  one 
refinery  may  aggregate  their  refineries 
for  purposes  of  achieving  compliance 
with  the  anti-dumping  standards. 
However,  the  regulations  include  no 
instructions  regarding  whether  a  refiner 
may  aggregate  a  refinery  that  is  operated 
by  more  than  one  refiner.  EPA  is 
concerned  that  enforcement  difficulties 
could  result  if  refiners  were  allowed 
aggregation  of  refineries  with  joint 
owners.  Consider  for  example, 
hypothetical  refinery  1,  that  is  jointly 
owned  by  refiners  A  and  B  and 
hypothetical  refinery  2  that  is  jointly 
owned  by  refiners  A  and  C.  In  this 
example,  refineries  1  and  2  are 
aggregated  and  these  aggregated 
refineries  fiiil  to  meet  the  anti-dumping 
standards.  In  this  situation  both  refiners 
B  and  C  could  argue  that  the  violation 
occurred  as  a  result  of  actions  that 
occurred  at  a  refinery  with  which  they 
were  not  involved  and  consequently 
should  not  be  liable.  In  consequence,  it 
would  be  difficult  to  establish  the  liable 
party  in  such  a  situation. 

As  a  result,  EPA  believes  that' 
aggregation  should  be  available  only  for 
refineries  with  a  single  person  who 
meets  the  definition  of  “refiner”  for  the 
refinery,  or  where  the  persons  who  meet 
the  definition  of  refiner  for  multiple 
refineries  are  identical,  and  is  proposing 
to  require  this  aggregation  condition. 

Section  80.91(i)(4)  provides 
instructions  regarding  the  adjustment  of 
aggregate  baselines  where  a  refinery  that 
is  part  of  an  aggregation  is  shut  down  or 
is  transferred  to  another  owner.  This 
section  provides  that  where  an 
aggregated  refinery  is  shut  down  or 
transferred  the  baseline  is  recalculated 
to  reflect  the  loss  of  the  shut  down  or 
transferred  refinery,  and  where  a 
refinery  is  acquired  the  acquiring  refiner 
must  make  an  aggregation  election 
regarding  the  acquired  refinery. 
However,  there  are  no  parallel 
instructions  in  §  80.101(h)  regarding 
compliance  for  an  aggregated  refinery 
that  is  shut  down  or  transferred. 

EPA  believes  the  baseline 
requirements  and  the  compliance 
requirements  regarding  aggregated 
refineries  should  be  consistent. 
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Therefore,  EPA  is  proposing  to  adopt  for 
compliance  purposes  the  instructions  in 
§  80.91(f)(4).  In  addition,  EPA  is 
proposing  to  require  that  when  a 
refinery  is  transferred  during  the  course 
of  an  averaging  period  that  each  refiner 
would  be  responsible  for  meeting 
applicable  standards  during  the  period 
it  was  the  refiner  for  the  refinery.  EPA 
also  is  proposing  that  the  aggregation 
election  for  an  acquired  refinery  would 
have  to  be  made  effective  at  the 
beginning  of  the  subsequent  averaging 
period.  This  timing  proposal  would 
minimize  the  number  of  refineries  that 
could  be  part  of  different  aggregations 
diuing  a  single  averaging  period,  and 
the  confusion  and  enforcement 
difficulties  that  result  from  such  a 
situation. 

6.  Elimination  of  Composite  Sampling 
and  the  Inclusion  of  Sample  Retention 
Requirements  (Current  §80.101(i)(2); 
Proposed  §80.10l(i)(l)(iii)) 

Section  80. 101  (i),  in  general,  requires 
that  refiners  and  importers  sample  and 
test  every  batch  of  conventional 
gasoline,  and  under  certain 
circumstances  blendstocks  used  to 
produce  conventional  gasoline,  for  the 
purpose  of  demonstrating  compliance 
with  the  requirements  of  this  subpart. 
For  the  purpose  of  meeting  this 
requirement,  refiners  and  importers 
currently  may  combine  samples  from 
more  than  one  batch  of  gasoline  for 
testing  pvu’poses  in  accordance  with  the 
specified  protocols  under  §  80.101(i)(2). 
It  was  EPA’s  initial  belief  that  since  this 
procedure  was  permitted  for  the 
development  of  baseline  data,  it  would 
be  appropriate  for  demonstrating 
compliance. 

EPA  now  is  concerned  that  composite 
sampling  may  not  provide  the  accurate 
results  necessary  for  measuring 
compliance  by  refiners  and  importers 
under  the  anti-dumping  program,  and 
may  also  pose  significant  risk  with 
regard  to  the  enforcement  and  assurance 
of  compliance.  EPA’s  primary  concern 
is  that  the  accuracy  of  composite 
sampling  relies  on  accurate  volumetric 
proportioning  emd  blending  of 
individual  batch  samples.  Since  these 
normally  will  be  relatively  small 
volumes  of  gasoline,  there  is  a 
substantial  potential  for  inacciu’ate 
proportioning  and  blending.  For 
example,  one  refiner  commented  to  the 
Agency  that  the  current  compositing 
option  has  the  potential  for  causing 
inconsistent  lab  results.  EPA  now 
believes  this  is  a  difficult  proce.ss  to 
complete  accurately.  Equally  significant 
is  EPA’s  concern  that  the  volume 
fractions  can  readily  be  altered,  either 
intentionally  or  inadvertently,  with 


little  or  no  backup  means  for  EPA  to 
detect  or  verify  such  alterations.  Such 
alterations  would  render  the  reported 
analyses  invalid  thus  providing  little  or 
no  assurance  of  compliance  with  this 
subpart  by  regulated  parties. 

Further,  compositing  of  samples  has 
the  potential  to  expand  the  effect  of  any 
errors  in  formulating  or  testing  a 
composite  sample.  Compliance  with  the 
conventional  gasoline  standards  is 
calculated  using  sample  test  results 
weighted  for  the  volume  of  gasoline 
represented  by  the  sample.  As  a  result, 
any  incorrect  test  result  for  a  composite 
sample  would  apply  to  the  entire 
volume  of  gasoline  represented  by  the 
composite  sample,  which  could  be  all 
gasoline  produced  during  a  month,  and 
not  just  to  the  volume  of  a  single 
gasoline  batch. 

For  the  above  reasons,  EPA  believes 
that  composite  sampling  and  analysis  as 
provided  under  §  80.101(i)(2)  is 
inappropriate.  Therefore,  EPA  is 
proposing  to  eliminate  the  sample 
compositing  option  imder  §  80.101(i)(2). 
EPA’s  objective  in  this  proposal  is  to 
provide  certainty  of  the  accuracy  of  * 
reports  of  conventional  gasoline  quality 
that  generally  are  comparable  to  the 
certainty  that  results  from  per  batch 
testing.  EPA  seeks  comments  on  the  cost 
of  this  proposal  and  other  options  that 
would  achieve  this  objective  at  a 
reduced  burden  to  regulated  parties. 

One  alternative  option  would  be  to 
require  every-batch  testing  for  certain 
parameters,  and  to  allow  parties  to  use 
composite  samples  for  other  parameters. 
In  order  to  evaluate  this  alternative 
option,  EPA  seeks  comments  on  which 
parameters  parties  normally  test  on  an 
every  batch  basis,  whether  for 
operational  or  commercial  purposes.  In 
addition,  EPA  requests  comment  on  any 
cost  savings  that  would  result  from  this 
option  as  compared  to  testing  all 
parameters  for  every  batch. 

Another  alternative  option  would 
allow  compositing,  but  with  a  cap  on 
the  volume  of  gasoline  that  could  be 
included  in  any  composite  sample.  The 
objective  of  this  alternative  option 
would  be  to  mitigate  the  cost  of 
sampling  and  testing  for  refiners, 
typically  small  refiners,  who  produce  a 
large  number  of  very  small  batches.  As 
a  result,  the  volume  cap  could  be  set  at 
the  typical  batch  size  for  a  typical 
refinery.  EPA  requests  comment  on  the 
magnitude  of  the  volume  cap  that  would 
be  appropriate  under  this  alternative 
option,  and  on  the  cost  savings  that 
would  result  from  this  option  as 
compared  to  every-batch  testing. 

In  addition,  EPA  is  concerned  that 
since  there  is  no  independent 
verification  of  the  accuracy  of  test 


results  of  individual  batches  of  gasoline, 
EPA  has  a  very  limited  ability  to 
monitor  compliance  with  the 
conventional  gasoline  requirements. 
Although  the  independent  sampling  and 
testing  requirement  of  the  reformulated 
gasoline  program  is  critical  to  ensuring 
compliance  w'ith  the  stringent  RFG 
standards,  the  same  requirement  may  be 
excessive  for  the  anti-dumping  program. 
However,  EPA  believes  some  limited 
ability  to  verify  the  accuracy  of  sample 
analysis  results  is  appropriate  as  a 
means  of  encouraging  quality  control 
and  monitoring  compliance  as  a 
deterrent  to  cheating. 

Therefore,  EPA  is  proposing  a  new 
requirement  under  §  80.10l(i)(l)(iii)  that 
refiners  and  importers  retain  samples 
from  each  batch  of  conventional 
gasoline  produced  or  imported  for  a 
period  of  30  days  and  provide  such 
samples  to  EPA  upon  request.  EPA 
would  plan  to  periodically  request 
samples  from  individual  refiners,  either 
on  a  random  basis  or  when  it  has  reason 
to  be  suspect,  in  order  to  perform  its 
own  gasoline  quality  analyses.  This 
requirement  would  apply  to 
conventional  gasoline,  gasoline 
blendstocks  that  become  conventional 
gasoline  solely  upon  the  addition  of 
oxygenate  and  blendstocks  required  for 
compliance  calculations  purposes  under 
§  80.102(e)(2).  The  sample  retention 
requirement  would  not  apply  to 
oxygenates  blended  downstream  of  the 
refinery  or  import  facility.  The  Agency 
believes  that  refiners  and  importers 
often  retain  samples  for  some  period  for 
their  own  internal  quality  control 
purposes  and,  as  a  result,  this 
requirement  will  not  create  a 
significantly  increased  burden  for  the 
industry.  EPA  seeks  comments  on  the 
cost  or  other  impacts  of  this  proposal.  In 
addition,  EPA  seeks  comment  on  the 
cost  savings  that  would  result  if  the 
required  retention  period  were  reduced 
to  15  days. 

EPA  recognizes  that  some  refiners 
blend  conventional  gasoline  “in-line” 
and  ship  directly  to  the  pipeline 
without  transferring  completed  batches 
to  a  storage  tank.  In  this  case,  sampling 
in-line  using  a  “compositing” 
methodology  as  the  batch  is  being 
produced  is  the  only  practical  means  to 
obtain  a  representative  sample  from 
such  batches.  Today’s  proposal  to 
eliminate  composite  sampling  of 
multiple  batches  would  allow  continued 
use  of  in-line  blend  compositing  within 
a  batch.  Further,  EPA  does  not  intend  to 
establish  any  formal  means  of 
petitioning  for  conventional  gasoline  in¬ 
line  blending  as  currently  exists  for 
reformulated  gasoline  blending. 
Therefore,  EPA  believes  that  refiners 
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that  blend  in-line,  without  transferring 
the  final  blend  to  a  storage  tank,  should 
continue  to  composite  in-line  provided 
they  do  so  in  accordance  with  the 
industry  established  automatic  sampling 
procedures  established  by  ASTM  D 
4177-95,  “Standard  Practice  for 
Automatic  Sampling  of  Petroleum  and 
Petroleum  Products”.  The  manual 
compositing  of  samples  from  an  in-line 
blender  creates  the  same  quality  and 
compliance  concerns  discussed  earlier. 
Further,  EPA  believes  the  automatic 
sampling  requirements  proposed  under 
§  80.8(b),  and  as  referenced  in  proposed 
§  80.47  and  revised  §  80.101,  already 
establish  the  procedures  required  for 
refiners  in  order  to  continue  in-line 
blending  of  conventional  gasoline. 

One  of  the  issues  surrounding  the 
elimination  of  compositing  as  a  method 
for  compliance  verification  by 
conventional  gasoline  producers  is  the 
cost  of  the  additional  testing.  EPA 
recognizes  that  the  cost  of  meeting  the 
additional  testing  requirements  by  using 
an  outside  laboratory  may  pose  a 
significant  expense  for  some  refineries 
and,  therefore,  it  would  be  preferable  if 
refiners  could  meet  their  testing 
requirements  internally.  Based  on  the 
results  of  recent  refinery  compli2mce 
monitoring  since  the  beginning  of  the 
RFG/ Anti-dumping  program,  EPA 
believes  that  most  refiners  have 
equipment  required  to  perform  the 
regulatory  tests  at  their  refinery  except 
for  sulfur  under  the  current  regulatory 
test  method  ASTM  D  2622.  In  an  effort 
to  minimize  the  potential  cost  of  the 
additional  testing  required  through  the 
proposed  elimination  of  sample 
compositing,  EPA  examined  cost 
effective  alternative  test  methods  to 
ASTM  D  2622  available  for  determining 
sulfur  content  in  conventional  gasoline. 
EPA  has  observed  data  that  suggests  that 
ASTM  D  5453-93  (“Standard  Test 
Method  for  Determination  of  Total 
Sulfur  in  Light  Hydrocarbons,  Motor 
Fuels  and  Oils  by  Ultraviolet 
Fluorescence”),  when  properly 
calibrated  and  correlated  to  ASTM  D 
2622,  can  be  used  on  gasoline  samples 
containing  sulfur  in  the  range  typical  of 
commercial  gasoline.  EPA  is,  therefore, 
proposing  that  ASTM  D  5453-93  be 
allowed  as  an  alternative  test  method  for 
determining  sulfur  content  in 
conventional  gasoline  only  until 
September  1, 1998.  This  date  is  being 
proposed  based  on  EPA’s  anticipated 
completion  of  a  performance  based  test 
method  rulemaking  as  discussed  at  61 
FR  58305,  November  13, 1996.  EPA 
requests  comment  on  the  cost  of  this 
equipment  and  whether  this  method 


provides  sulfur  test  results  compmable 
to  the  current  regulatory  method. 

7.  Imports  of  Gasoline  From  Canada  by 
Truck  (§  80.101(i)(3)) 

Under  40  CFR  80.65  (b)  and  (c),  and 
80.101(d)  and  (i),  the  requirements  that 
apply  to  imported  gasoline  apply  to 
each  batch  of  imported  gasoline 
regardless  of  the  mode  of  transportation. 
The  requirements  for  each  batch  include 
sampling  and  testing,  independent 
sampling  and  testing  for  reformulated 
gasoline,  record  keeping,  reporting  and 
attest  engagements.  Thus,  an  importer 
who  imports  gasoline  into  the  United 
States  by  truck  is  required  to  meet  these 
requirements,  including  sampling  and 
testing,  for  each  gasoline  batch,  and  in 
such  a  situation  a  batch  would  consist 
of  the  gasoline  contained  in  the  truck  if 
homogeneous  or  in  each  truck 
compartment  if  the  truck’s  gasoline  is 
not  homogeneous. 

EPA  understands  that  the  every-batch 
requirements  may  be  difficult  to  meet 
when  gasoline  is  imported  by  truck, 
because  of  the  relatively  sm^l  batch 
volumes.  As  a  result,  EPA  is  proposing 
a  limited  alternative  method  by  which 
certain  importers  could  meet  the 
requirements  for  conventional  gasoline 
that  is  imported  into  the  United  States 
via  truck.  This  proposed  approach 
would  be  limited  to  imported 
conventional  gasoline,  and  would  not 
apply  in  the  case  of  imported 
reformulated  gasoline,  because  of  the 
additional  level  of  environmental 
concern  associated  with  reformulated 
gasoline. 

This  proposed  approach  would  be 
based  on  the  importer  meeting  the 
conventional  gasoline  standards  on  a 
per-gallon  basis,  which  is  different  than 
the  normal  approach  of  meeting 
conventional  gasoline  standards  on 
average.  Per-gallon  compliance  is  being 
proposed  because  under  this  proposal 
the  importer  would  not  be  requii^  to 
sample  and  test  each  truck  load — each 
batch — of  imported  gasoline,  which  is 
necessary  in  order  to  demonstrate 
compliance  with  a  standard  on  average. 
Rather,  the  importer  would  be  allowed 
to  rely  on  sampling  and  testing 
conducted  by  the  operator  of  &e  truck 
loading  terminal  in  Canada  or  Mexico  to 
verify  that  the  gasoline  meets  all 
conventional  gasoline  standards  that 
apply  to  the  importer. 

For  example,  if  an  importer’s  gasoline 
is  subject  to  the  statutory  baseline  set 
out  at  §  80.91(c)(5),  under  the  simple 
model  the  standards  for  imported 
conventional  gasoline,  specified  at 
§  80.101(b)(1),  are  the  following: 
sulfur — 422.5  ppm;  TOO — 415  “F; 
olefins — 13.5  vol%:  and  exhaust 


benzene  emissions — 6.45.  Under 
§  80.101(a)  these  conventional  gasoline 
standards  are  met  on  average  over  each 
calendar  year  averaging  period.  If  this 
importer  elected  to  import  gasoline  via 
truck  imder  the  proposed  approach, 
however,  the  importer  would  be 
required  to  demonstrate  that  each  gallon 
of  this  gasoline  met  each  of  these 
standees.  The  environmental 
consequences  of  this  proposal  would  be 
neutral,  because  by  meeting  the  average 
standard  on  an  every-gallon  basis  the 
standard  also  is  being  met  on  average. 

The  proposal  also  includes  the  means 
by  which  the  importer  would  be 
required  to  demonstrate  the  gasoline 
meets  the  applicable  standards  on  an 
every-gallon  basis.  The  gasoline  in  the 
storage  tank  from  which  the  importer’s 
truclu  are  loaded  would  have  to  be 
sampled  and  tested  subsequent  to  each 
receipt  of  gasoline,  and  these  tests 
would  have  to  show  the  gasoline  meets 
the  applicable  standards.  This  sampling 
and  testing  could  be  conducted  by  the 
terminal  operator.  For  each  truck  load  of 
imported  gasoline  the  importer  would 
have  to  obtain  from  the  terminal 
operator  documents  that  state  the 
properties  of  the  gasoline.  The  importer 
then  would  treat  each  truck  load  of 
imported  conventional  gasoline  as  a 
separate  batch  for  purposes  of  the  record 
keeping  and  reporting  requirements. 

The  terminal  operator  in  most  cases 
would  not  be  subject  to  United  States 
laws,  so  the  propos€d  contains 
safeguards  that  are  intended  to  ensure 
the  gasoline  in  fact  meets  the  applicable 
standards.  First,  the  importer  would  be 
required  to  conduct  an  independent 
program  of  quality  assurance  sampling 
and  testing  of  the  gasoline  dispensed  to 
the  importer.  This  sampling  and  testing 
would  have  to  be  at  a  rate  specified  in 
the  proposed  regulations,  and  the 
sampling  would  have  to  be 
unannoimced  to  the  terminal  operator. 
In  addition,  EPA  inspectors  would  have 
to  be  given  access  to  conduct 
inspections  at  the  truck  loading  terminal 
and  at  any  laboratory  where  samples 
collected  pursuant  to  this  proposed 
approach  are  analyzed.  These 
inspections  could  be  unannounced,  and 
would  include  sampling  and  testing, 
and  record  reviews. 

EPA  previously  has  allowed 
conventional  gasoline  to  be  imported  by 
truck  in  a  manner  that  essentially  is 
identical  to  the  option  now  being 
proposed,  in  guidance  included  in 
Reformulated  Gasoline  and  Anti- 
Dumping  Questions  and  Answers 
(October  29, 1994).  EPA’s  experience 
since  this  guidance  was  issued  has  been 
that  the  approach  facilitates  imports  of 
conventional  gasoline  by  truck,  and  that 
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the  sampling  and  testing  requirements 
are  appropriate  enforcement  safeguards. 

EPA  requests  comment  on  this 
proposed  approach  for  parties  who 
import  conventional  gasoline  via  truck. 
In  particular,  EPA  requests  comment  of 
the  proposed  provisions  that  deal  with 
requirements  that  apply  to  persons 
located  outside  the  United  States,  and  to 
the  need  for  EPA  inspectors  to  conduct 
inspections  at  terminals  located  outside 
the  United  States. 

8.  Butane  Blending  Issue  (§  80.10l(i)(4)) 

The  addition  of  blendstock,  including 
butane,  to  reformulated  or  conventional 
gasoline  constitutes  the  production  of 
gasoline,  with  the  result  that  such  a 
blender  is  considered  a  refiner  under 
the  reformulated  and  conventional 
gasoline  regulations,  who  is  subject  to 
all  standards  and  requirements  that 
apply  to  refiners.  These  requirements 
include  meeting  the  standards 
applicable  to  reformulated  and 
conventional  gasoline,  sampling  and 
testing,  record  keeping,  and  reporting. 
Under  §§80.65(i)  and  80.101(e)(1)  the 
reformulated  or  conventional  gasoline 
with  which  the  blendstock  is  blended 
must  be  excluded  fi'om  the  blender- 
refiner’s  compliance  calculations.  In 
effect,  the  reformulated  and 
conventional  gasoline  standards  must  be 
met  based  on  the  blendstock  properties 
alone.  Under  §80.101(i)(l)(i),  refiners 
who  produce  conventional  gasoline  by 
combining  blendstock  with  previously- 
certified  conventional  gasoline  may 
determine  compliance  with  the  anti¬ 
dumping  standards  by  sampling  2md 
testing  the  blendstock  following  each 
receipt  of  blendstock. 

EPA  understands  that  buteme  is  a 
blendstock  that  historically  has  been 
blended  with  gasoline,  particularly  in 
the  wintertime.  This  butane  blending 
occims  in  part  because  butane  increases 
the  volatility  of  gasoline,  and  the 
commercial  specifications  for 
wintertime  gasoline  allows  (or  requires) 
higher  volatility  levels  than  for 
summertime  gasoline.  In  addition,  there 
are  economic  reasons  for  blending 
butane,  because  butane  generally  costs 
less  than  gasoline.  Butane  generally  is 
not  blended  with  gasoline  that  will  be 
used  diming  the  high  ozone  season  (May 
1  through  September  15),  because  the 
increased  volatility  of  gasoline  blended 
with  butane  could  violate  the  federal  or 
state  volatility  standards  that  apply 
diming  that  period. 

EPA  understands  that  a  significant 
impediment  to  blending  butane  into 
gasoline  outside  the  high  ozone  season 
is  the  requirement  that  refiners  must 
sample  each  batch  of  conventional  or 
reformulated  gasoline  produced,  or  in 


the  case  of  conventional  gasoline 
sampling  each  batch  of  blendstock.  This 
sampling  requirement  interferes  with 
butane  blending  because  butane 
typically  arrives  at  blend  terminals,  and 
is  blended  in  relatively  small  quantities. 
As  a  result,  a  butane  blending  operation 
would  be  required  to  sample  at  a 
frequency  that  could  be  restrictive  for 
some  parties. 

In  the  case  of  butane  blending  into 
conventional  gasoline  that  occurs 
outside  the  high  ozone  season,  EPA 
believes  there  may  be  little  adverse 
environmental  impact  provided  that  the 
butane  is  of  sufficient  purity,  and  that 
much  of  the  butane  used  for  blending 
with  gasoline  is  of  such  purity. 

However,  ozone  is  of  environmental 
concern  during  the  “shoulder”  periods 
immediately  preceding  and  immediately 
following  the  high  ozone  season,  and 
the  increased  RVP  fi'om  butane  that  is 
blended  during  the  shoulder  periods 
may  cause  adverse  environmental 
impacts  particularly  in  ozone  non¬ 
attainment  areas. 

Nevertheless,  EPA  is  proposing  an 
alternative  sampling  and  testing  option 
that  would  be  available  to  parties  who 
blend  butane  into  conventional  gasoline 
that  is  used  outside  the  high  ozone 
season.  Under  this  proposed  option  a 
party  who  blends  butane  into 
conventional  gasoline  would  continue 
to  be  classified  as  a  refiner,  and  would 
be  liable  for  all  refiner  requirements. 
However,  the  blender  would  have  an 
additional  sampling  and  testing  option. 
The  blender-refiner  would  be  able  to 
demonstrate  compliance  with  the 
conventional  gasoline  standards  on  the 
basis  of  the  butane  specifications 
provided  by  the  butane  supplier,  subject 
to  certain  conditions  that  are  specified 
in  the  proposed  r^ulations. 

EPA  is  not  proposing  that  parties  who 
blend  butane  into  RFC  would  be  able  to 
use  this  relaxed  approach  to  sampling 
and  testing  because  of  concern  for 
adverse  environmental  impacts  during 
the  shoulder  periods.  If  butane  blending 
with  RFC  were  made  more  convenient, 
as  is  proposed  for  conventional 
gasoline,  an  increase  in  the  volatility  of 
RFC  during  the  high  ozone  season’s 
shoulder  periods  could  result. 

EPA  requests  comment  on  the 
potential  for  adverse  environmental 
effects  from  butane  blending  with 
conventional  gasoline  during  the 
shoulder  periods,  particularly  at 
terminals  serving  non-RFG  ozone  non- 
attaiiunent  areas,  and  whether  any  such 
potential  would  be  reason  for  EPA  to 
decline  to  promulgate  the  proposed 
regulatory  changes  to  facilitate  butane 
blending  with  conventional  gasoline.  In 
particular,  EPA  requests  comment  on 


whether  the  flexibility  for  butane 
blending  with  conventional  gasoline 
should  be  limited  to  terminals  serving 
areas  that  are  in  attainment  for  ozone, 
which  would  be  consistent  with  the 
decision  to  not  propose  change  to 
facilitate  butane  blending  with  RFG.  In 
addition,  EPA  requests  comment  on 
whether  butane  blending'  with 
conventional  gasoline  should  be 
facilitated  only  during  a  period  that  is 
outside  the  high  ozone  season  plus  a 
shoulder  period — for  example,  between 
October  15  through  March  31  each  year. 

EPA  previously  has  allowed  butane 
blending  in  a  manner  that  essentially  is 
identical  to  the  option  now  being 
proposed,  in  guidance  included  in 
Reformulated  Gasoline  and  Anti- 
Dumping  Questions  and  Answers 
(October  3, 1994).  EPA’s  experience 
since  this  guidance  was  issued  has  been 
that  the  approach  facilitates  butane 
blending  with  conventional  gasoline, 
and  that  certification  mechanisms  are 
appropriate. 

EPA  requests  comment  on  this 
proposal  to  relax  the  sampling  and 
testing  associated  with  blending  butane 
with  conventional  gasoline.  In  addition, 
EPA  requests  comment  on  the  proposal 
that  this  additional  flexibility  not  be 
extended  to  butane  blending  with 
reformulated  gasoline. 

C.  Controls  Applicable  to  Blendstocks 

(§80.102) 

Under  the  anti-dumping  program 
refiners  are  required  to  track  the  volume 
of  certain  blendstocks  produced  and 
transferred  to  others  and  to  include 
blendstocks  in  their  compliance 
calculations  if  the  blendstock  volume 
exceeds  certain  thresholds.  The  purpose 
of  these  blendstock  requirements  is  to 
prevent  a  particular  form  of  “gaming”: 
transferring  blendstock  produced  at  a 
refinery  with  a  baseline  more  stringent 
than  the  statutory  baseline  to  a  refinery 
with  the  statutory  baseline  to  be 
blended  into  gasoline  in  order  that  the 
blendstock  would  be  subject  to  more 
lenient  standards.  See  the  discussion  at 
59  FR  7801  (February  16, 1994). 

As  a  result  of  comments  received  from 
industry  since  the  anti-dumping 
program  began,  EPA  now  is  proposing 
several  modifications  to  the  blendstock 
tracking  and  accounting  requirements. 

1.  Blendstock  Tracking  for  Refineries 
With  the  Statutory  Baseline 
(§80.102(f)(l)(i)) 

Section  80.102(f)(l)(i)  exempts  a 
refinery  with  a  baseline  less  stringent 
than  the  statutory  baseline  from 
blendstock  tracking.  However,  the  form 
of  gaming  that  is  the  focus  of  blendstock 
tracking  also  is  not  possible  in  the  case 
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of  a  refinery  with  a  baseline  that  is  equal 
to  the  statutory  baseline,  and  EPA 
believes  the  omission  of  such  refineries 
from  the  §  80.102(f)(l)(i)  exemption  was 
an  error  at  the  time  this  section  was 
promulgated.  As  a  result,  EPA  is 
proposing  to  add  refineries  with  the 
statutory  baseline  to  the  §80.102(f)(l)(i) 
exemption. 

2.  Products  That  May  Be  Excluded  From 
the  Blendstock  Tracldng  Requirements 
(§  80.102(a)) 

Categories  of  blendstock  that  are 
imlikely  to  be  involved  in  the 
blendstock  gaming  scenario  are  exempt 
from  the  blendstock  tracking 
requirements.  Thus,  for  example,  the  list 
of  applicable  blendstocks  that  must  be 
tracked  under  §  80.102(a)  is  limited  to 
blendstocks  that  adversely  impact  air 
quality;  §  80.102(d)(3)  excludes  frum 
blendstock  tracking  those  blendstocks 
that  are  not  likely  to  be  used  for 
conventional  gasoline  blending;  and 
§  80.102(f)  exempts  certain  parties  with 
limited  blendstock  production  volume 
frt>m  blendstock  accounting. 

EPA  now  believes  that  the  blendstock 
tracking  requirements  could  be  further 
limited  without  jeopardizing  the 
environmental  pmpose  of  this  section. 
The  proposed  changes  relate  to 
petroleum  products  that  would  be 
unlikely  candidates  for  conventional 
gasoline  blending.  EPA  believes  that 
ptetroleum  products  with  an  initial 
boiling  point  less  than  75  °F  or  an  end 
point  greater  than  450  "F  are  not 
suitable  for  gasoline  blending  and, 
therefore,  could  be  excluded  from  the 
category  of  blendstocks  that  refiners 
must  track.  As  a  result,  EPA  is 
proposing  to  exclude  products  with 
these  boiling  ranges  firam  blendstock 
tracking. 

EPA  also  now  believes  that  certain 
highly  refined  or  pure  grade  petroleum 
products  are  unlikely  to  be  used  for 
gasoline  blending,  and  that  these 
products  can  be  identified  by  price  or 
tendered  volume.  For  example,  EPA 
believes  that  where  a  petroleum  product 
is  sold  at  a  price  that  is  100%  above  the 
market  price  of  regular  conventional 
gasoline  it  is  unlikely  the  purchaser  will 
use  the  product  for  blending  gasoline. 
Similarly,  EPA  believes  that  products 
tendered  in  volumes  less  than  1,000 
gallons  are  unlikely  to  be  used  in 
gasoline  blending.  Therefore,  EPA  is 
proposing  to  exempt  products  that  meet 
either  of  these  criteria  frxtm  the 
blendstock  tracking  requirements. 
Fmlher,  blendstocl^  for  which  the 
refiner  has  evidence  are  used  to  produce 
RFG  need  not  be  included  in  the  ratio 
calculations.  EPA  is  proposing  that  such 


products  also  be  excluded  under 
§  80.102(d)(3). 

3.  Inclusion  of  Products  in  the 
Blendstock  to  Gasoline  Ratio 
Calculations  (§  80.102(d)  (1)  and  (2)) 

As  discussed  previously  under  the 
compliance  baseline  calculations, 
oxygenates  added  to  either  conventional 
gasoline  or  RBOB  had  been  previously 
excluded  from  such  calculations.  EPA 
now  believes  such  products  are 
significant  to  the  total  volume 
considerations  of  a  refiner  and  for 
consistency  should  be  included  in  the 
blendstock  to  gasoline  ratio  calculations 
as  well.  EPA,  therefore,  is  proposing  in 
§§  80.102(d)  (1)  and  (2)  that  oxygenates 
blended  downstream  into  conventional 
gasoline  under  §  80.101(d)(4)(ii)  and 
oxygenates  added  to  RBOB,  as 
determined  under  §  80.65(e)(lKii),  be 
included  in  the  denominator  of  the 
compliance  year  ratio  calculations. 

4.  Exclusion  of  Products  From  the 
Blendstock  Accounting  Requirements 
(§  80.102(d)(3)). 

Section  80.102(d)(3)  exempts  certain 
categories  of  petroleum  products  firom 
the  blendstock  tracking  requirements, 
where  the  product’s  use  medies 
blendstock  tracking  inappropriate.  For 
example,  petroleum  products  are 
exempt  from  blendstock  tracking  if  the 
products  are  exported,  are  used  as  a 
refinery  feedstock,  or  are  transferred 
between  aggregated  refineries.  Under 
§  80.102(e)  a  party  that  has  exceeded 
certain  blendstock  volume  thresholds  is 
required  to  include  all  blendstocks  in  its 
compliance  calculations,  and  the 
exemptions  under  §  80.102(d)(3)  are  not 
applied. 

fePA  now  believes  the  exemptions  in 
§  80.102(d)(3)  also  should  apply  to  the 
blendstock  accounting  requirements, 
under  the  same  rationale  that  justifies 
these  exclusion  under  blendstock 
tracking,  and  is  proposing  this  change  to 
the  blendstock  accounting  requirements 
under  §  80.102(e). 

5.  Attest  Engagements  Involving 
Aggregated  Refineries  (§  80.102 
Introductory  Text  and  §§  80.102  (b)  and 
(c);  Subpart  F) 

Section  80.101(h)(2)(iii)  states  that  the 
aggregation  election  applies  to  the 
blendstock  tracking  requirements,  and 
§  80.102(d)(3)(iv)  exempts  from 
blendstock  tracking  the  blendstocks  that 
are  transferred  between  aggregated 
refineries.  However,  EPA  believes  that 
for  purposes  of  conducting  attest 
engagements  under  subpart  F,  the  attest 
engagements  should  be  coiulucted 
separately  for  each  refinery,  but  this 
refinery-specific  approach  to  blendstock 


tracking  attest  procedures  is  not  clear  in 
§  80.102  or  in  subpart  F. 

The  attest  requirements  are  organized 
around  individual  refineries,  and  it 
would  create  mmecessary  complications 
to  require  a  different  organization  only 
for  the  purpose  of  reviewing  compliance 
with  the  blendstock  tracking 
requirements.  As  a  result,  EPA  is 
proposing  to  clarify  the  attest 
procedures  in  Subpart  F  to  clarify  that 
blendstock  tracking  attest  procedures 
must  be  conducted  separately  for  each 
refinery.  In  the  case  of  aggregated 
refineries  the  blendstock  tracking  attest 
procedures  would  be  separately 
performed  for  each  refinery,  taking  into 
account  the  blendstock  transfers  to 
refineries  in  the  same  aggregation.  If 
each  refinery  in  an  aggregation 
separately  satisfies  the  blendstock 
tracking  requirements,  then  EPA 
believes  the  aggregated  refineries  would 
have  satisfied  these  requirements 
overall. 

D.  Record  Keeping  Requirements 
(§80.104) 

EPA  is  proposing  to  modify  §  80.104 
to  clarify  that  batch  information  must  be 
kept  for  oxygenate  blended  downsfream 
of  a  refinery  where  the  oxygenate  is 
included  in  the  refinery’s  compliance 
calculations. 

In  addition,  EPA  is  proposing  record 
keeping  requirements  that  would  apply 
in  the  case  of  imported  GTAB,  that 
would  reflect  the  physical  movement  of 
GTAB  to  the  point  of  blending  to  • 
produce  gasoline.  (See  Preamble  Section 
V.C.  concerning  requirements  for  GTAB 
generally.) 

E.  Reporting  Requirements  (§  80.105) 

1.  Modification  of  Information  That 
Must  Be  Reported  (§  80.105(aK5)(iv)) 

Section  80.105  requires  refiners  and 
importers  to  report  various  information 
regarding  each  batch  of  conventional 
gasoline  produced  or  imported  during 
the  averaging  period.  This  includes  the 
grade  of  the  gasoline  produced. 

§  80.105(a)(5)(iv).  EPA  now  believes  it  is 
unnecessary  to  include  this  grade 
information  in  reports  to  EPA,  and  is 
proposing  to  eliminate  this  reporting 
requirement. 

In  addition,  EPA  now  believes  that  in 
the  case  of  ethanol  batches  it  is 
unnecessary  to  include  the  ethanol 
properties  in  the  batch  report  to  EPA, 
because  the  properties  of  a  piue 
compound,  such  as  ethanol,  are  known. 
Therefore,  EPA  is  proposing  to 
eliminate  the  requirement  that  parties 
report  the  properties  of  ethanol. 
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2.  Date  for  Submission  of  Attest 
Engagement  Reports  (§  80.105(c)) 

Section  80.105(c)  requires  that  attest 
engagement  reports  involving 
conventional  gasoline  must  be 
submitted  by  May  30  each  year. 

However,  §  80.75(m)  requires  that  attest 
engagement  reports  for  RFG  must  be 
submitted  by  May  31  each  year.  This 
inconsistency  in  reporting  deadlines 
was  inadvertent  when  these  sections 
were  promulgated,  and,  as  a  result,  EPA 
is  proposing  to  conform  the  dates  by 
adopting  May  31  as  the  deadline  for 
submitting  conventional  gasoline  attest 
reports. 

Vn.  Attest  Engagements 

Under  §§  80.65(h),  80.75(m),  and 
80.105(c)  refiners  and  importers,  an(| 
reformulated  gasoline  oxygenate 
blenders  who  achieve  compliance  on 
average,  are  required  to  commission  an 
audit  each  year  to  review  compliance 
with  certain  requirements  of  the 
reformulated  gasoline  and  anti-dumping 
program.  The  audit  requirements  are 
specified  in  40  CFR  part  80,  subpart  F. 
Under  these  regulations  the  auditor 
evaluates  compliance  with  the  specified 
requirements  by  completing  audit 
procedures,  called  “agreed  upon 
procedures,”  that  are  included  in  the 
regulations  for  each  requirement — the 
auditor  “attests”  to  the  results  of  the 
agreed  upon  procedures.  As  a  result,  the 
overall  audit  is  called  an  “attest 
engagement.” 

EPA  now  is  proposing  a  number  of 
changes  to  the  attest  engagement 
requirements. 

1.  Modified  Agreed  Upon  Procedures 
(§§80.128  and  80.129;  Proposed 
§§  80.133  and  80.134)) 

The  agreed  upon  procedures  for 
refiners  and  importers  are  specified  in 
§  80.128,  and  for  oxygenate  blenders  in 
§  80.129.  In  addition,  the  headnotes  of 
§  80.128  allow  parties  to  satisfy  the 
attest  engagement  requirement  using 
other  agreed  upon  procedures  if  the 
party  obtains  prior  approval  firom  EPA. 

EPA  received  comments  from 
industry,  ^d  &Y)m  auditors  who 
conducted  attest  engagements  under 
this  program,  that  the  agreed  upon 
procedures  in  §§  80.128  and  80.129 
should  be  modified  in  order  to  be  more 
efficient.  Moreover,  a  group  of  auditors 
who  were  working  in  this  area  convened 
under  the  auspices  of  the  American 
Institute  of  Certified  Public  Accountants 
(AICPA)  to  develop  new  attest 
procedures.  This  group  submitted 
modified  attest  procedures  to  EPA  in 
January  1996,  and  asked  EPA  to  approve 
these  procedures  for  use.  On  March  15, 


1996,  EPA  approved  use  of  the  attest 
procedures  AICPA  submitted,  with 
certain  modifications,  under  the 
authority  of  §  80.128.  EPA  now  is 
proposing  to  include  these  modified 
attest  procedures  in  the  regulations. 

The  modified  attest  procedures  do  not 
differ  significantly  in  substance  from  the 
procedures  in  §§  80.128  and  80.129.  The 
principal  difference  between  the 
modified  attest  procedufes  and  the 
procedures  in  §§  80.128  and  80.129  is 
that  the  modified  procedures  includes 
criteria  for  identifying  when  certain 
attest  procedures,  or  categories  of  attest 
procedures,  are  unnecessary  for  a 
particular  attest  engagement.  For 
example,  attest  procedures  address  the 
blendstock  tracldng  requirements  under 
§  80.102.  Under  §  80.128,  the  auditor  is 
required  to  complete  a  full  slate  of  attest 
procedures  that  scrutinize  each  category 
of  blendstocks  relevant  to  the  §  80.102 
requirements.  Under  the  modified  attest 
procedures  for.blendstock  tracking, 
however,  the  procedures  are  arranged  in 
a  sequence  that  allows  the  auditor  to 
identify  categories  of  blendstock 
tracking  attest  procedures  that  are 
unnecessary,  and  to  avoid  conducting 
these  procedures. 

These  modified  attest  procedures 
were  used  successfully  by  numerous 
auditors  for  attest  engagements  for  the 
1995  reporting  period. 

The  modified  attest  procedures  also 
include  definitions  not  included  in  the 
original  procedures,  but  these 
definitions  do  not  change  the  substance 
of  the  original  procedures.  However,  in 
today’s  version  of  the  modified  attest 
procedures,  EPA  is  proposing  a  new 
definition  for  “laboratory  analysis”  that 
would  constitute  a  substantive  change. 

Under  both  the  original  and  modified 
attest  procedures,  auditors  are  required 
to  review  laboratory  analysis  results  of 
various  types,  and,  inter  alia,  compare 
the  results  with  reports  to  EPA.  The 
form  of  the  laboratory  analysis  results 
that  an  auditor  must  review  has  not 
been  specified,  however.  EPA  has 
learned  that,  as  a  result,  auditors  often 
review  only  a  company’s  laboratory 
analysis  results  as  transcribed  into  the 
computer  system  used  to  calculate 
compliance  with  standards.  EPA  has 
found  through  its  own  audits  of  refiners 
and  importers,  however,  that  the 
original  laboratory  results  and  the 
results  recorded  in  a  computer  system 
sometimes  are  different.  These 
differences  often  result  fi’om  simple  data 
entry  errors,  although  on  occasion  the 
reason  for  the  difference  is  less  benign. 
As  a  result,  EPA  is  proposing  that  where 
attest  procedures  call  for  the  review  of 
a  laboratory  analysis  result,  the  auditor 
would  be  required  to  review  the  original 


laboratory  result.  Thus,  for  example,  in 
the  case  of  a  testing  apparatus  that 
generates  a  printout  of  the  test  results, 
only  review  of  this  printout  would 
satisfy  an  attest  procedure  that  calls  for 
review  of  the  laboratory  result,  or  where 
test  results  are  first  recorded  in  the 
chemist’s  laboratory  log  book,  only 
review  of  this  log  book  would  satisfy  the 
requirement.  Review  of  a  transcribed 
version  of  these  original  test  results 
would  not  suffice. 

This  proposed  definition  of  laboratory 
analysis  is  consistent  with  the  proposed 
change  to  the  record  keeping 
requirement  dealing  with  laboratory 
analyses,  discussed  above,  that  requires 
parties  to  keep  copies  of  original  test 
results. 

EPA  is  proposing  that  the  original 
attest  procedures  in  §§  80.128  and 
80.129  would  continue  to  be  available 
as  alternatives  to  the  attest  procedures 
now  being  proposed,  but  only  through 
the  attest  for  the  1997  reporting  period. 
Under  this  proposal,  only  the  attest 
procedures  in  proposed  §§80.133  and 
80.134  could  be  used  to  meet  the  attest 
engagement  requirements  beginning 
with  the  attest  engagements  for  the  1998 
reporting  period. 

EPA  is  proposing  to  phase  out  the 
original  attest  procedures  because  we 
believe  the  modified  attest  procedures 
are  superior,  and  ultimately  should  be 
used  for  all  attest  engagements.  In 
addition,  EPA  believes  oversight  of  the 
attest  requirement,  including  reviews  of 
attest  reports,  would  be  more  efficient  if 
all  attest  engagements  were  based  on  the 
same  agreed  upon  procedures. 
Nevertheless,  EPA  requests  comment  on 
whether  the  original  attest  procedures 
should  be  available  for  use  indefinitely. 

In  addition,  EPA  is  proposing  that 
during  the  period  when  both  the 
original  and  the  modified  attest 
procedures  are  available  parties  would 
be  required  to  use  either  the  original 
attest  procedures  for  refiners  and 
importers  under  §80.128  in  its  entirety, 
or  the  modified  attest  procedures  for 
refiners  and  importers  under  §  80.133  in 
its  entirety.  A  party  would  not  be 
allowed  to  use  a  mixture  of  attest 
procedures  from  §  80.128  and  §  89'.133. 
Similarly,  an  oxygenate  blender  would 
be  required  to  use  the  attest  procedures 
in  §  80.129  or  in  §  80.134,  and  could 
mix  attest  procedures  from  both 
sections.  The  reason  for  this  constraint 
is  that  the  different  attest  procedure 
sections  contain  different  requirements 
that  are  organized  differently,  and,  at  ■ 
least  in  part,  the  logic  of  the  sections 
would  be  lost  if  these  sections  are  not 
completed  in  their  entirety. 
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2.  Agreed  Upon  Procedure  Reports 
(§  80.130(a)) 

Section  80.130  requires  the  CPA  or 
CIA  who  conducts  an  attest  engagement 
to  issue  a  report  that  summarizes  the 
procedures  performed  and  findings.  The 
regulations  do  not  specify  greater  detail 
of  what  must  be  included  in  an  attest 
report,  however.  EPA  now  believes  it  is 
necessary  to  specify  certain  items  of 
information  that  should  be  included  in 
each  attest  engagement  report.  This 
conclusion  by  EPA  results  from  its 
review  of  the  first  attest  engagement 
reports,  for  the  1995  reporting  period, 
that  were  submitted  to  EPA  at  the  end 
of  May,  1996.  These  attest  reports  varied 
significantly  in  the  amoimt  of  detail  that 
was  included,  but  many  reports  were 
too  scant  to  allow  any  meaningful 
review  by  EPA.  In  fact,  some  attest 
reports  stated  simply  that  the  attest 
engagement  had  b^n  conducted,  and 
nothing  more. 

The  purpose  of  the  attest  engagement 
reports  is,  at  least  in  part,  to  enable  the 
regulated  party,  and  EPA,  to  gauge 
whether  the  attest  engagement  was 
properly  performed  through  a  review  of 
the  report,  and  in  the  case  of  findings, 
to  put  those  findings  into  perspective 
including  whether  the  findings  raise 
issues  regarding  compliance  by  the 
refiner  or  importer.  Where  the  attest 
report  includes  none  of  the  details  of  the 
procedures  completed,  this  review  is 
not  possible.  As  a  result  EPA  now  is 
proposing  certain  information  about 
each  attest  engagement  that  must  be 
included  in  all  attest  engagement 
reports. 

Initially,  EPA  is  proposing  that  attest 
engagement  reports  would  have  to 
identify  who  conducted  the  attest 
engagement,  and  give  a  telephone 
number  of  the  auditor.  This  would 
allow  EPA  to  easily  contact  the  auditor 
in  case  questions  arise.  In  addition,  the 
report  would  have  to  identify  the 
company  and  facility  that  was  the 
subject  of  the  audit. 

More  substantively,  attest  engagement 
reports  would  be  required  to  include  the 
volumes  of  gasoline,  and  the  number  of 
batches,  ascertained  during  the 
engagement  in  various  categories. 
Auditors  are  required  to  verify  the 
volume  and  batch  number  information, 
so  this  information  is  easily  available  to 
the  auditor  for  inclusion  in  the  report. 
EPA  believes  the  required  volume  and 
batch  information  could  be  included  in 
the  report  in  the  form  of  a  simple  table, 
which  would  require  little  effort  to 
prepare. 

In  numerous  instances  the  attest 
procedures  require  the  auditor  to  obtain 
listings  of  all  documents  in  various 


categories,  and  to  review  in  more  detail 
a  random  sampling  of  the  documents. 

The  procedures  fur  selecting  these 
samples  are  specified  in  §  80.127.  EPA 
is  proposing  that  for  each  occasion 
when  such  a  sample  is  selected,  the 
audit  report  would  be  required  to 
include  certain  details  of  this  sampling 
process,  including  the  size  of  the 
population  being  sampled,  the  size  of 
the  sample  selected,  and  the  method 
used  to  ensure  the  sample  was 
randomly  selected.  Inclusion  of  these 
details  would  enable  EPA  to  verify  that 
the  sampling  was  properly  completed, 
and  to  put  in  better  perspective  any 
findings  that  result  from  the  auditor’s 
review  of  the  sample. 

3.  Attest  Engagement  Dociunent 
Retention  (§  80.130(b)) 

Section  80.130(b)  currently  requires 
CPAs  and  CIAs  who  conduct  attest 
engagements  to  retain  “all  records 
pertaining  to  the  performemce  of  each 
agreed  upon  procedure  and  pertaining 
to  the  creation  of  the  agreed  upon 
procedures  report*  *  *.”  EPA’s  normal 
practice  when  conducting  an 
enforcement  audit  of  a  refiner,  importer 
or  oxygenate  blender  is  to  include  an 
audit  of  the  attest  engagement,  to  ensure 
the  engagement  was  completed  as 
required.  These  audits  of  attest 
engagements  require  EPA  to  review  the 
auditor’s  audit  records. 

During  the  course  of  conducting  these 
enforcement  audits,  however,  EPA 
discovered  that  many  auditors  retained 
a  scant  record  of  the  conduct  of  their 
attest  engagements.  This  absence  of 
more  comprehensive  documentation 
made  EPA’s  audits  of  the  attest 
engagements  more  difiicvilt. 

As  a  result,  EPA  is  proposing  more 
specific  regulatory  requirements 
regarding  ^e  documents  that  auditors 
would  be  required  to  retain.  The  first 
category  would  be  documents  the 
auditor  reviews  that  are  created  by  the 
company  that  is  the  subject  of  the  attest 
engagement.  These  company-created 
documents  include  laboratory  analyses, 
inventory  reconciliations  and  product 
transfer  dociunents.  The  second 
category  would  be  documents  prepared 
by  the  auditor  during  the  course  of  the 
attest  engagement  that  summarize  the 
conduct  and  work  product  of  the  attest 
engagement,  commonly  called  “work 
papers.”  The  third  category  would 
include  computer  data  and/or  the  input, 
output  and  results  of  computer 
programs  used  by  the  auditor  to  conduct 
the  audit.  The  last  category  would  be 
correspondence  between  the  auditor 
and  the  company  being  audited  on  the 
subject  of  the  attest  engagement. 


EPA  believes  the  proposed  record 
retention  requirements  would  not 
expand  the  current  record  retention 
requirements,  which  apply  to  “all” 
records  pertaining  to  attest 
engagements.  The  proposed 
requirements  merely  clarify  that  certain 
records  are  in  the  scope  of  the  records 
EPA  intends  that  auditors  should  retain. 

4.  Attest  Procedures  for  GTAB 
(Proposed  §  80.131) 

EPA  is  proposing  procedures  by 
which  importers  may  treat  imported 
gasoline  as  blendstock  (“gasoline  treated 
as  blendstock”  or  “GTAB”)  in  proposed 
§  80.83.  As  a  result.  EPA  also  is 
proposing  attest  procedures  that  would 
apply  in  the  case  of  an  importer  who 
utilizes  the  GTAB  option.  The  proposed 
GTAB  attest  procedures  follow  the 
general  model  of  the  attest  procedures 
included  in  §§80.128,  80.129,  80.133 
and  80.140.  In  particular,  the  attest 
procedures  proposed  for  GTAB  would 
instruct  the  auditor  to  track  the 
movement  of  a  portion  of  the  GTAB 
batches  to  ensure  the  movement  and 
subsequent  use  of  the  GTAB  is 
consistent  with  the  GTAB  requirements. 

5.  Attest  Procedures  for  Refiners  With 
In-Line  Blending  Waivers  From 
Independent  Sampling  and  Testing 
(§  80.65(f);  Proposed  §  80.132) 

Under  §  80.65(f)  refiners  and 
importers  of  reformulated  gasoline  are 
required  to  carry  out  a  program  of 
independent  sampling  and  testing,  with 
one  exception.  This  exception  applies  in 
the  case  of  a  refiner  who  has  obtained 
an  EPA-approved  waiver  from  the 
independent  sampling  and  testing 
requirements  on  the  l^is  of  producing 
reformulated  gasoline  using  an 
appropriately  sophisticated  computer- 
controlled  in-line  blending  operation 
(an  “in-line  blending  waiver”).  See, 

§  80.65(f)(4).  In  addition,  under 
§  80.65 (f)(4)(ii)  any  refiner  with  an  in¬ 
line  blending  waiver  is  required  to  cany 
out  an  indepradent  audit  of  each  batch 
produced  using  the  in-line  blending 
operation.  These  audits  constitute  a 
check  on  the  reported  gasoline 
properties  for  in-line  blended  gasoline, 
which  is  a  sunogate  for  the  independent 
sampling  and  testing  required  for 
gasoline  not  produced  under  an  in-line 
blending  waiver. 

The  current  regulations  do  not 
adequately  describe  the  scope  of  in-line 
blending  audits,  however,  and  EPA  is 
concerned  that  the  in-line  blending 
audits  refiners  have  conducted  have  not 
been  sufficiently  comprehensive.  As  a 
result,  EPA  is  proposing  attest 
procedures  that  would  have  to  be 
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conducted  for  any  refiner  with  an  in¬ 
line  blending  waiver. 

All  in-line  blending  waivers  that  EPA 
has  granted  require  the  refiner  to  collect 
a  volumetrically  proportional  composite 
sample  of  each  batch  of  in-line  blended 
gasoline.  This  sample  is  collected  using 
an  automatic  sampling  apparatus  that 
collects  a  portion  of  the  gasoline  being 
produced  during  the  entire  blending 
period,  that  is  proportional  to  the 
volume  of  gasoline  being  produced  any 
time.  The  refiner  is  required,  by  the 
terms  of  its  waiver,  to  use  the  analysis 
of  this  composite  sample  as  the  basis  of 
the  report  to  EPA  of  the  batch 
properties,  i.e.,  as  the  “certification” 
analysis,  or  the  “primary  analysis 
result” 

In-line  blending  waivers  also  require 
the  refiner  to  obtain  secondary  analysis 
results  for  each  regulated  parameter,  for 
use  during  the  in-line  blending  audit  to 
corroborate  the  primary  analysis  results. 
These  confirmatory  analysis  results  are 
of  three  general  types:  (1)  Results  from 
analyzers  that  automatically  collect  and 
analyze  samples  frum  the  blend  on  a 
continuous  or  very  frequent  basis,  called 
“on-line”  analysis  results;  (2)  results 
from  samples  ^at  are  collected  from  the 
batch  on  a  less  frequent  basis  and 
analyzed  at  a  separate  laboratory, 
sometimes  called  “grab  samples”  or 
“off-line”  analysis  results;  and  (3) 
results  from  samples  of  the  blendstocks 
used  to  produce  the  batch,  together  with 
the  proportions  of  the  blendstocks  used. 

The  attest  procedures  proposed  for  in¬ 
line  blending  waiver  situations  are 
divided  into  two  broad  parts.  First,  the 
auditor  would  review  the  EPA-approved 
in-line  blending  waiver,  to  identify  the 
requirements  regarding  the  collection, 
analysis  and  recording  of  the  primary 
analysis  result,  and  all  confirmatory 
analysis  results.  In  the  second  pent  of 
the  procedures,  the  auditor  would 
compare  the  primary  analysis  result 
with  the  confirmatory  analysis  results 
for  each  regulated  parameter.  Detailed 
attest  procedures  are  proposed  for  these 
primary/confirmatory  comparisons. 

In  the  case- of  parameters  that  are 
confirmed  using  on-line  analysis  results, 
the  auditor  would  identify  the  on-line 
analysis  results  that  correspond  to 
twelve  discrete  times  during  the  blend. 
These  twelve  confirmatory  results  then 
would  be  compared  with  the  primary 
result. 

In  the  case  of  parameters  confirmed 
using  off-line  analysis  results,  the 
auditor  would  compare  the  primary 
result  with  a  remdomly  selected  portion 
of  the  confirmatory  results. 

For  parameters  confirmed  using 
blendstock  analysis  results,  the  auditor 
would,  for  twelve  discrete  times  during 


the  blend,  identify  the  proportions  of 
the  different  blendstocks  being  used, 
emd  the  analysis  results  for  these 
blendstocks.  The  confirmatory  analysis 
result  for  the  parameter  at  issue  for  each 
discrete  time  then  would  be  calculated 
as  the  volume-weighted  total  of  the 
blendstock  analysis  results  for  that 
parameter. 

Under  the  proposed  attest  procedures, 
each  confirmatory  analysis  result  would 
be  evaluated  in  several  ways.  First,  the 
auditor  would  determine  if  the 
confirmatory  sample  was  collected, 
analyzed  and  recorded  in  accordance 
with  the  petition  as  approved  by  EPA. 
Second,  the  confirmatory  analysis  result 
would  be  compared  with  the  primary 
analysis  result.  EPA  understands  that 
there  normally  will  be  some  difference 
between  the  primary  and  confirmatory 
analysis  results.  Nevertheless,  the 
magnitude  and  direction  of  the 
differences  would  give  the  auditor,  the 
refiner,  and  EPA  important  information 
relevant  to  whether  the  primary  analysis 
result  is  accurate. 

The  third  evaluation  of  the 
confirmatory  analysis  result  would 
address  compliance  with  per-gallon 
standards.  The  per-gallon  standards  are 
oxygen  and  benzene  imder  the  complex 
model — the  per-gallon  minimum  or 
maximum  where  the  standard  is  being 
met  on  average,  or  the  per-gallon 
standard  where  the  standard  is  being 
met  per  gallon.  In  addition,  and  as 
discussed  above  in  preamble  section 
ni.A.l,  the  complex  model  valid  range 
limits  are  per-gallon  standards  for  all 
parameters.  Under  §  80.41,  each  of  these 
standards  must  be  met  on  a  per-gallon 
basis,  and  no  portion  of  in-line  blended 
gasoline  may  violate  these  standards 
even  if  a  blend  meets  the  standards 
overall.  The  auditor  would  report  as  a 
finding  any  analysis  result  that  violates 
an  applicable  per-gallon  standard. 

EPA  is  proposing  that  the  in-line 
blending  waiver  attest  engagement 
initially  would  review  a  random  sample 
of  the  in-line  blended  batches.  This 
would  be  a  departure  from  the  current 
requirement  that  each  batch  of  in-line 
blended  gasoline  must  be  audited. 

Under  the  proposal,  if  any  primary/ 
confirmatory  comparison  differed  by  an 
amount  greater  than  the  ranges  specified 
in  §  80.65(e)  for  independent  sampling 
and  testing  analysis  comparisons,  or  if 
any  sample  violated  a  per-gallon 
standard,  this  random  sample  would  be 
expanded. 

Under  §  80.65{f)(4)(ii)(C),  reports  for 
attest  engagements  must  be  submitted 
by  February  28  each  year  for  the  prior 
calendar  year.  This  attest  reporting 
deadline  is  significantly  earlier  than  the 
May  31  deadline  for  other  attest  reports. 


EPA  now  believes  that  the  overall  attest 
engagement  activity,  and  the  reports  for 
those  attest  engagements,  would  benefit 
if  the  dates  were  harmonized.  As  a 
result,  EPA  is  proposing  that  the  in-line 
blending  waiver  attest  reports  would  be 
submitted  by  May  31  each  year  for  the 
prior  calendar  year’s  activity.  As  a  result 
of  this  proposed  timing  change,  EPA 
believes  that  refiners  would  be  able  to 
commission  a  single  attest  engagement  ^ 
that  would  address  all  refinery 
activities,  including  the  proposed  in¬ 
line  blending  waiver  attest  procedures, 
and  to  submit  reports  for  all  attest 
engagement  work  at  the  same  time. 

EPA  requests  comment  on  this 
proposal  to  harmonize  the  reporting 
date  for  attest  engagements,  and  the 
requirement  that  a  single  report  be 
submitted  that  reflects  all  attest 
engagement  work  for  a  calendar  year 
reporting  period. 

EPA  also  requests  comment  on  the 
proposed  in-line  blending  waiver  attest 
procedures  in  general.  In  particular, 

EPA  requests  comment  on  whether  each 
batch  of  in-line  blended  gasoline  should 
be  audited  in  every  case,  as  opposed  to 
the  statistical  sampling  approach  being 
proposed.  In  addition,  EPA  requests 
comment  on  an  option  of  auditing  a 
portion  of  the  batches  of  each  grade  of 
in-line  blended  gasoline.  The  rationale 
for  requiring  grade-specific  sampling  is 
that  for  any  particular  refinery  the 
diversity  in  gasoline  qu£dity  between 
grades  is  likely  to  be  greater  than  the 
diversity  in  quality  between  batches  of 
the  same  grade. 

Vm.  Environmental  and  Economic 
Impacts 

The  environmental  impacts  of  today’s 
proposal  would  be  minimal,  if  any. 

Most  of  the  revisions  proposed  today  are 
the  result  of  a  determination  that  certain 
regulatory  requirements  may  be  relaxed 
without  detriment  to  the  environment. 
Economic  impacts  would  be  generally 
beneficial  to  affected  peulies  due  to  the 
additional  flexibility  proposed  in 
today’s  notice.  Anti-competitive  effects 
would  not  be  expected.  'The 
environmental  and  economic  impacts  of 
the  reformulated  gasoline  program  arc 
described  in  the  Regulatory  Impact 
Analysis  supporting  the  December  1993 
rulerwhich  is  available  in  Public  Docket 
A-92-12  located  at  Room  M-1500, 
Waterside  Mall  (ground  floor),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 

IX.  Public  Participation 

EPA  desires  full  public  participation 
in  arriving  at  its  final  decisions  and 
solicits  comments  on  all  aspects  of  this 
proposal.  Wherever  applicable,  full 
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supporting  data  and  detailed  analysis 
should  also  be  submitted  to  allow  EPA 
to  make  maximum  use  of  the  comments. 
All  comments  should  be  directed  to  the 
EPA  Air  Docket,  Docket  A-97-03  (See 
ADDRESSES).  See  the  DATES  section  for 
the  deadline  for  submission  of 
comments. 

Today’s  rule  proposes  a  variety  of 
modifications  to  the  standards  and 
requirements  for  reformulated  and 
conventional  gasoline.  While  many  of 
the  proposed  modifications  would 
reduce  compliance  burdens  on  industry, 
a  few  modifications  may  have  the  effect 
of  restricting  compliance  flexibility. 

EPA  specifically  solicits  comments  on 
the  need  to  take  the  actions  that  would 
reduce  this  flexibility,  including 
comments  on  whether  there  are  less 
restrictive  measures  that  EPA  may  take. 

Any  proprietary  information  being 
submitted  for  the  Agency’s 
consideration  should  be  markedly 
distinguished  from  other  submittal 
information  and  clearly  labeled 
“Confidential  Business  Information.’’ 
Proprietary  information  should  be  sent 
directly  to  the  contact  person  listed 
above,  and  not  to  the  public  dockdt,  to 
ensure  that  it  is  not  inadvertently  placed 
in  the  docket.  Information  thus  labeled 
and  directed  shall  be  covered  by  a  claim 
of  confidentiality  and  will  be  disclosed 
by  EPA  only  to  the  extent  allowed,  and 
by  the  procedures  set  forth  in  40  CFR 
part  2.  If  no  claim  of  confidentiality 
accompanies  a  submission  when  it  is 
received  by  EPA,  it  may  be  made 
available  to  the  public  without  further 
notice  to  the  commenter. 

X.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jvirisdictions. 

I  certify  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  sm^l  entities. 

The  proposed  revisions  contained  in 
today’s  action  would  affect  small 
business  refiners,  importers,  oxygenate 
blenders,  distributors,  wholesale 
purchaser-consumers,  and  retailers  of 
gasoline.  In  addition,  this  action  would 
affect  small  business  laboratories  that 
serve  as  independent  laboratories  for 
purposes  of  fiilfilling  the  independent  . 
sampling  and  testing  requirement  for 
reformulated  gasoline.  However,  for  the 
following  reasons,  EPA  has  determined 


that  this  action  would  not  have  an 
adverse  economic  impact  on  these 
entities. 

In  the  case  of  small  business 
oxygenate  blenders,  distributors, 
wholesale  purchaser-consumers  and 
retailers  of  gasoline,  the  proposed 
revisions  would  provide  greater 
flexibility  and  clarity  with  regard  to 
existing  requirements  and  would  not 
have  an  adverse  impact  on  these 
entities.  However,  the  revision  which 
would  disallow  the  use  of  composite 
sampling  of  conventional  gasoline 
would  impose  an  additional  burden  on 
small  refiners  and  importers  that  do  not 
have  the  laboratory  capability  to  test  for 
all  parameters  and  must  send  samples  to 
other  laboratories  for  testing.  Composite 
sampling  allows  refiners  and  importers 
to  demonstrate  compliance  based  on  the 
testing  of  fewer  gasoline  samples.  EPA 
believes,  however,  that  the  increased 
flexibility  created  by  the  relaxation  and 
deletion  of  other  refiner  and  importer 
requirements  under  today’s  action 
would  more  than  offset  any  burden 
created  by  disallowing  composite 
sampling.  Today’s  action,  for  example, 
proposes  provisions  which  would: 
Allow  importers  to  treat  finished 
gasoline  as  blendstock  to  provide 
flexibility  to  correct  off-spec  imported 
gasoline;  allow  refiners  to  use 
conventional  gasoline  to  produce  RFC, 
which  is  currently  prohibited;  modify 
the  sampling  and  testing  requirements 
for  refiners  who  produce  gasoline  by 
blending  butane;  eliminate  the 
requirement  for  refiners  of  conventional 
gasoline  who  also  import  gasoline  to 
calculate  a  special  baseline  for  their 
imported  gasoline;  modify  the 
requirements  for  every-batch  testing  of 
gasoline  imported  by  truck;  make  the 
requirements  for  the  accounting  of 
blendstocks  for  conventional  gasoline 
less  restrictive;  make  the  attest 
engagement  procedures  more  efficient; 
and  modify  ffie  reporting  requirements 
for  conventional  gasoline  to  delete  the 
requirements  to  report  the  grade  of 
gasoline  and  include  ethanol  properties 
in  the  batch  report.  Other  provisions 
would  aid  refiners  and  importers  by 
clarifying  and  providing  additional 
guidance  with  regard  to  existing 
requirements.  EPA  is  also  proposing 
provisions  which  would  minimize  the 
effect  of  di.sallowing  composite 
sampling  by  allowing  an  alternative  test 
method  for  sulfur  content.  EPA  believes 
that  most  refiners  have  the  equipment 
required  to  perform  the  regulatory  tests 
at  their  refinery  except  for  sulfur  under 
the  current  regulatory  test  method. 
Today’s  action  would  allow  the  use  of 
a  cost  effective  alternative  test  method 


for  sulfur  until  September  1, 1998,  the 
date  on  which  EPA  anticipates 
completion  of  a  performance  based  test 
method  rulemaking. 

With  regard  to  small  business 
laboratories,  there  would  be  no  increase 
in  economic  burden  as  a  result  of 
today’s  action.  This  action  proposes  to 
impose  regulatory  liability  on  entities 
serving  as  independent  laboratories  for 
failure  to  perform  the  duties  necessary 
to  fulfill  the  independent  sampling  and 
testing  requirement  (i.e.,  following 
prescribed  procedures,  retaining 
records,  reporting  to  EPA).  However, 
there  would  be  no  additional  costs  to 
either  the  laboratories  or  the  refiners  or 
importers  who  contract  for  the 
laboratory  services,  since  the  refiners 
and  importers  would  continue  to 
contract  and  pay  for  these  services  as 
they  do  under  the  current  regulations.  In 
addition,  this  action  is  not  expected  to 
affect  a  substantial  number  of  small 
business  laboratories,  as  the  total 
number  of  laboratories  currently 
registered  with  EPA  is  well  under  100. 

The  EPA  prepared  a  Regulatory 
Flexibility  Analysis  (RFA)  for  the  final 
rule  establishing  standards  for 
reformulated  and  conventional  gasoline 
(59  FR  7716  (February  16, 1994)),  which 
includes  an  analysis  of  the  impact  of 
tjiese  regulations  on  small  refiners.  The 
RFA  is  in  the  docket  for  that 
rulemaking:  EPA  Air  Docket  A-92-2. 

XI.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4, 1993)),  the  Agency 
must  determine  whether  the  regulatory 
action  is  “significant’’  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  “signific£mt 
regulatory  action’’  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  ffie 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  government;  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materiedly  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  significant  action  under  the 
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terms  of  the  Executive  Order  12866,  and 
is  therefore  not  subject  to  OMB  review. 

Xn.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.  1591.09)  and  a  copy  may  be 
obtained  from  Sandy  Farmer,  OPPE 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  St.,  SW.,  Washington,  DC 
20460  or  by  calling  (202)  260-2740. 

Although  many  of  the  revisions 
proposed  in  today’s  rule  will  have  the 
effect  of  reducing  the  information 
collection  requirements  of  the  RFG/anti- 
dumping  regulations,  the  proposed 
deletion  of  the  composite  sampling 
provision  will  mean  that  refiners  and 
importers  of  conventional  gasoline  will 
be  required  to  test  each  batch  of  gasoline 
rather  than  test  a  composite  sample 
comprised  of  samples  of  two  or  more 
batches  of  gasoline.  As  discussed  in 
Preamble  Section  VI.B.6.,  EPA  is 
proposing  this  revision  because  EPA 
believes  that  composite  sampling  may 
not  provide  the  accurate  results 
necessary  for  measuring  compliance  by 
refiners  and  importers  under  the  anti¬ 
dumping  program,  and  may  pose  a 
significant  risk  with  regard  to  the 
enforcement  and  assurance  of 
compliance. 

The  EPA  estimates  that  refiners  and 
importers  currently  spend 
approximately  1.67  hours  of  information 
collection  per  batch  for  compliance 
testing  of  conventional  gasoline 
pursuant  to  the  reformulated  gasoline 
and  anti-dumping  final  rule.  This  is  the 
estimated  burden  above  the  hours 
refiners  had  expended  on  testing  prior 
to  promulgation  of  the  rule.  Most 
refiners  had  been  testing  every  batch  of 
conventional  gasoline  for  some  of  the 
same  properties  for  which  testing  is 
required  under  the  rule. 

Under  the  current  rule,  samples  of 
conventional  gasoline  may  be 
composited  over  a  period  up  to  one 
month.  At  a  rate  of  one  test  per  month, 
the  number  of  hours  spent  per  refiner/ 
importer  per  year  would  be  20.04  hours. 
EPA  estimates  that  there  are 
approximately  230  refiners  and 
importers  subject  to  this  rule.  If  all  of 
these  refiners  and  importers  were  to 
base  their  compliance  on  one  composite 
sample  per  month,  the  total  burden  on 
industry  would  be  4,609.20  hours  per 
year.  EPA  believes,  however,  that  many 
refiners  and  importers  currently 


conduct  tests  on  every  batch  of  gEisoline 
rather  than  on  composite  samples,  or 
test  composite  samples  comprised  of 
fewer  batches  than  are  produced  over  a 
one-month  period.  EPA  believes, 
therefore,  that,  in  practice,  the  number 
of  hours  currently  spent  on  testing  by 
industry  is  likely  to  be  much  greater 
than  this  figure. 

EPA  estimates  that,  without  the 
composite  sampling  option,  refiners  and 
importers  would  test  an  average  of 
approximately  158  batches  of 
conventional  gasoline  per  refiner/ 
importer  per  year.  Applying  the 
estimate  of  1.67  hours  per  batch,  the 
total  number  of  hours  per  refiner/ 
importer  per  year  would  be  263.86 
hours,  or  a  total  of  60,687.80  hours 
industry-wide.  If  all  230  refiners  and 
importers  currently  were  basing 
compliance  on  one  composite  sample 
per  month,  the  incremental  burden  of 
this  action  on  industry  would  be 
56,078.60  hours.  At  an  estimated  cost  of 
$53.31  per  test  for  information 
collection,  the  total  incremental  cost  of 
the  additional  testing  burden  to  industry 
would  be  approximately  $1,790,150. 
However,  as  discussed  above,  most 
refiners  conducted  every-batch  testing 
of  some  properties  prior  to 
promulgation  of  the  final  rule,  and 
many  refiners  currently  test  every  batch 
for  compliance  purposes  rather  than 
base  compliance  on  the  testing  of 
composite  samples.  Therefore,  EPA 
believes  that  the  incremental  burden  of 
this  proposed  action  on  industry  would 
be  much  smaller. 

This  action  also  proposes  to  eliminate 
the  per-gallon  NOx  minimum  standards 
for  complex  model  averaged  RFG,  and 
increase  the  number  of  compliance 
surveys  required  beginning  in  1998  and 
thereafter  from  50  to  70.  EPA  is 
proposing  to  eliminate  the  NOx  per- 
gallon  minimum  standards  because 
these  standards  may  impose  substantial 
costs  in  producing  RFG  without 
commensurate  benefits  to  the 
environment.  (See  Preamble  Section 
III.A.l.).  The  NOx  per-gallon  minimum 
standards  were  included  in  the  final 
rule  as  a  tool  to  assure  an  even 
distribution  of  NOx  benefits  from  area  to 
area.  However,  EPA  believes  that  a  less 
costly  alternative,  em  increase  in  the 
number  of  required  surveys,  would 
achieve  a  similar  level  of  assurance  of 
even  distribution  of  NOx  benefits.  EPA 
estimates  that  the  incremental  cost 
burden  of  these  additional  surveys  will 
be  roughly  $1,100,000  industry-wide  (20 
additional  surveys  at  approximately 
$55,000  each),  or  about  $7,333  per  RFG 
refiner  or  importer  ($1,100,000  150 
refiners/importers).  The  increased  cost 
burden  due  to  the  additional  survey 


requirement,  however,  would  be  more 
than  offset  by  the  elimination  of  the 
burden  on  industry  imposed  by  the  per- 
gallon  NOx  minimum  standards. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  emd 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA’s  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

Comments  are  requested  on  the 
Agency’s  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  OPPE 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137),  401  M  St.,  SW.,  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th  St., 
NW.,  Washington,  DC  20503,  marked 
“Attention:  Desk  Officer  for  EPA.’’ 
Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  July  11, 
1997,  a  comment  to  OMB  is  best  assured 
of  having  its  full  effect  if  OMB  receives 
it  by  August  11, 1997.  The  final  rule 
will  respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

Xm.  Unfunded  Mandates  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  • 
(“Unfunded  Mandates  Act”),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  expenditure  by  State, 
loccd,  and  tribal  governments,  in  the 
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aggregate;  or  by  the  private  section,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with  the 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  action 
proposed  today  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  action  has  the  net 
effect  of  reducing  biirdens  of  the 
reformulated  gasoline  program  on 
regulated  entities.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

XIV.  Statutory  Authority 

The  statutory  authority  for  the  actions 
proposed  today  is  granted  to  EPA  hy 
sections  114,  211  (c)  and  (k),  and  301  of 
the  Clean  Air  Act,  as  amended;  42 
U.S.C.  7414,  7545  (c)  and  (k),  and  7601. 

List  of  Subject  in  49  CFR  Part  80 

Environmental  Protection,  Air 
pollution  control.  Fuel  additives. 
Gasoline,  Motor  vehicle  pollution. 
Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 

Dated:  June  24, 1997. 

Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  80  of  title  40  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  80— REGULATION  OF  FUELS 
AND  FUEL  ADDITIVES 

1.  The  authority  citation  for  part  80 
,  continues  to  read  as  follows: 

Authority:  Secs.  114,  211,  and  301(a)  of  the 
Clean  Air  Act  as  amended  (42  U.S.C  7414, 
7545,  and  7601(a)). 

2.  Section  80.2  is  amended  by 
removing  and  reserving  paragraphs  (y), 
(z),  (tt)  and  (uu),  and  revising 
par^raphs  (w),  (ee),  (gg)  and  (ss)  to  read 
as  follows: 

§80.2  Definitions. 

*  ♦  *  *  « 

(w)  Previously  certified  gasoline  . 
means  reformulated  or  conventional 
gasoline  or  RBOB  that  has  been 
produced  by  a  refiner  or  oxygenate 
blender,  or  imported  by  an  importer,  in 
accordance  with  applicable  standards 
and  requirements,  and  that  the  refiner, 
oxygenate  blender  or  importer  has 


included  or  will  include  in  the 
compliance  calculations  for 
reformulated  or  conventional  gasoline. 

***** 

(ee)  Reformulated  gasoline  means  any 
gasoline  whose  formulation  has  been 
certified  imder  §  80.40,  and  which 
meets  each  of  the  standards  and 
requirements  prescribed  under  §  80.41. 
***** 

(gg)  Batch  of  gasoline  means  a 
quantity  of  gasoline  that  is 
homogeneous  with  regard  to  those 
properties  that  are  specified  for 
conventional  or  reformulated  gasoline. 
***** 

(ss)  Tank  truck  means  a  truck  and/or 
trailer  used  to  transport  or  cause  the 
transportation  of  gasoline  or  diesel  fuel, 
that  meets  the  definition  of  motor 
vehicle  in  section  216(2)  of  the  Act. 
***** 

3.  Section  80.3  is  revised  to  read  as 
follows: 

§80.3  Test  methods. 

(a)  Lead  content.  Lead  content  shall 
be  determined  in  accordance  with 
American  Society  for  Testing  and 
Materials  (ASTM)  standard  method  D 
3237-90,  entitled  “Standard  Test 
Method  for  Lead  in  Gasoline  by  Atomic 
Absorption  Spectroscopy”,  or  ASTM 
stand^d  method  D  5059-92,  entitled 
“Standard  Test  Method  for  Lead  in 
Gasoline  by  X-Ray  Spectroscopy”. 

(b)  Phosphorus  content.  Phosphorus 
content  shall  be  determined  iising 
ASTM  standard  method  D  3231-94, 
entitled  “Standard  Test  Method  for 
Phosphorus  in  Gasoline”. 

(c)  Reid  vapor  pressure  (RVP).  Reid 
Vapor  Pressure  (RVP)  shall  be 
determined  using  the  test  method 
specified  in  §  80.46(c). 

(d)  Oxygen  and  oxygenate  content. 
Oxygen  and  oxygenate  content, 
including  ethanol  content  in  percentage 
by  volume,  shall  be  determined  using 
the  test  methods  specified  in  §  80.46(g). 
The  voliime  per-cent  ethanol  in  fuel 
shall  be  calcinated  using  the  following 
equation: 

VE.oh(%)  =  tWtE«,h(%))  *  (Dfi,ei/0.7939) 
Where: 

Vetoh  =  Concentration  of  Ethanol  by 
Volume. 

WtEioh  =  Concentration  of  Ethanol  by 
Weight. 

DfiMi  =  Relative  Density  of  Fuel  under 
Study  @  60  “F. 

(e)  Cetane  index.  The  cetane  index  of 
diesel  fuel  shall  be  determined  using 
ASTM  standard  method  D  976-91, 
entitled  “Standard  Methods  for 
Calculated  Cetane  Index  of  Distillate 
Fuels.” 


(f)  Sulfur  content.  Sulfur  content  shall 
be  determined'using  the  test  method 
specified  in  §  80.46(a).  ASTM  D  4294- 
90  may  be  used  as  an  alternative  method 
for  determining  the  sulfur  content  in 
diesel  fuel. 

(g)  Aromatic  content  of  diesel  fuel. 

The  aromatic  content  of  diesel  fuel  shall 
be  determined  using  ASTM  standard 
method  D  5186-96,  entitled  “Standard 
Test  Method  for  Determination  of 
Aromatic  Content  of  Diesel  Fuel  by 
Supercritical  Fluid  Chromatograph.” 
Mass  per-cent  diesel  aromatics  shall  be 
converted  to  volume  per-cent  diesel 
aromatics  using  the  following  equation: 
Vol%  =  (Mass%  *  0.916)  +  1.33 
Where  Mass%  refers  to  the  output  from 

D  5186-96. 

(h)  Incorporations  by  reference. 

ASI^  standard  test  methods,  D  3237- 
90,  D  5059-92,  D  3231-94,  D  976-91, 
and  D  5186-96  are  incorporated  by 
reference.  These  incorporations  by 
reference  were  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  the 
American  Society  for  Testing  and 
Materials,  100  Barr  Harbor  Dr.,  West 
Conshohocken,  PA  19428.  Copies  may 
be  inspected  at  the  Air  Docket  Section 
(LE-131),  room  M-1500,  U.S. 
Environmental  Protetition  Agency, 
Docket  No.  A-97-03,  401  M  Street,  SW, 
Washington,  DC  20460,  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

4.  Section  80.8  is  added  to  subpart  A 
to  read  as  follows: 

§  80.8  Sampling  methods  for  gasoline  and 
diesel  fuel 

The  sampling  methods  specified  in 
this  section  sh^l  be  used  to  collect 
samples  of  gasoline  and  diesel  fuel  for 
purposes  of  determining  compliance 
with  the  requirements  of  this  part. 

(a)  Manual  sampling.  Manual 
sampling  of  tanks  and  pipelines  shall  be 
performed  according  to  the  applicable 
procedures  specified  in  American 
Society  for  Testing  and  Materials 
(ASTM)  method  D  4057-95,  entitled 
“Standard  Practice  for  Manual  Sampling 
of  Petroleum  and  Petroleum  Products.” 

(b)  Automatic  sampling.  Automatic 
sampling  of  petroleum  products  in 
pipelines  shall  be  performed  according 
to  the  applicable  procedures  specified 
in  ASTM  method  D  4177-95,  entitled 
“Standard  Practice  for  Automatic 
Sampling  of  Petroleum  and  Petroleum 
Products.” 

(c)  Sampling  and  sample  handling  for 
volatility  measurement.  Samples  to  be 
analyzed  for  Reid  Vapor  Pressure  (RVP) 
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shall  be  collected  and  handled 
according  to  the  applicable  procedures 
in  ASTM  method  D  5842-95,  entitled 
“Standard  Practice  for  Sampling  and 
Handling  of  Fuels  for  Volatility 
Measurement.” 

(d)  Sample  compositing.  Composite 
samples  shall  be  prepared  using  the 
applicable  procedures  in  ASTM  method 
D  5854-96,  entitled  “Standard  Practice 
for  Mixing  and  Handling  of  Liquid 
Samples  of  Petroleum  and  Petroleum 
Products.” 

(e)  Incorpomtions  by  reference.  ASTM 
standard  practices  D  4057-95,  D  4177- 
95,  D  5842-95,  and  D  5854-96,  are 
incorporated  by  reference.  These 
incorporations  by  reference  were 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  American  Society 
for  Testing  and  Materials,  100  Barr 
Harbor  Dr.,  West  Conshohocken,  PA 
19428.  Copies  may  be  inspected  at  the 
Air  Docket  Section  (LE-131),  room  M- 
1500,  U.S.  Environmental  Protection 
Agency,  Docket  No.  A-97-03,  401  M 
Street,  SW,  Washington,  DC  20460,  or  at 
the  Office  of  the  Federal  Register, 
National  Archives  and  Records 
Administration,  Washington,  DC  20408, 
(202) 523-4534. 

5.  Section  80.27  is  amended  by 
revising  paragraph  (b)  and  the  first  three 
sentences  of  paragraph  (d)(2)  to  read  as 
follows: 

§  80.27  Controls  and  prohibitions  on 
gasoline  volatility. 

***** 

(b)  Determination  of  compliance. 
Compliance  with  the  standards  listed  in 
paragraph  (a)  of  this  section  shall  be 
determined  using  the  sampling  methods 
specified  in  §  80.8,  and  the  testing 
method  specified  §  80.3(c). 
***** 

(d)*  •  * 

(2)  In  order  to  qualify  for  the  special 
regulatory  treatment  specified  in 
paragraph  (d)(1)  of  this  section,  gasoline 
must  contain  denatured,  anhydrous 
ethanol.  The  concentration  of  the 


ethanol,  excluding  the  required 
denaturing  agent,  must  be  at  least  9% 
and  no  more  than  10%  (by  volume)  of 
the  gasoline.  The  ethanol  content  of  the 
gasoline  shall  be  determined  using  the 
test  method  specified  in  §  80.3(d).  *  *  * 
***** 

6.  Section  80.28  is  amended  by 
adding  paragraph  (g)(l)(iii)  to  read  as 
follows: 

§  80.28  Liability  for  violations  of  gasoline 
volatility  controls  and  prohibitions. 
***** 


(iii)  An  oversight  program  under 
paragraph  (g)(l)(ii)  of  this  section  need 
not  include  periodic  sampling  and 
testing  of  gasoline  in  a  ta^  truck 
operated  by  a  common  carrier,  but  in 
lieu  of  such  tank  truck  sampling  and 
testing,  the  common  carrier  shall 
demonstrate  evidence  of  an  oversight 
program  for  monitoring  compliance 
with  the  volatility  requirements  of 
§  80.27  relating  to  the  transport  or 
storage  of  gasoline  by  tank  truck,  such 
as  appropriate  guidance  to  drivers  on 
compliance  with  applicable 
requirements  and  the  periodic  review  of 
records  normally  received  in  the 
ordinary  course  of  business  concerning 
gasoline  quality  and  delivery. 
***** 

7.  Section  80.29  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  80.29  Controls  and  prohibitions  on 
diesei  fuel  quality. 

***** 

(b)  Determination  of  compliance.  (1) 
Any  diesel  fuel  that  does  not  show 
visible  evidence  of  being  dyed  with 
either  1,4-dialkylamino-anthraquinone 
(which  has  a  characteristic  blue-green 
color  in  diesel  fuel)  or  dye  solvent  red 
164  (which  has  a  characteristic  red  color 
in  diesel  fuel)  shall  be  considered  to  be 
available  for  use  in  diesel  motor 
vehicles  and  motor  vehicle  engines,  and 
shall  be  subject  to  the  prohibitions  of 
paragraph  (a)  of  this  section. 

(2)  Compliance  with  the  standards 
listed  in  paragraph  (a)  of  this  section 


shall  be  determined  using  the  applicable 
sampling  methods  specified  in  §  80.8, 
and  the  testing  methods  specified  in 
§80.3. 

***** 

8.  Section  80.30  is  amended  by 
revising  paragraph  (g)(l)(i)  to  read  as 
follows: 

§  80.30  Liability  for  violations  of  diesei  fuei 
control  and  prohibitions. 
***** 

(g).  .  . 

(D*  *  * 

(i)  Evidence  of  an  oversight  program 
conducted  by  the  carrier,  for  monitoring 
the  diesel  fuel  stored  or  transported  by 
that  carrier,  such  as  periodic  sampling 
and  testing  of  the  cetane  index  and 
sulfur  percentage  of  incoming  diesel 
fuel.  Such  an  oversight  program  need 
not  include  periodic  sampling  and 
testing  of  diesel  fuel  in  a  tank  truck 
operated  by  a  common  carrier,  but  in 
lieu  of  such  tank  truck  sampling  and 
testing  the  common  carrier  shall 
demonstrate  evidence  of  an  oversight 
program  for  monitoring  compliance 
with  the  diesel  fuel  requirements  of 
§  80.29  relating  to  the  transport  or 
storage  of  diesel  fuel  by  tank  truck,  such 
as  appropriate  guidance  to  drivers  on 
compliance  with  applicable 
requirements  and  ffie  periodic  review  of 
records  normally  received  in  the 
ordinary  course  of  business  concerning 
diesel  fhel  quality  and  delivery;  and 
*  *  *  *  *  * 

9.  Section  80.41  is  amended  by 
revising  paragraphs  (d)  and  (f), 
introductory  text  the  tables  in 
paragraphs  (d)  and  (f);  adding  paragraph 
(h)(3);  and  revising  paragraph  (p)  to  read 
as  follows: 

§  80.41  Standards  and  requirements  for 
compliance. 

***** 

(d)  Phase  I  complex  model  averaged 
standards.  The  Phase  I  “complex 
model”  standards  for  compliance  when 
achieved  on  average  are  as  follows: 


Phase  I  Complex  Model  Averaged  Standards 


VOC  emissions  performance  reduction  (percent)Gasoline  designated  for  VOC-Control  Region  1 : 

Standard  . 

Per-Gallon  Minimum . . . 

Gasoline  designated  for  VOC-Control  Region  2: 

Standard  . 

Per-Gallon  Minimum . 

Toxics  air  pollutants  emissions  performance  reduction  (percent) . 

NOx  emissions  performance  reduction  (percent) . 

Oxygen  content  (percent,  by  weight) 

Standard  . 

Per-Gallon  Minimum . ' . 

Benzene  (percent,  by  volume): 

Standard  . 


>36.6 

>32.6 

>17.1 

>13.1 

>16.5 

>1.5 

^.1 

>1.5 

<0.95 
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Phase  I  Complex  Model  Averaged  Standards— Continued 


Per-Gallon  Maximum . . . . . . . . . . . . 1  ^1.30 


*  *  «  *  * 

(f)  Phase  n  complex  model  avemged  standards.  The  Phase  n  “complex  model”  standards  for  compliance  when 
achieved  on  average  are  as  follows: 

Phase  II  Complex  Model  Averaged  Standards 


VOC  emissions  performance  reduction  (percent)  Gasoline  designated  for  VOC-Control  Region  1 : 

Per-Gallon  Minimum . - . . : -  ^5.0 

Gasoline  designated  for  VOC-Controi  Region  2: 

Per-Gallon  Minimum . . . . . . . - . . .  >23.4 

Toxic  air  pollutants  emissions  performarv^e  reduction  (percent) . . . . . . . . . .  ^1.5 

NOx  emissions  performarK:e  reduction  (percent). 

Gasoline  designated  as  VOC-Controlted . .'. . . . . . - . . .  ^.8 

Gasoline  not  designated  as  VOC-Controlled  . . . . . . . . . . . .  .5 

Oxygen  content  (percent,  by  weight): 

Standard  . . : . . . . . . . . . . . . .  ^.1 

Per-Gallon  Minimum  . . . . .  if  .5 

Benzene  (percent,  by  volume): 

Per-Gallon  Minimum . . . . . . . . . . .^r. .  .30 


***** 

(h)  *  *  * 

(3)  (i)  In  the  case  of  reformulated 
gasoline  subject  to  the  simple  model 
standards,  the  simple  model  liinits 
specified  at  §  80.42(c)(1). 

(ii)  In  the  case  of  reformulated 
gasoline  subject  to  the  complex  model 
standards,  the  complex  model  limits 
specified  at  §  80.45(f)(l)(i). 
***** 

(р)  Effective  date  for  changed 
minimum  or  maximum  standards.  In 
the  case  of  any  minimum  or  maximum 
standard  that  is  changed  to  be  more 
stringent  by  operation  of  paragraphs  (k), 
(m),  (n),  or  (o)  of  this  section,  the 
efi^ective  date  for  such  change  shall  be 
the  following  niunber  of  days  following 
the  date  EPA  announces  the  change: 

(1)  60  days  for  refinery  or  import 
facilities; 

(2)  150  days  for  retail  outlets  and 
wholesale  purchaser-consiuner 
facilities;  and 

(3)  120  days  for  all  other  facilities. 

***** 

10.  Section  80.45  is  amended  by 
revising  paragraphs  (c)(l)(iv)(B), 
(c)(l)(iv)(C)(6),  (c)(l)(iv)(D)(6), 

(c) (l)(iv)(D)(12),  (c)(l)(iv)(D)(13); 

(d) (l)(iv)(B);  and  (fi(l)(i)  to  read  as 
follows: 

§  80.45  Complex  emissions  model. 
***** 

(с)  *  *  • 

(1)  *  *  * 

(iv)  *  *  * 

(B)  (1)  For  fuels  with  E200,  E300  and/ 
or  ARO  levels  outside  the  ranges 
defined  in  Table  6,  Yvoc(t)  shall  be 
defined  for  Phase  I: 


Yvoc(t)=100%  X  0.52  X  [exp(vi(et))/ 
exp(vi(b))-ll  • 

+100%  X  0.-48  X  [exp(v2(et))/ 
exp(v2(b))  -  U 

+{100%  xO.52  X  [exp(vi(et)) 
/exp(vi(b))] 

X  [{[(0.0002144  xE200e,)  -0.014470) 
XAE200} 

+{[(0.0008174  X  E300e,)  -  0.068624 

-  (0.000348  X  AROe,)l  x  AE300} 

+{(-0.000348  xE300e,)+0.0323712  X 

A  ARO}]} 

+{100%  X  0.48  X  [exp(v2(et))/  ‘ 

exp(v2(b))] 

X  [{[(0.000212  xE200«)- 0.01350)  X 
AE200} 

+{[(0.000816  X  E300e.) -0.06233 

-  (0.00029  X  AROe,))  X  AE300} 

+'{[  (-0.00029  xE300ed  +0.028204)  x 
AARO})} 

(2)  For  Phase  II: 

Yvoc(t)=100%  X  0.444  X  [exp(v,(et))/ 
exp(vi(b))-l) 

+100%  X  0.556  X  [exp(v2(et))/ 
exp(v2(b))-l) 

+{100%  X  0.444  X  [exp(vi(et))/ 
exp(vi(b))) 

X  [{[(0.0002144  X  E200e,)  -0.014470) 
XAE200} 

+{[(0.0008174  X  E300e,)  -  0.068624 

-  (0.000348  X  AROe,))  X  AE300} 

+{[(-0.000348  X  E300e,)  +  0.0323712) 

xAARO})} 

+{100%  X  0.556  X  [exp(v2(et))/ 
exp(v2(b))) 

X  [{[(0.000212  X  E200e,)  -  0.01350)  x 
AE200} 

+{[(0.000816  X  E300e,)- 0.06233 

-(0.00029  X  AROAet))  x  AE300} 

+{[(-0.00029  X  E300e,)  +0.028204]  X 
AARO})} 

i 


(6)  If  [80.32+(0.390  X  ARO)]  exceeds 
94  for  the  target  fuel,  and  the  target  fuel 
value  for  E300  exceeds  94,  then  the 
E300  value  for  the  “edge  target”  fuel 
shall  be  set  equal  to  94- volume  percent 
***** 

(£»*** 

(6)  If  [79.75+(0.385  X  ARO)]  exceeds 
94  for  the  target  fuel,  and  th^arget  fuel 
value  for  E300  exceeds  94.  tron  the 
E300  value  for  the  “edge  target”  fuel  ■ 
shall  be  set  equal  to  94  volume  percent. 
***** 

(12)  If  the  E300  level  of  the  target  fuel 
is  less  than  72  percent,  then  AE300  shall 
be  set  equal  to  (E300  -  72  percent). 

(13)  If  the  E300  level  of  the  target  fuel 
is  greater  than  94  voliune  percent  and 
(79.75  +  (0.385  X  ARO)  also  is  greater 
than  94,  then  AE300  shall  be  set  equal 
to  (E300  —94  volume  percent)*  *  * 
***** 

(d)  *  *  * 

-(!)*** 

(iv)  *  *  * 

(B)  For  fuels  with  SUL,  OLE,  and/or 
ARO  levels  outside  the  ranges  defined 
in  Table  7  of  paragraph  (d)(l)(iv)(A)  of 
this  section,  YNox(t)  shall  be  defined  as: 

(1)  For  Phase  I: 

YNox(t)=100%  X  0.82  X  [exp(ni(et))/ 
exp(n,(b))-l] 

+100%  X  0.18  X  [exp(n2(et))/ 
exp(n2(b))-l) 

+{100%  X  0.82  X  [exp(ni(et))/ 
exp(ni(b))) 

X  [{[(-0.00000133  X 

SUL«)+0.000692)  X  ASUL} 

X  {[(-0.000238  X  AROe,)+0.0083632) 
X  AARO} 

+{[(0.000733  X  OLEc)  -  0.002774)  X 
AOLE})} 
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+{100%  X  0.18  X  texp(n2(et))/ 
exp(n2(b))l 

X  [{0.000252  X  ASUL} 

+{[(-0.0001599  xAROe.)+0.007097]  x 
AARO} 

+{[(0.000732  X  OLE«)  -0.00276]  x 
AOLE}]} 

For  Phase  II: 

*  *  *  *  * 

(f)*** 

(1)  *  *  * 

(i)  *  *  * 

For  reformulated  gasolines: 


Fuel 

property 

Acceptable  range 

Oxygen  .... 

0.00 — 4.0  weight  percent. 

Sulfur  . 

0.0—500.0  parts  per  million  by 

weight. 

RVP  . 

6.4—10.0  pounds  per  square 

inch. 

E200  . 

30.0 — 70.0  evaporated  percent. 

E300  . 

70.0 — 100.0  evaporated  percent. 

Aromatics 

0.0 — 55.0  volume  percent. 

Olefins  . 

0.0 — ^25.0  volume  percent. 

Benzene  .. 

0.0— 2.0  volume  percent. 

***** 

11.  Section  80.46  is  amended  by 
revising  paragraphs  (a)  through  (e)  (f)(3), 

(g)  and  (h);  and  adding  paragraph  (i)  to 
read  as  follows: 

§  80.46  Measurement  of  reformulated  and 
conventional  gasoline  fuel  parameters. 

(a)  Sulfur.  (1)  Sulfur  content  shall  be 
determined  using  American  Society  for 
Testing  and  Materials  (ASTM)  standard 
method  D  2622-94,  entitled  “Standard 
Test  Method  for  Sulfur  in  Petroleum 
Products  by  X-Ray  Spectrometry.” 

(2)  Alternative  test  method  for 
conventional  gasoline. 

(1)  Prior  to  September  1, 1998,  any 
refiner  or  importer  may  determine 
sulfur  content  in  conventional  gasoline 
using  standard  method  ASTM  D  5453- 
93,  entitled  “Standard  Test  Method  for 
Determination  of  Total  Sulfur  in  Light 
Hydrocarbons,  Motor  Fuels  and  Oils  by 
Ultraviolet  Fluorescence”,  provided  that 

(ii)  the  test  result  is  correlated  with 
the  method  specified  in  paragraph  (a)(1) 
of  this  section. 

(b)  Olefins.  Olefin  content  shall  be 
determined  using  ASTM  standard 
method  D  1319-95a,  entitled  “Standard 
Test  Method  for  Hydrocarbon  Types  in 
Liquid  Petroleum  Products  by 
Fluorescent  Indicator  Adsorption.” 

(c)  Reid  vapor  pressure  (RVP).  (1) 

Reid  Vapor  Pressure  (RVP)  shall  be 
determined  using  ASTM  standard 
method  D  5191-96,  entitled  “Standard 
Test  Method  for  Vapor  Pressure  of 
Petroleum  Products  (Mini  Method),” 
provided  that — 

(2)  The  RVP  equivalent  is  calculated 
using  the  following  equation: 


RVP  (PSD  =  (0.956  *  x)  -  0.347 
or 

RVP  (kPa)  =  (0.956  *  x)  -  2.39 
Where: 

X  =  The  total  measured  pressure  in  PSI 
or  kPa 

(d)  Distillation.  (1)  Distillation 
parameters  shall  be  determined  using 
ASTM  standard  method  D  86-96, 
entitled  “Standard  Test  Method  for 
Distillation  of  Petroleum  Products;” 
except  that 

(2)  The  figures  for  repeatability  and 
reproducibility  given  in  degrees 
F^irenheit  in  Table  9  in  the  ASTM 
method  are  incorrect,  and  shall  not  be 
used. 

(e)  Benzene.  Benzene  content  shall  be 
determined  using  either: 

(1) (i)  ASTM  standard  method  D  3606- 
96,  entitled  “Standard  Test  Method  for 
Determination  of  Benzene  and  Toluene 
in  Finished  Motor  and  Aviation 
Gasoline  by  Gas  Chromatography;” 
except  that 

(ii)  Instrument  parameters  must  be 
adjusted  to  ensure  complete  resolution 
of  the  benzene,  ethanol  and  methanol 
peaks  because  ethanol  and  methanol 
may  cause  interference  with  ASTM 
standard  method  D  3606-96  when 
present;  or 

(2)  The  gas  chromatography  method 
specified  in  paragraphs  (D  (1)  and  (2)  of 
this  section. 

(D*  *  * 

(3) (i)  Prior  to  September  1, 1998,  any 
refiner  or  importer  may  determine 
aromatics  content  using  ASTM  standard 
method  D  1319-95a,  entitled  “Standard 
Test  Method  for  Hydrocarbon  Types  in 
Liquid  Petrolemn  Products  by 
Fluorescent  Indicator  Adsorption,”  for 
purposes  of  meeting  any  testing 
requirement  involving  aromatics 
content;  provided  that 

(ii)  The  refiner  or  importer  test  result 
is  correlated  with  the  method  specified 
in  paragraph  (D(l)  of  this  section. 

(g)  Oxygen  and  oxygenate  content.  (1) 
Oxygen  and  oxygenate  content  shall  be 
determined  using  ASTM  standard 
method  D  5599-95,  entitled  “Standard  • 
Test  Method  for  Determination  of 
Oxygenates  in  Gasoline  by  Gas 
Chromatography  and  Oxygen  Sensitive 
Flame  Ionization  Detection.” 

(2)(i)  Prior  to  September  1, 1998,  and 
when  the  oxygenates  present  are  limited 
to  MTBE,  ETBE,  TAME,  DIPE,  tertiary- 
amyl  alcohol,  and  Ci  to  C4  alcohols,  any 
refiner,  importer,  or  oxygenate  blender 
may  determine  oxygen  and  oxygenate 
content  using  ASTM  standard  method  D 
4815-94a,  entitled  “Standard  Test 
Method  for  Determination  of  MTBE, 
ETBE,  TAME,  DEPE,  tertiary-Amyl 
Alcohol  and  Ci  to  C4  Alcohols  in 


Gasoline  by  Gas  Chromatography,”  for 
purposes  of  meeting  any  testing 
requirement;  provided  that 

(ii)  The  refiner  or  importer  test  result 
is  correlated  with  the  method  set  forth 
in  paragraph  (g)(1)  of  this  section. 

(h)  Butane  test  methods.  (1)  Sulfur 
content  in  butane  shall  be  determined 
using  ASTM  D  5623-94,  entitled 
“StemdardTest  Method  for  Sulfur 
Compounds  in  Light  Petroleum  I.iquids 
by  Gas  Chromatography  and  Sulfur 
Selective  Detection.” 

(2)  Light  hydrocarbon  content  in 
butane  shall  be  determined  using  ASTM 
D  2163-91,  entitled  “Standard  Test 
Method  for  Analysis  of  Liquefied 
Petroleum  (LP)  Gas  and  Propane 
Concentrates  by  Gas  Chromatography.” 

(3)  Benzene  and  aromatic  content  of 
butane  shall  be  determined  using  the 
Gas  Producers  Association  (GPA) 
method  2186-95,  entitled  “Tentative 
Method  for  the  Extended  Analysis  of 
Hydrocarbon  Liquid  Mixtures 
Containing  Nitrogen  and  Carbon 
Dioxide  by  Temperature  Programmed 
Gas  Chromatography.” 

(i)  Incorporations  by  reference.  ASTM 
standard  methods  D  3606-96,  D  1319- 
95a, D  4815-94a, D  2622-94, D  5453- 
93, D  86-96, D  5191-96, D  5599-95, D 
5623-94,  D  2163-91,  and  GPA  2186-95 
are  incorporated  by  reference.  These 
incorporations  by  reference  were 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  of  the 
ASTM  standard  methods  may  be 
obtained  firom  the  American  Society  of 
Testing  Materials,  100  Barr  Harbor  Dr., 
West  Conshohocken,  PA  19428.  Copies 
of  GPA  method  2186-95  may  be 
obtained  from  the  Gas  Producers 
Association,  6526  East  60th  Street, 
Tulsa,  OK  74145.  Copies  may  be 
inspected  at  the  Air  Docket  Section  (LE- 
131),  room  M-1500,  U.S.  Environmental 
Protection  Agency,  Docket  No.  A-97- 
03,  401  M  Street  SW.,  Washington,  DC 
20460  or  at  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408, 
(202)  523-^534. 

12.  Section  80.47  is  added  to  subpart 
D  to  read  as  follows: 

§  80.47  Sampling  of  reformulated  and 
conventional  gasoline  and  RBOB. 

(a)  Sample  collection,  handling,  and 
compositing  procedures.  Any  person 
who  samples  reformulated  or 
conventional  gasoline,  or  blendstocks 
used  to  produce  reformulated  or 
conventional  gasoline,  in  order  {o  meet 
any  requirement  of  subparts  D  or  E  shall 
follow  the  procedures  specified  in 
§  80.8. 
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(b)  Determination  of  homogeneity  for 
reformulated  and  conventional  gasoline. 
Homogeneity  of  the  gasoline  shall  be 
determined  prior  to  preparation  of,  or 
analysis  of,  die  sample  used  to  establish 
the  ^tch  properties  for  purposes  of 
§§  80.65(e),  80.72  and  80.101(i). 
Homogeneity  shall  be  determined  as 
follows. 

(1)  Where  the  gasoline  contained  in  a 
single  tank  or  compartmmit  is  to  be 
treated  as  a  single  batch: 

(1)  By  collecting,  at  a  minimum, 
upper,  middle,  and  lower  spot  or  tap 
samples  following  the  procedures 
referencad  in  §§  80.8  (a)  and  (c);  or 

(ii)(A)  By  following  procedures  for 
tank  mixing  that  result  in  complete  tank 
homogeneity,  that  the  party  is  able  to 
demonstrate  through  historic  sampling 
and  testing  data  for  the  same  types  of 
blendstoc^,  storage  tank  configuration, 
mixing  apparatus,  and  mixing  protocol; 
and 

(B)  By  collecting,  at  a  minimum, 
upper,  middle,  and  lower  spot  or  tap 
samples  of  the  batch,  analyzing  these 
samples  for  gravity,  and  demonstrating 
that  the  gravity  values  do  not  differ  by 
more  than  0.3**  API,  unless  it  is  not 
possible  to  collect  spot  or  tap  samples 
fiom  the  storage  tank. 

(2)  Where  the  product  contained  in  a 
marine  vessel  with  multiple 
compartments  is  to  be  treated  as  a  single 
batch,  by  collecting  a  sample  from  each 
compartoent  using  the  nmning  sample 
collection  procedure  referenced  in 

§§  80.8  (a)  and  (c); 

(3)  The  samples  collected  imder 
paragraphs  (b)(l)(i)  and  (bH2)  of  this 
section  shall  be  analyzed  for  each 
parameter  for  which  the  batch  is  subject 
to,  or  that  is  used  to  calculate  an 
emissions  performance  for  which  the 
batch  is  subject  to,  a  standard  specified 
in  §80.41  or  §80.101. 

(4)  The  analyses  under  paragraph 
(b)(3)  of  this  section  shall  use  the  test 
methods  specified  in  §  80.46,  or 
alternative  test  methods  for  which  the 
party  is  able  to  demonstrate  correlation 
to  the  values  obtained  by  the  methods 
specified  in  §  80.46. 


(5) (i)  For  gasoline  to  be  considered 
homogeneous,' the  maximum  difference 
in  the  analytical  results  of  samples 
collected  imder  paragraphs  (b)(l)(i)  and 
(b)(2)  of  this  section  shall  be  no  larger 
than  the  range  specified  in 

§  80.65(e)(2)(i)  for  each  parameter; 
however 

(ii)  In  no  case  may  any  sample  violate 
a  per-gallon  iriinimiim  or  inaxifniiTn 
standard  imder  §  80.41  that  is  applicable 
to  the  batch. 

(6)  If  the  gasoline  meets  the  criteria  to 
be  considei^  homogeneous,  it  may  be , 
treated  as  a  batch  pursuant  to  §  80.2(gg). 

(c)  Additional  sampling  options  for 
imported  gasoline.  (1)  In  the  case  of 
imported  reformulated  gasoline,  the 
gasoline  contained  in  marine  vessels 
with  multiple  compartments  may  be 
treated  as  a  single  batch  of  reformulated 
gasoline  and  the  properties  may  be 
based  on  a  volvune  weighted  composite 
sample  prepared  using  the  procedures 
referenced  in  §  80.8(d)  provided  that: 

(i)  All  of  the  gasoline  contained  in  the 
multiple  compartments  is  transferred  to 
a  sin^e  shore  tank;  or 

(ii)  The  gasoline  from  the  vessel  is 
transferred  to  multiple  shore  tanks  and 
is  determined  for  each  tank  separately  to 
meet  all  per-gallqn  minimum  or 
maximiun  standards  imde^§  80.41  that 
are  applicable  to  the  batch,  using  the 
following  procedure: 

(A)  The  gasoline  contained  in  the 
storage  tank.q  prior  to  the  transfer  of  any 
gasoline  from  the  vessel  (the  "heels”) 
shall  be  sampled  and  tested  using  the 
test  methods  specified  in  §  80.46,  or 
alternative  test  methods  for  which  the 
party  is  able  to  demonstrate  correlation 
to  the  values  obtained  by  the  methods 
specified  in  §  80.46; 

(B)  The  gasoline  contained  in  the 
storage  taiiks  subsequent  to  the  transfer 
of  all  gasoline  from  the  vessel  shall  be 
sampled  and  tested  using  the  test 
methods  specified  in  §  80.46,  or 
alternative  test  methods  for  which  the 
party  is  able  to  demonstrate  correlation 
to  the  values  obtained  by  the  methods 
specified  in  §  80.46;  and 

(C)  The  voliune  and  properties  of  the 
heels  shall  be  subtract^  ^m  the 


volume  and  properties  of  the  filled 
tanks  to  determine  the  voliune  and 
properties  of  the  gasoline  from  the 
vessel  only. 

(iii)  RVP  is  determined  iising  the 
volume  weighted  average  of  the 
individual  compartment  sample  results, 
analyzed  prior  to  preparation  of  the 
batch  composite  sample. 

(2)  In  the  case  of  imported 
reformvilated  gasoline,  the  gasoline 
transferred  to  shore  tanks  ^m  marine 
tank  vessels  may  be  certified  based  on 
shore  tank  sampling  following  the 
procedures  of  paragraphs  (cKl)(ii)  (A) 
through  (C)  of  this  section,  except  that 
testing  must  be  performed  using  only 
the  methods  specified  in  §  80.46. 

(3)  In  the  case  of  imported 
conventional  gasoline  the  gasoline 
contained  in  marine  vessels  with 
multiple  compartments  may  be  treated 
as  a  single  batch,  provided  that 
gasolines  of  different  octane  grades  (e.g., 
premium,  mid-grade  and  reg^ar)  are 
treated  as  separate  batches. 

(d)  Requirements  far  RBOB.  Each 
requirement  of  this  section  that  applies 
to  reformulated  gasoline  also  applies  to 
RBOB. 

13.  Section  80.49  is  amended  by 
revising  the  paragraph  (a)  introductory 
text,  the  entry  for  "New  Parameter”  in 
the  table  in  paragraph  (a)(1),  paragraph 
(a)(3),  introductory  text,  and  the  forst 
three  sentences  in  paragraph  (b), 
introductory  text,  to  read  as  follows: 

§80.49  Fuels  to  be  used  in  augmenting  the 
complex  emission  model  through  vehicle 
testing. 

***** 

(a)  Seven  fuels  (hereinafter  called  the 
“edition  fuels”)  shall  be  tested  for  the 
purpose  of  augmenting  the  complex 
emission  model  with  a  parameter  not 
currently  included  in  the  complex 
emission  model.  The  properties  of  the 
addition  fuels  are  specified  in 
paragraphs  (a)(ljand  (2)  of  this  section. 
The  addition  fuels  shall  be  specified 
with  at  least  the  same  lev^  of  detail  and 
precision  as  in  §  80.49(a)(5)(i),  and 

(1)  *  *  * 


Fuel  property 

Fuels 

1 

2 

3 

4 

5 

6 

7 

New  Parameter* . . . 

C 

* 

(C+B)/2 

B 

C 

B 

C 

B 

'  C  «  Candidaite  level,  B  -  Baseline  level. 


***** 

(3)  The  additicm  fuels  shall  be 
specified  with  at  least  the  same  level  of 


detail  and  precision  as  in 
§  80.49(a)(5Ki).  and  this  information 
shall  be  included  in  the  petition 


sulunitted  to  the  Administrator 
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requesting  augmentation  of  the  complex 
emission  model. 

***** 

(b)  Three  fuels  (hereinafter  called 
“extention  fuels”)  shall  be  tested  for  the 
purpose  of  extending  the  valid  range  of 
the  complex  emission  model  for  a 
parameter  currently  included  in  the 
complex  emission  model.  The 
properties  of  the  extension  fuels  are 
specified  in  paragraphs  (b)(2)  through 

(4)  of  this  section.  The  extension  fuels 
shall  be  specified  with  at  least  the  same 
level  of  detail  and  precision  as  in 
§  80.49(a)(5)(i),  and  *  *  * 
***** 

14.  Section  80.50  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  80.50  General  test  procedure 
requirements  for  augmentation  of  the 
emission  models. 

(a)  •  •  * 

(2)  Toxics  emissions  must  be 
measured  when  testing  the  extension 
fuels  per  the  requirements  of  §  80.49(b) 
or  when  testing  addition  fuels  1,  2,  or 
3  per  the  requirements  of  §  80.49  (a). 
***** 

15.  Section  80.65  is  amended  by: 

a.  Revising  paragraphs  (d)(2)(vi)(A), 

(B),  and  (C);  removing  paragraphs 

(d) (2)(vi)(D)  and  (d)(2)(vi)(E);  and 
revising  paragraph  (d)(3); 

b.  Revising  paragraph  (e)(1);  to  adding 
an  entry  for  “total  oxygen  content”  in 
the  table  in  paragraph  (e)(2)(i),  and 
revising  the  first  sentence  of  paragraph 

(e) (2)(ii)(B); 

c.  Revising  paragraphs  (f),  (g),  (h),  and 

(i);  and 

d.  Adding  paragraph  (j),  to  read  as 
follows: 

§  80.65  General  requirements  for  refiners, 
importers,  and  oxygenate  blenders. 

*  *  *  *  ’  * 

(d)  *  *  * 

(2)  *  *  * 

(vi)  *  »  * 

(A)  Any  oxygenate; 

(B)  Ether  only;  or 

(C)  Oxygenate  of  a  type  and  amount 
that  is  specified  by  the  refiner  or 
importer. 

(3) (i)  The  requirements  of  this 
paragraph  (d)(3)  apply  to  each  batch  of: 

(A)  Reformulated  or  conventional 
gasoline,  or  RBOB,  produced  by  a 
refiner,  or  imported  by  an  importer; 

(B)  Reformulated  gasoline  produced 
by  an  oxygenate  blender  who  meets  the 
oxygen  standard  on  average; 

(C)  Oxygenate  added  to  conventional 
gasoline  downstream  of  the  refinery 
where  the  oxygenate  is  included  in  ' 
refinery  compliance  calculations  under 
§  80.101(g);  and 


(D)  Each  batch  of  blendstock 
produced  or  imported  and  transferred  if 
blendstock  accounting  is  required  under 
§  80.102(e). 

(ii)  Each  batch  identified  in  paragraph 
(d)(3)(i)  of  this  section  shall  be  assigned 
a  number  (the  “batch  number”), 
consisting  of  the  EPA-assigned  refiner, 
importer  or  oxygenate  blender 
registration  number,  the  EPA-assigned 
facility  registration  number,  the  last  two 
digits  of  the  year  in  which  the  batch  was 
produced,  imported  or  blended,  and  a 
imique  number  for  the  batch,  beginning 
with  the  nmnber  one  for  the  first  batch 
produced,  imported  or  blended  each 
calendar  year  and  each  subsequent 
batch  during  the  calendar  year  being 
assigned  the  next  sequential  number 
(e.g.  4321-54321-95-0000001,  4321- 
54321-95-0000002,  etc.). 

(e)  Determination  of  volume  and 
properties.  (1)  Each  refiner  or  importer 
shall  for  each  batch  of  reformulated 
gasoline  or  RBOB  produced  or  imported 
determine  the  volume,  and  the  value  of 
each  of  the  properties  specified  in 
paragraph  (e)(2)(i)  of  this  section,  except 
that  the  value  for  RVP  must  be 
determined  only  in' the  C8ise  of 
reformulated  gasoline  or  RBOB  that  is 
VOC-controlled.  These  determinations 
shall:  » 

(i)  Be  based  on  a  representative 
sample  of  the  reformulated  gasoline  or 
RBOB  that  is: 

(A)  Collected  from  a  quantity  of 
gasoline  or  RBOB  that  has  been 
determined  to  be  homogeneous  as 
specified  in  §  80.47(b); 

(B)  Collected  using  the  methodologies 
specified  in  §  80.8;  and 

(C)  Analyzed  using  the  methodologies 
specified  in  §  80.46; 

(ii)  In  the  case  of  RBOB,  follow  the 
oxygenate  blending  instructions 
specified  in  §  80.69(a)(2); 

(iii)  Be  carried  out  either  by  the 
refiner  or  importer,  or  by  an 
independent  laboratory,  as  part  of  an 
independent  analysis  program  under 
§80.72  ;and 

(iv)  Be  completed  prior  to  the  gasoline 
or  RBOB  leaving  the  refinery  or  import 
facility  for  each  parameter  that  is  subject 
to,  or  that  is  used  to  calculate  an 
emissions  performance  that  is  subject  to, 
a  minimum  or  maximum  standard 
specified  in  §§  80.41  (a)  through  (f). 
***** 


(2)  *  •  • 

(i)  *  *  * 

Fuel  property  Range 


Total  oxygen  content .  0.10wt%. 


(ii)*  *  * 

(B)  The  refiner  or  importer  shall  have 
the  gasoline  analyzed  for  the  property  at 

one  additional  independent  laboratory.* 

*  * 

(f)  Independent  analysis  requirement. 
(1)  Any  refiner  or  importer  of 
reformulated  gasoline  or  RBOB  shall 
meet  the  independent  analysis 
requirements  specified  under  §  80.72; 
except  that 

(2)  Any  refiner  that  produces 
reformulated  gasoline  using  computer- 
controlled  in-line  blending  equipment  is 
exempt  from  the  independent  sampling 
and  testing  requirements  specified  in 
paragraphs  (f)(1)  of  this  section, 
provided  that  such  refiner: 

(i)  Obtains  from  EPA  an  exemption 
from  these  requirements.  In  order  to 
seek  such  an  exemption,  the  refiner 
shall  submit  a  petition  to  EPA,  such 
petition  to  include: 

(A)  A  description  of  the  refiner’s 
computer-controlled  in-line  blending 
operation,  including  a  description  of: 

(1)  The  location  of  the  operation; 

(2)  The  length  of  time  the  refiner  has 
used  the  operation; 

(3)  The  volumes  of  gasoline  produced 
using  the  operation  since  the  refiner 
began  the  operation  or  during  the 
previous  three  years,  whichever  is 
shorter,  by  grade; 

(4)  The  movement  of  the  gasoline 
produced  using  the  operation  to  the 
point  of  fungible  mixing,  including  any 
points  where  all  or  portions  of  the 
gasoline  produced  is  accumulated  in 
gasoline  storage  t€uiks; 

(5)  The  physical  lay-out  of  the 
operation; 

(6)  The  automated  control  system, 
including  the  method  of  monitoring  and 
controlling  blend  properties  and 
proportions; 

(7)  Any  sampling  and  analysis  of 
gasoline  that  is  conducted  as  a  part  of 
the  operation,  including  on-line,  off¬ 
line,  and  composite,  and  a  description 
of  the  methods  of  sampling,  the 
methods  of  analysis,  the  parameters 
emalyzed  and  the  frequency  of  such 
analyses,  and  any  written,  printed,  or 
computer-stored  results  of  such 
analyses,  including  information  on  the 
retention  of  such  results; 

(8)  Any  sampling  and  analysis  of 
gasoline  produced  by  the  operation  that 
occurs  downstream  from  the  blending 
operation  prior  to  fungible  mixing  of  the 
gasoline,  including  emy  such  sampling 
and  analysis  by  the  refiner  and  by  any 
purchaser,  pipeline  or  other  carrier,  or 
by  independent  laboratories; 

(9)  Any  quality  assurance  procedures 
that  are  carried  out  over  the  operation; 
and 
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[10)  Any  occasion(s)  during  the 
previous  three  years  when  the  refiner 
adjusted  any  p^sical  or  chemical 
property  of  any  gasoline  produced  using 
the  operation  downstream  fit>m  the 
operation,  including  the  nature  of  the 
adjustment  and  the  reason  the  gasoline 
had  properties  that  required  adjustment; 
and 

(B)  A  description  of  the  independent 
audit  program  of  the  refiner’s  computer- 
controlled  in-line  blending  operation 
that  the  refiner  proposes  will  satisfy  the 
requirements  of  this  paragraph  (f)(2); 
and 

(11)  Carries  out  an  attest  engagement  of 
the  refinery’s  computer-controlled  in¬ 
line  blending  operation  for  each 
calendar  year  reporting  period,  as 
follows: 

(A)  The  audit  shall  follow  the  in-line 
blending  attest  procedures  specified  in 
§80.132; 

(B)  The  results  of  the  in-line  blending 
attest  engagement  shall  be  reported  as 
specified  in  §  80.130,  and  sh^l  be 
included  in  the  attest  report  submitted 
to  EPA  no  later  than  May  31  of  each 
year;  and 

(C)  The  attest  engagement  sfiall  be 
carried  out  by  an  auditor  who  meets  the 
criteria  specified  in  §  80.125;  and 

(iii)  Complies  with  any  other 
requirements  that  EPA  includes  as  part 
of  the  exemption. 
***** 

(g)  [Reserved] 

(h)  Compliance  audits.  Any  refiner  or 
importer  of  reformulated  gasoline  or 
RBOB,  and  any  oxygenate  blender  of 
any  RBOB  who  meets  the  oxygen 
standard  on  average,  shall  have  the 
reformulated  gasoline  and  RBOB  it 
produced,  imported  or  blended  during 
each  calendar  year  audited  for 
compliance  with  the  requirements  of 
this  subpart  D,  in  accordance  with  the 


requirements  of  subpai^.  F,  at  the 
conclusion  of  each  (^endar  year.  This 
audit  requirement  must  be  met 
separately  for  each  refinmy  and  for  each 
importer. 

(1)  Exclusion  of  previously  certified 
gasoline.  Any  refiner  vvho  combines 
blendstock  wdth  previously  certified 
reformulated  or  conventional  gasoline  to 
produce  reformulated  gasoline  or  RBOB 
shall  exclude  the  previously  certified 
gasoline  for  purposes  of  demonstrating 
compliance  with  the  standards  imder 
§80.41.  This  exclusion  shall  be 
accomplished  separately  by  the  refiner 
for  each  refinery  as  follows. 

(iXi)  E)etermine  the  volume  and 
properties  for  each  batch  of  previously 
certified  gasoline  received  that  is  used 
to  produce  reformulated  gasoline  or ' 
RBOB,  using  the  procedures  in 
paragraph  (e)(1)  of  this  section  and  in 
§  80.66,  and  the  independent  analysis 
requirements  in  paragraph  (f)  of  this 
section  in  the  case  of  previously 
certified  reformulated  gasoline. 

(ii)  (A)  In  the  c€ise  ofpreviously 
certified  reformulated  gasoline 
determine  the  emissions  performances 
for  toxics  and  NOx,  and  VOC  for  VOC- 
controlled  reformulated  gasoline,  and 
the  designations  for  VOC  control  and 
OPRG. 

(B)  In  the  case  of  previously  certified  * 
conventional  gasoline  determine  the 
exhaust  toxics  and  NOx  emissions 
performances. 

(2)  The  volume  and  properties  of  any 
batch  of  gasoline  produced  using 
previously  certified  gasoline  shall  be 
determined  without  regard  to  the 
previously  certified  gasoline  content. 

(3)  In  the  case  of  any  parameter  or 
emissions  performance  standard  that 
has  been  designated  by  the  refiner,  for 
the  refinery,  to  be  met  on  a  per-gallon 
basis  under  paragraph  (d)(2)(v)  of  this 


section,  the  per-gallon  standard  that 
applies  to  any  batch  of  reformulated 
gasoline  or  RBOB  produced: 

(i)  Using  any  previously  certified 
reformulated  gasoline  sh^l  be  the  more 
stringent  of: 

(A)  The  per-gallon  standard  that 
applies  to  the  refinery  under  §  80.41;  or 

(B)  the  most  stringent  value  for  that 
parameter  or  emissions  performance  for 
any  previously  certified  r^formvdated 
gasoline  used  to  produce  the  batch;  or 

(ii)  Using  any  previously  certified 
conventional  gasoline  shall  be  the 
standard  that  applies  to  the  refinery 
under  §  80.41. 

(4)  In  the  case  of  any  parameter  or 
emissions  performance  standard  that 
has  been  designated  by  the  refiner,  for 
the  refinery,  to  be  met  on  average  under 
paragraph  (d)(2)(v)  of  this  section,  any 
previously  certified  gasoline  shall  be 
excluded  finm  the  refinery’s  compliance 
calculations  as  follows. 

(i)  The  volume  and  properties  of  any 
batch  of  previously  certified 
reformulated  gasoline  received  at  the 
refinery  that  is  used  to  produce 
reformulated  gasoline  or  RBOB  shall  be 
included  in  compliance  calculations  for 
the  standard  under  §  80.67(g): 

(A)  As  a  negative  batch,  by 
multiplying  the  term  Vj  in 

§  80.67(g)(l)(ii)  (i.e.,  the  batch  volume) 
times  negative  1; 

(B)  In  the  averaging  categories  that 
correspond  to  the  designations 
regarding  VOC  control  and  OPRG  of  the 
previously  certified  gasoline  batch  when 
received;  and 

(C)  The  net  volume  of  gasoline  in  the 
refinery’s  compliance  calculations  shall 
be  positive  in  each  of  the  following 
categories  where  the  standard  is  being 
met  on  average: 


Standard 

Gasoline  category  that  must  have  net  positive  volume 

Oxygen . . . 

Benzene  . 

VOC  emissions  performance . 

All  RFG.1 

RFG  that  is  non-OPRG. 

All  RFG  and  RBOB. 

RFG  and  RBOB  that  is  VOC-controlled  for  Region  1. 

RFG  and  RBOB  that  is  VOC-controlled  for  Region  2. 

All  RFG  and  RBOB. 

All  RFG  and  RBOB. 

RFG  and  RBOB  that  is  VOC-controlled. , 

Toxics  emissions  performance  . 

NOx  emissions  performance  . 

'  “RFG"  is  an  abbreviation  for  reformulated  gasoline. 


(ii)  The  volume  and  properties  of  any 
batch  of  previously  certified 
conventional  gasoline  received  at  the 
refinery  that  is  used  to  produce 
reformulated  gasoline  or  RBOB: 

(A)  Shall  be  included  in  the  refinery’s 
anti-dumping  compliance  calculations 


under  §  80.101(g)  as  a  negative  batch; 
and 

(B)  The  net  voliune  of  gasoline  in  the 
refinery’s  anti-dumping  compliance 
calculations  shall  be  positive. 

(5)  Any  refiner,  but  no  other  person, 
may  use  the  procedures  specified  in  this 
paragraph  (i)  to  combine  previously 


certified  conventional  gasoline  with 
reformulated  gasoline,  to  reclassify 
conventional  gasoline  into  reformulated 
gasoline,  or  to  change  the  designations 
of  reformulated  gasoline  with  regard  to 
VOC  control  and  OPRG. 

(6)  Nothing  in  this  paragraph  (i) 
prevents  any  party  from  combining 
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previously  certified  reformulated 
gasolines  from  different  sources  in  a 
maimer  that  does  not  violate  the 
prohibitions  in  §  80.78(a). 

(j)  Importer  certification  of  marine 
tank  vessels.  Importers  riiall  sample 
each  batch  of  imported  RFG,  RBOB,  and 
conventional  gasoline: 

(1)  At  the  time  and  place  that  is 
allovtred  by  the  U.S.  Customs  Service 
imder  19  CFR  151.42  Controls  on 
unlading  and  gauging;  and 

(2)  Following  the  sampling 
requirements  in  §  80.47;  however,  in  no 
case  shall  the  volume  of  a  single  batch 
be  larger  than  the  volume  reported  as  a 
single  item  of  merchandise  in  the  U.S. 
Customs  Service  entry  for  summary 
documentation  as  specified  by  19  CFR 
part  141,  Subparts  D,  E,  and  F,  and  19 
CFR  part  142,  subpiarts  A  and  B. 

16.  Section  80.67  is  amended  by 
adding  paragraph  (g)(l)(iii)  and  revising 
paragraph  (h)(l)(iv)  to  read  as  follows: 

§  80.67  Compliance  on  average. 
***** 

(g)*  *  * 

(D*  *  * 

(iii)  Where  the  product  being 
evaluated  is  RBOB,  the  Vj  term  under 
paragraphs  (g)(1)  (i)  and  (ii)  of  this 
section  shall  be  the  volume  of 
reformulated  gasoline  that  will  result 
when  the  RBOB  is  blended  with  the 


type  and  amoimt  of  oxygenate  specified 
for  the  RBOB  under  §  80.69(a)(2)(i). 

***** 

(h)*  *  * 

{!)*** 

(iv)  The  credits  are  transferred,  either 
through  inter-company  or  intra- 
company  transfers,  directly  fiem  the 
refiner,  importer,  or  oxygenate  blender 
that  creates  the  credits' to  the  refiner, 
importer,  or  oxygenate  blender  that  uses 
the  credits  to  achieve  compliance; 
***** 

17.  Section  80.68  is  amended  by: 

a.  Revising  paragraphs  (b)(l)(iv)  and 

(b) (2)(ii); 

b.  Revising  paragraphs  (c)(4)(i)  and 

(c) (4)(u); 

c.  Revising  pcus^raphs  (c)(9)(i)(B)  and 
(c)(9)(ii)(B); 

d.  Revising  paragraph  (c)(10)(ii),  and 
adding  paragraphs  (c)(10)(iii),  (c)(10)(iv) 
and  (c)(10)(v); 

e.  Revising  paragraph  (c)(ll); 

f.  Revising  paragraph  (c)(12);  and 

g.  Revising  paragraphs  (c)(13)(iii)  (A) 
and  (B),  to  read  as  follows; 

§80.68  Compliance  surveys. 
***** 

(b)*  *  * 

(D*  *  * 

(iv)  70  surveys  shall  be  conducted  in 
1998  and  thereafter. 

(2)*  *  * 

(ii)  In  the  event  that  any  covered 
area(s)  fails  a  survey  or  siuvey  series 


according  to  the  criteria  set  forth  in 
paragraph  (c)  of  this  section,  the  annual 
decreases  in  the  numbers  of  surveys 
prescribed  by  paragraph  (bKl)  of  this 
section,  as  adjusted  by  paragraph 
(b)(2)(i)  of  this  section,  shall  be  adjusted 
as  follows  in  the  year  following  the  year 
of  the  failure.  *  •  * 
***** 

(c)  *  *  * 

(4)*  *  • 

(i)  An  oxygen  and  benzene  survey 
series  shall  consist  of  all  surveys 
conducted  in  a  single  covered  area 
durii^  a  single  calendar  year,  and  a 
toxics  survey  series  shall  consist  of  all 
surveys  conducted  in  a  single  covered 
area  during  a  single  calendar  year 
except  for  surveys  conducted  during  the 
peri^  January  1, 1998  through  April  30, 
1998. 

(ii)  A  NOx  survey  series  shall  consist 
of  all  surveys  conducted  in  a  single 
covered  area  during  the  periods  January 
1  through  May  31  (except  for  surveys 
conducted  during  the  period  January  1, 
1998  through  April  30, 1998),  and 
September  16  through  December  31 
during  a  single  calendar  year. 
***** 

(9)(i)*  *  * 

(B)  The  annual  average  of  the  toxics 
emissions  reduction  percentages  for  all 
samples  fiom  a  survey  series  shall  be 
calculated  according  to  the  following 
formula  3': 


r/' 


AATER  = 


J=« 


V _ A 


X  0.468 


(( 


(  n 

j=l 


n2 


X  0.532 


)  )  W 


J 


Where: 

AATER=the  annual  average  toxics 
emissions  reduction 
TER|  j=the  toxics  emissions  reduction 
for  sample  j  of  gasoline  collected 
during  the  high  ozone  season 
TER2j=the  toxics  emissions  reduction 
for  sample  j  of  gasoline  collected 
outside  the  high  ozone  season 


The  fonnula  requires,  first,  that  the  toxic 
reductitHis  of  samples  taken  in  each  one-week 
survey  be  avwaged  to  obtain  an  average  for  each 
such  survey.  Then  these  survey  averages  are. 


ni=the  number  of  gasoline  seimples 

collected  during  a  one-week  survey 
conducted  within  the  high  ozone 
season 

si=the  number  of  one- week  surveys 
conducted  within,  the  high  ozone 
season 

n2=the  number  of  gasoline  samples 

collected  during  a  one-week  survey 


themselves,  averaged  separately  for  hi^-oztme  and 
non-high-o2one  season  surveys,  to  obtain  two 
overall  averages.  These  over^  averages  are  each  to 
be  multiplied  by  a  seasonal  wei^t  (0.468  for  higfa- 


conducted  outside  the  high  ozone 
season 

S2=the  number  of  one-week  surveys 
conducted  outside  of  the  high 
ozone  season 

***** 

(ii)*  *  * 

(B)  The  annual  average  of  the  toxics 
emissions  reduction  percentages  for  a 


ozone  season  and  0.532  for  non-high  ozone  season) 
and  the  resulting  products  added  together  to  obtain 
the  average  annual  toxic  emission  reduction. 
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survey  series  shall  be  calculated 
according  to  the  formula  specified  in 
paragraph  (c)(9)(i)(B)  of  this  section;  and 
***** 

(10)  *  f  *. 

(11)  The  average  NOx  emission 
reduction  percentage  for  each  single 
week-long  NOx  survey  shall  be 
calculated  as  the  average  of  all  NOx 
emission  reduction  percentages  from  the 
survey. 

(iii)  The  covered  area  shall  have  failed 
a  NOx  survey  if  the  average  NOx 
emissions  reduction  percentage  for  all 
survey  samples  is  less  than  the 
applicable  Phase  I  or  Phase  II  complex 
model  per-gallon  standard  for  NOx 
emissions  reduction. 

(iv)  The  average  NOx  emission 
reduction  percentage  for  a  NOx  survey 
series  shall  be  calculated  according  to 
the  following  formula: 


(  n  ^ 

iNERj 

j=l 


ANER  = 


Where: 


ANER=the  average  NOx  emission 
reduction  percentage  for  a  NOx 
survey  series, 

n=the  number  of  gasoline  samples  taken 
in  the  course  of  a  week-long  NOx 
survey, 

NERj=the  NOx  emissions  reduction 
percentage  for  gasoline  sample  j 
determined  according  to  the 
appropriate  methodology  at  §  80.45, 
and 

S=the  number  of  week-long  NOx 

surveys  conducted  during  the  year 

(v)  The  covered  area  shall  have  failed 
a  NOx  survey  series  if  the  average  NOx 
emissions  reduction  percentage  for  the 
series,  as  computed  in  paragraph 
(c)(10)(iv)  of  this  section,  is  less  than  the 
applicable  Phase  I  or  Phase  II  complex 
model  per  gallon  standard  for  NOx 
emissions  reduction. 

(ll)(i)  The  results  of  each  benzene 
content  survey  series  conducted  in  any 
covered  area  shall  be  determined 
according  to  the  following  formula: 


f  n  \ 


iBCj 


AABC  = 


n 

V  J 


Where: 


AABC  =  the  annual  average  benzene 
content  for  a  benzene  content 
simvey  series, 

n  =  the  number  of  gasoline  samples 
taken  in  the  course  of  a  week-long 
benzene  content  survey, 

BCj  =  the  benzene  content  for  gasoline 
sample  j  taken  in  the  course  of  a 
week-long  benzene  content  survey, 
and  ^ 

S  =  the  number  of  week-long  benzene 
content  surveys  conducted  during 
the  year. 

(11)  If  the  aimual  average  benzene 
content  computed  in  paragraph  (c)(ll)(i) 
of  this  section  is  greater  than  1.000 
percent  by  volume,  the  covered  tuaa 
shall  have  failed  a  benzene  content 
survey  series. 

(12) (i)  The  results  of  each  oxygen 
content  survey  series  conducted  in  any 
covered  area  shall  be  determined 
according  to  the  following  formula: 


( 


I! 


i=l 


AAOC  = 


s 

Where: 

AAOC  =  the  annual  average  oxygen 
content  for  an  oxygen  content 
survey  series, 

n  =  the  number  of  gasoline  samples 
taken  in  the  course  of  a  week-long 
oxygen  content  survey, 

Ocj  =  the  oxygen  content  for  gasoline 
sample  j  taken  in  the  course  of  a 
week-long  oxygen  content  survey, 
and 

S  =  the  number  of  week-long  oxygen 
content  surveys  conducted  during 
the  year. 

(ii)  If  the  annual  average  oxygen 
content  computed  in  paragraph  (c)(12)(i) 
of  this  section  is  less  than  2.00  percent 
by  weight,  the  covered  area  shedl  have 
failed  an  oxygen  content  survey  series. 


***** 


(13)*  *  * 

(iii)  Include  procedures  such  that  the 
number  of  samples  included  in  each 
survey  or  siuvey  series  (whichever  is 
applicable)  assures  that: 

(A)  In  the  case  of  simple  model 
surveys  or  siuvey  series,  the  average 
levels  of  oxygen,  benzene,  RVP,  and 
aromatic  hydrocarbons  are  determined 
with  a  95%  confidence  level,  with  error 
of  less  than  0.1  psi  for  RVP,  0.05%  for 
benzene  (by  volume),  and  0.1%  for 
oxygen  (by  weight);  and 

(B)  In  the  case  of  complex  model 
surveys  or  survey  series,  the  average 
levels  of  oxygen,  benzene,  RVP, 


aromatic  hydrocarbons,  olefins,  T-50, 
T-90  and  sulfur  are  determined  with  a 
95%  confidence  level,  with  error  of  less 
than  0.1  psi  for  RVP,  0.05%  for  benzene 
(by  volume),  0.1%  for  oxygen  (by 
weight),  0.5%  for  olefins  (by  volume),  5® 
F.  for  T-50  and  T-90,  and  10  ppm  for 
sulfur;  or  an  equivalent  level  of 
precision  for  the  complex  model- 
determined  emissions  parameters;  and 
***** 

18.  Section  80.69  is  amended  by: 

a.  Revising  paragraphs  (a)(2), 

(a)(6)(iv),  and  the  introductory  text  of 
(a)(7); 

b.  Removing  and  reserving  paragraph 
(a)(4),  and  removing  paragraphs  (a)(8), 
(a)(9),  and  (a)(10); 

c.  Revising  paragraph  (b)(1),  and 
adding  paragraph  (h)(5);  and 

d.  Revising  (paragraph  (e), 
introductory  text,  paragraphs  (e)(2)(i)(A) 
and  (e)(2)(v)  to  read  as  follows: 

§  80.69  Requirements  for  downstream 
oxygenate  blending. 
***** 

(a)  *  *  * 

(2)*  *  * 

(i)  Adding  oxygenate  to  a 
representative  sample  of  the  RBOB,  as 
follows: 

(A)  Where  the  RBOB  is  designated  as 
any-oxygenate,  add  ethanol  so  that  the 
resulting  reformulated  gasoline  has  a 
maximum^xygen  content  of  2.0  wt%; 

(B)  Where  the  RBOB  is  designated  as 
ether-only,  add  MTBE  so  that  the 
resulting  reformulated  gasoline  has  a 
maximum  oxygen  content  of  2.0  wt%; 
or 

(C)  Where  the  RBOB  has  oxygenate 
blending  instructions  other  than  "any- 
oxygenate”  or  “ether-only”  and  where 
the  refiner  or  importer  meets  the 
contractual  and  quality  assurance 
requirements  in  paragraphs  (a)(5) 
through  (a)(7)  of  this  section: 

(1)  Add  the  oxygenate  specified  for 
the  RBOB,  or  if  more  than  one 
oxygenate  is  allowed,  from  the 
following  list  of  oxygenates  add  the  first 
that  is  specified:  Efiianol,  MTBE,  ETBE, 
any  other  specified  oxygenate;  and 

(2)  Add  the  volume  of  oxygenate 
specified  for  the  RBOB,  or  if  a  range  is 
specified,  add  the  minimum  vol%;  or 

(D)  Where  the  RBOB  has  oxygenate 
blending  instructions  other  than  “any- 
oxygenate”  or  “ether-only,”  and  where 
the  refiner  or  importer  fails  to  meet  the 
contractual  and  quality  assurance 
requiremeiits  in  paragraphs  (a)(5) 
through  (a)(7)  of  this  section,  add  4.0 
vol%  ethanol;  and 

(ii)  Determining  the  properties  and 
characteristics,  including  the  oxygen 
and  oxygenate  content,  of  the  resulting 
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gasoline  using  the  methodology 
specified  in  §  80.65(e). 

***** 

(4)  [Reserved] 

***** 

*  *  * 

(iv)  Carry  out  the  quality  assurance 
sampling  and  testing  requirements  for 
oxygenate  blenders  specified  in 
§  80.69(e)(2); 

(7)  Conduct  a  quality  assiirance 
sampling  and  testing  program  to  be 
carried  out  at  the  facilities  of  each 
oxygenate  blender  who  blends  any 
RBOB  produced  or  imported  by  the 
refiner  or  importer  wiUi  any  oxygenate, 
to  determine  whether  the  reformulated 
gasoline  which  has  been  produced 
through  blending  contains  the  oxygen 
type  and  oxygen  amount  specified  by 
the  refiner  or  importer,  and  complies 
with  the  standard  for  oxygen  specified 
in  §  80.41.  The  testing  s^ll  use  the 
oxygen  and  oxygenate  test  method 
spedified  in  §  80.46(g). 
***** 

(b)*  *  * 

(1)  Add  oxygenate  as  follows. 

(i)  For  RBOB  designated  as  “any 
oxygenate”  add  any  oxygenate. 

(ii)  For  RBOB  designated  as  “ether- 
only”  add  an  ether  oxygenate  (e.g., 
MTBE,  ETBE,  TAME,  or  butanol). 

(iii)  For  RBOB  designated  as  either 
“any-oxygenate”  or  “ether-only”  add  an 
amoimt  of  oxygenate  that: 


(A)  Is  equal  to  or  greater  than  the 
minimiun  oxygen  or  oxygenate  content 
specified  for  the  RBOB,  or  the  amount 
of  oxygenate  necessary  for  the  resulting 
reformulated  gasoline  to  meet  the 
applicable  oxygen  minimum  standard, 
whichever  is  greater;  and 

(B)  Does  not  exceed  the  applicable 
oxygen  maximum  content  requirement. 

(iv)  For  RBOB  not  designated  “any- 
oxygenate”  or  “ether-only”  add 
oxygenate  of  the  type  specified  for  the 
RBOB,  and  in  an  amount  that  is  equal 
to  or  greater  than  the  minimum  amoimt 
specified  for  the  RBOB  and  that  is  equal 
to  or  less  than  the  oxygen  maximum 
standards  in  §  80.41. 

(v)  In  addition  to  the  oxygenates 
specified  in  paragraphs  (b)(l)(i)  through  >. 
(b)(l)(iv)  of  Ais  section,  the  I^G 
produced  using  RBOB  may  contain  an 
amoimt  of  other  oxygenate,  provided 
that  the  other  oxygenate: 

(A)  Has  a  maximum  volume  of: 

(1)  0.4  volume  %  ethanol;  or 

(2)  0.6  volume  %  MTBE,  ETBE, 

TA^^  or  butanol;  or 

(3)  0.2  volume  %  methanol;  and 

(B)  Was  not  added  intentionally. 

*  *  *  *  .  * 

(5)  Oxygenate  blenders  who  blend 
oxygenate  in  trucks  are  not  subject  to 
the  requirements  of  paragraph  (b)(4)  of 
this  section,  provided  that  the  following 
requirements  are  met: 

(i)  The  oxygenate  blending  shall  be 
carried  out  using  computer-controlled 


in-line  or  sequential  blending  that 
operates  in  such  a  manner  that  the 
volumes  of  oxygenate  and  RBOB  are 
automatically  dispensed  when  a 
particular  grade  of  gasoline  is  selected 
for  loading  into  a  truck,  and  no  operator 
instructions  are  required  regarding  the 
oxygenate-RBOB  proportions  when  an 
individual  truck  is  loaded. 

(ii)  The  oxygenate  blender  shall  be  the 
party  who  operates  the  computer- 
controlled  in-line  or  sequential  blending 
equipment. 

•  (iii)  The  oxygenate  blender  shall  base 
its  compliance  calculations  on  the 
volumes  and  properties  of  RBOB  and 
oxygenate  used  during  a  period  not 
longer  than  one  calendar  month. 

(iv)(A)  In  calculating  the  oxygen 
content  of  for  each  batch  of  RFC 
produced,  the  oxygenate  blender  shall 
use  the  following  equation: 

“  (Vg*dg)+(V„*d,) 

Where: 

Wo=weight  percent  oxygen  in  blend 
firom  oxygenate 
Vo=volume  percent  oxygenate 
do  =  density  of  oxygenate  (g/ml) 
Oo=weight  firaction  oxygen  in  oxygenate 
V,=volume  of  gasoline 
dg=density  of  gasoline 
(B)  And  where  the  densities  and 
weight  fractions  of  oxygen  are  used: 


Oxygenate 


Weight  frac- 

(gm/ml) 


ethanol . . 

rthyl  t-butyl  ettier  (ETBE)  . . . 

eth^  t-amyl  ether  (ETAE)  . 

methanol . . 

methyl  t-butyl  ether  (MTBE) . . . . . 

t-amyhmethyl  ether  (TAME) . 

diisopropyl  ether  (DIPE) . 

t-butyl  alcohol . . 

rvpropanol . . 


0.7939 

0.3473 

0.7452 

0.1566 

0.7452 

0.1566 

0.7963 

0.4993 

0.7460 

0.1815 

0.7758 

0.1566 

0.7282 

0.1566 

0.7922 

0.2158 

0.8080 

0.2662 

(v)  In  determining  the  volume  % 
ethanol  to  use  in  paragraph  (b)(5)(iv)  of 
this  section,  the  denaturant  content  of 
ethanol  (if  used),  shall  be  either: 

(A)  5  vol%,  provided  that  the 
oxygenate  blender  conducts  a  program 
of  quality  assurance  sampling  the 
ethanol  used,  as  follows: 

(1)  The  fi«quency  of  the  sampling  and 
testing  shall  be  at  least  one  sample  every 
month; 

(2)  In  the  event  an  ethanol  sample 
from  this  quality  assurance  program  has 
an  oxygenate  purity  level  of  less  than 
92.1%,  the  oxygenate  blender  must: 


(i)  Use  the  greater  denaturant  content 
for  all  oxygen  compliance  calculations 
for  the  ethanol  that  was  tested,  and; 

(ii)  Increase  the  fiaquency  of  quality 
assurance  sampling  and  testing  to  one 
sample  every  two  weeks,  and  must 
maintain  this  frequency  until  four 
successive  samples  show  an  ethanol 
purity  content  that  is  equal  to  or  greater 
than  92.1%. 

(3)  The  formula  for  calculating 
denaturant  content  based  upon  ethanol 
purity  is  the  following: 


DC  =  99.01- 


OP 

0.98 


Where: 

DC=denaturant  content,  in  vol% 
OP=measured  ethanol  purity,  expressed 
as  decimcd  or 


(B)  The  measured  denaturant  content 
for  each  batch  of  oxygenate  used  to 
produce  RFG. 

(vi)  During  each  oxygen  averaging 
period,  the  oxygenate  blender  shall  use 
only  the  assumed  denaturant  content  of 
ethwol  (if  used)  or  only  the  measured 
denaturant  content  for  all  compliance 
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calculations  for  an  oxygenate  blending 
facility. 

(vii)  The  oxygenate  blender  shall 
conduct  a  program  of  quality  assurance 
sampling  and  testing  the  RFG  produced 
using  the  procedures  and  at  the 
frequencies  specified  under 
§  80.69(e)(2). 

***** 

(e)  Additional  requirements  for 
oxygenate  blenders  who  blend 
oxygenate  in  trucks.  Any  oxygenate 
blender,  other  than  a  terminal  storage 
tank  blender  specified  in  §  80.69(c), 
shall: 

***** 

(2)*  *  * 

(i)*  *  * 

(A)  Prior  to  combining  the  resulting 
gasoline  with  any  other  gasoline;  or 

***** 

(v)  In  the  event  the  testing  results  for 
any  sample  indicate  the  gasoline  does 
not  contain  the  specified  type  and 
amoimt  of  oxygenate  (within  the  ranges 
specified  in  §  80.65(e)(2)(i)): 
***** 

19.  Section  80.70  is  amended  by 
adding  paragraph  (1)  to  read  as  follows: 

§80.70  Covered  areas. 
***** 

(1)  The  Sacramento,  California,  ozone 
nonattainment  area,  redesignated  as  a 
severe  ozone  nonattainment  area 
effective  June  1, 1995,  is  a  covered  area 
for  purposes  of  subpart  D,  beginning  on 
Jime  1, 1996.  The  Sacramento, 

California  ozone  nonattainment  area  is 
comprised  of: 

(1)  All  portions  of  El  Dorado  County 
except  that  portion  of  El  Dorado  County 
within  the  drainage  area  natiirally 
tributary  to  Lake  Tahoe  including  said 
Lake.  (See  40  CFR  81.275) 

(2)  All  portions  of  Placer  County 
except  that  portion  of  Placer  County 
within  the  drainage  area  naturally 
tributary  to  Lake  Tahoe  including  said 
Lake,  plus  that  area  in  the  vicinity  of  the 
head  of  the  Tnickee  River  described  as 
follows:  commencing  at  the  point 
common  to  the  aforementioned  drainage 
area  crest  line  and  the  line  common  to 
Townships  15  North  and  16  North, 
Mount  Diablo  Base  and  Meridian 
(M.D.B.&M.),  and  following  that  line  in 
a  westerly  direction  to  the  northwest 
comer  of  Section  3,  Township  15  North, 
Range  16  East,  M.D.B.&M.,  thence  south 
along  the  west  line  of  Sections  3  and  10, 
Township  15  North,  Range  16  East, 
M.D.B.&M.,  to  the  intersection  with  the 
said  drainage  area  crest  line,  thence 
following  the  said  drainage  area 
boimdary  in  a  southeasterly,  then 
northeasterly  direction  to  and  along  the 
Lake  Tahoe  Dam,  thence  following  the 


said  drainage  area  crest  line  in  a 
northeasterly,  then  northwesterly 
direction  to  the  point  of  beginning.  (See 
40  CFR  81.275) 

(3)  That  portion  of  Solano  County 
which  lies  north  and  east  of  a  line 
described  as  follows.  Description  of 
boimdary  in  Solano  County  between 
San  Francisco  emd  Sacramento: 
Beginning  at  the  intersection  of  the 
westerly  boundary  of  Solano  County 
and  the  V*  section  line  running  east  and 
west  through  the  center  of  Section  34; 

T.  6  N.,  R.  2  W.,  M.D.B.&M.,  thence  east 
along  said  V4  section  line  to  the  east 
boundary  of  Section  36,  T.  6  N.,  R.  2  W., 
thence  south  Vz  mile  and  east  2.0  miles, 
more  or  less,  along  the  west  and  south 
boundary  of  Los  Putos  Rancho  to  the 
northwest  comer  of  Section  4,  T.  5  N., 

R.  1  W..  thence  east  along  a  line 
common  to  T.  5  N.  and  T.  6  N.  to  the 
northeast  comer  of  Section  3,  T.  5  N., 

R.  1  E.,  thence  south  along  section  lines 
to  the  southeast  comer  of  Section  10,  T. 

3  N.,  R.  1  E.,  thence  east  along  section 
lines  to  the  south  V4  comer  of  Section 
8,  T.  3  N.,  R.  2  E.,  thence  east  to  the 
boundary  between  Solano  and 

(4)  The  southern  portion  of  Sutter 
County  described  as  follows.  South  of  a 
line  connecting  the  northern  border  of 
Yolo  County  to  the  southwest  tip  of 
Yuba  County  and  continuing  along  the 
southern  Yuba  County  border  to  Placer 
County. 

(5)  The  northern  portion  of  Sutter 
County  described  as  follows:  North  of  a 
line  connecting  the  northern  border  of 
Yolo  Coimty  to  the  southwest  tip  of 
Yuba  Coimty  and  continuing  along  tbe 
southern  Yuba  County  border  to  Placer 
County. 

20.  Section  80.72  is  added  to  subpart 
D  to  read  as  follows: 

§  80.72  Independent  analysis 
requirements. 

(a)  Independent  sampling  and 
analysis  required.  Any  refiner  or 
importer  of  reformulated  gasoline  or 
RBOB  shall  carry  out  a  program  of 
independent  sample  collection  and 
analyses  for  the  reformulated  gasoline  it 
produces  or  imports,  which  meets  the 
requirements  of  one  of  the  following 
two  options: 

(1)  Option  1.  The  refiner  or  importer 
shall,  for  each  batch  of  reformulated 
gasoline  or  RBOB  that  is  produced  or 
imported,  have  the  gasoline  sampled 
and  tested  by  the  designated 
independent  laboratory  according  to  the 
requirements  specified  in  this  section. 

(2)  Option  2.  The  refiner  or  importer 
shall  have  a  periodic  independent 
testing  program  carried  out  for  all 
reformulated  gasoline  or  RBOB 
produced  or  imported,  which  shall 


consist  of  the  designated  independent 
laboratory  sampling  each  batch  of 
reformulated  gasoline  or  RBOB,  and 
analyzing  each  sample  identified  under 
paragraph  (d)  of  this  section,  according 
to  the  requirements  specified  in  this 
section. 

(b)  Designation  of  independent 
laboratory.  (1)  Any  refiner  or  importer 
shall  designate  one  independent 
laboratory  for  each  refinery  or  import 
facility  at  which  reformulated  gasoline 
or  RBOB  is  produced  or  imported,  and 
shall  identify  this  laboratory  to  EPA 
under  the  registration  requirements  of 
§80.76. 

(2)  In  order  to  be  considered 
independent: 

(i)  The  laboratory  shall  not  be 
operated  by  any  refiner  or  importer  who 
produces  or  imports  reformulated 
gasoline  or  RBOB,  or  by  any  refiner  or 
importer  that  is  part  of  a  corporate 
organization  that  includes  a  refiner  or 
importer  of  reformulated  gasoline  or 
RBOB,  including  subsidiary 
corporations,  parent  corporations  and 
subsidiaries  thereof,  and  employees  of 
any  of  these  corporations; 

(ii)  The  laboratory  shall  be  free  from 
any  interest  in  any  refiner  or  importer; 
and 

(iii)  The  refiner  or  importer  shall  be 
free  from  any  interest  in  the  laboratory; 
however 

(iv)  Notwithstanding  the  restrictions 
in  paragraphs  (b)(2)(i)  through  (iii)  of 
this  section,  a  laboratory  sh^l  be 
considered  independent  if  it  is  owned 
or  operated  by  a  gasoline  pipeline 
company,  regardless  of  ownership  or 
operation  of  the  gasoline  pipeline 
company  by  refiners  or  importers, 
provided  that  such  pipeline  company  is 
owned  and  operated  by  four  or  more 
refiners  or  importers. 

(3)  Use  of  a  laboratory  that  is 
debarred,  suspended,  or  proposed  for 
debarment  pursuant  to  the 
Covemmentwide  Debarment  and 
Suspension  regulations,  40  CFR  part  32, 
or  the  Debarment,  Suspension  and 
Ineligibility  provisions  of  the  Federal 
Acquisition  Regulations,  FAR  48 
subpart  9.4,  sh^l  be  deemed 
noncompliance  with  the  requirements 
of  this  section. 

(4)  Any  laboratory  that  fails  to  comply 
with  the  requirements  of  this  section 
shall  be  subject  to  debarment  or 
suspension  under  Covemmentwide 
Debarment  and  Suspension  regulations, 
40  CFR  part  32,  or  the  Debarment, 
Suspension  and  Ineligibility  regulations, 
Federal  Acquisition  Regulations  FAR  48 
subpart  9.4. 

(c)  Sampling  and  reporting.  For  all 
samples  collected  or  analyzed  pursuant 
to  the  requirements  of  this  section,  the 
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refiner  or  importer  shall  have  the 
independent  laboratory: 

(1)  Collect  a  representative  sample 
from  the  batch  of  reformulated  gasoline 
following  the  sampling  procedures 
specified  in  §  80.47; 

(2)  Determine  which  standards  are 
being  met  on  a  per-gallon  basis  and 
which  standards  are  being  met  on 
average,  and  obtain  the  refiner’s  or 
importer’s  assigned  batch  number  for 
the  batch  being  sampled; 

(3)  Determine  the  volume  of  the  batch; 

(4)  Determine  the  identification 
number  of  the  gasoline  storage  tank  or 
tanks  in  which  the  batch  was  stored  at 
the  time  the  sample  was  collected; 

(5)  Determine  the  date  and  time  the 
batch  became  finished  reformulated 
gasoline,  and  the  date  and  time  the 
sample  was  collected; 

(6)  Determine  the  grade  of  the  batch 
(e.g.,  premium,  mid-grade,  or  regular); 
and 

(7)  In  the  case  of  reformulated 
gasoline  produced  through  computer- 
controlled  in-line  blending,  determine 
the  date  and  time  the  blending  process 
began  and  the  date  and  time  the 
blending  process  ended,  unless  exempt 
under  §  80.65(f)(2); 

(8)  Retain  each  sample  for  a  period  of 
30  days,  except  that  tUs  period  shall  be 
extended  to  a  period  of  up  to  180  days 
upon  request  by  EPA;  and 

(9)  Supply  to  EPA  any  sample 
collected  or  a  portion  of  any  such 
sample,  according  to  the  requirements 
of  paragraph  (f)  of  this  section. 

(d)  Selecting  samples  for  analysis.  A 
refiner  or  importer  shall  have  any 
laboratory  serving  as  the  independent 
laboratory  under  the  periodic 
independent  analysis  option  of 
paragraph  (a)(2)  of  this  section,  for  each 
refinery  or  importer,  analyze  gasoline 
samples  identified  as  follows: 

(1)  General  instructions,  (i)  Samples 
must  be  selected  for  analysis  for  each 
two  week  period.  Each  two-week  period 
begins  on  Simday  night  at  midni^t, 
and  lasts  for  the  subsequent  two  weeks. 
The  first  two-week  period  begins  at 
midnight  on  August  7, 1994,  the  second 
two-week  period  begins  at  midnight  on 
August  21, 1994,  etc. 

V  (ii)  EPA  may  issue  special 
instructions  for  selecting  samples  for 
analysis  for  any  specific  refiner, 
refinery,  importer,  or  independent  lab 
that  differ  in  whole  or  in  part  from  the 
instructions  contained  in  this  paragraph 
(d),  and  if  such  special  instructions  are 
issued  they  must  be  followed  instead  of 
the  instructions  contained  in  this 
protocol. 

(2)  Identify  samples  for  the  current 
analysis  cycle,  (i)  Identify  each  sample 
of  RFC  or  RBOB  collected  during  the 


preceding  two-week  period,  and  the 
refiner  or  importer  assigned  batch 
identification  number  for  each  sample. 

(ii)  Add  any  samples  carried  over 
from  a  prior  analysis  cycle,  from 
paragraphs  (d)(3)(i)  and  (ii)  of  this 
section. 

(iii)  Order  the  samples  from  the 
preceding  two-week  period,  plus  any 
carry  over  samples,  in  chronological 
order  using  the  batch  identification 
number  for  each  sample. 

(3)  Determine  the  number  of  samples 
to  bi  analyzed. 

(i)  The  number  of  samples  that  must 
be  analyzed  for  the  ciurent  analysis 
cycle  is  the  number  of  samples 
identified  under  paragraph  (d)(2)  of  this 
section  that  is  evenly  divisible  by  ten. 

(ii)  Any  remainder  fix)m  this  division 
is  the  number  of  samples  that  must  be 
carried  over  to  the  subsequent  analysis 
cycle.  Any  carry  over  samples  must  be 
those  with  the  largest  batch 
identification  numbers. 

Example.  If  the  number  of  samples 
identifi^  under  paragraph  (d)(2)  is  thirty 
seven,  with  batch  numbers  4321-54321-95- 
002534  through  4321-54321-95-002570,  the 
number  of  samples  that  must  be  analyzed  in 
the  current  analysis  cycle  is  three,  and  seven 
samples  muA  be  carried  over  to  the 
subsequent  analysis  cycle.  The  specific 
samples  that  must  be  carried  over  are  those 
seven  with  the  largest  batch  identification 
numbers,  or  samples  4321-54321-95-002564 
through  4321-54321-95-002570. 

(iii)  To  the  extent  any  sample  carry 
over  would  result  in  a  sample  being 
retained  by  the  independent  lab  for 
more  than  30  days,  this  sample  shall  be 
retained  by  the  independent  laboratory 
until  the  sample  is  not  carried  over  to 

a  subsequent  analysis  cycle,  but  for  a 
maximum  of  180  days.  - 

(iv) (A)  If  the  number  of  samples 
identified  under  paragraph  (d)(2)  of  this 
section  is  less  than  ten,  then  all  samples 
should  be  carried  over  to  the  subsequent 
analysis  cycle. 

(B)  If  the  number  of  samples 
identified  under  paragraph  (dK2)  of  this 
section  is  less  than  ten,  and  any  sample 
carry  over  would  result  in  a  sample 
being  retained  for  more  than  180  days, 
then  one  sample  miist  be  analyzed  ^m 
the  number,  and  none  of  the  samples 
would  be  carried  over  to  the  subsequent 
analysis  cycle. 

(4)  Identify  which  samples  to  analyze. 
(i)  Identify  the  beginning  point  for  using 
the  Random  Number  Table  at  paragraph 
(d)(4)(ii)  of  this  section  for  the  current 
analysis  cycle. 

(A)  Identify  the  last  two  digits  horn 
the  closing  point  for  the  Dow  Jones 
Industrial  Average  as  reported  in  the 
Wall  Street  Journal  for  the  first  day  the 
New  York  Stock  Exchange  is  open 


following  the  close  of  the  preceding 
two-week  period. 

Example.  For  the  two-week  period  ending 
at  midnight  on  Sunday,  August  20,  the 
relevant  two  digits  would  be  the  last  two 
digits  for  the  close  for  the  Dow  Jones 
Industrial  Average  for  Monday,  August  21,  as 
reported  in  the  Wall  Street  Journal  for 
Tuesday,  August  22.  If  this  Dow  Jones 
Industrial  Average  close  is  3,741.06,  the 
relevant  two  digits  would  be  06. 

(B)  The  beginning  point  for  the 
Random  Number  Table  at  paragraph 
(d)(4)(ii)  of  this  section  for  the  current 
analysis  cycle  is  the  row  numher  (from 
Column  A  of  the  Random  Number 
Table)  that  corresponds  to  the  number 
identified  under  paragraph  (d)(4)(i)(A) 
of  this  section.  Using  the  example  fi'om 
paragraph  (d)(4)(i)(A)  of  this  section,  the 
applicable  row  number  would  be  06, 
and  the  first  random  numher  would  be 
27. 

(ii)  Random  Number  Table: 


Column 
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Column 


Column 


Column 


If  the  batch  number  is: 


4321-54321-95-002533 

4321-54321-95-002593 


89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 


A 

B 

69 

24 

62 

99 

51 

56 

36 

08 

14 

07 

44 

(iii)  For  each  sample  for  the  current 
analysis  cycle  under  paragraph  (d)(2)  of 
this  section,  excluding  any  samples 
carried  over  to  the  sub^sequent  analysis 
cycle  under  paragraphs  (d)(3)(ii)  or 

(d)(3)(iv)(A)  of  this  section,  identify  the 
last  two  digits  of  the  batch  identification 
number.  This  process  is  illustrated  in 
the  following  table: 


The  last  two 
digits  are: 


33 

93 


(iv)  Compare  the  two  digit  number 
from  Column  B  of  the  Random  Number 
Table  at  the  beginning  point  identified 
imder  paragraph  (d)(4)(ii)  of  this  section 
(the  first  random  number)  with  each  of 
the  two  digit  sample  numbers  identified 
under  paragraph  (d)(4)(iii)  of  this 
section. 

(v)  If  the  first  random  number 
matches  any  sample  number,  this 
sample  is  identified  as  a  sample  for 
analysis.  If  the  random  number  matches 
more  than  one  sample  number,  only  the 
sample  with  the  lowest  batch 
identification  niimber  is  identified  as  a 
sample  for  analysis. 

(vi)  If  the  first  random  number  does 
not  match  any  sample  number,  then 
move  to  the  next  number  in  the  Random 
Number  Table,  and  repeat  the  process 
described  under  paragraph  (d)(4)(v)  of 
this  section.  In  the  example  under 
peu-agraph  (d)(4)(iii)  of  this  section,  there 
is  no  match  for  the  first  random  number 
(27),  but  there  is  a  match  for  the  second 
random  number  (93),  and  sample 
number  4321-54321-95-002593  would 
be  identified  for  analysis. 

(vii)  Continue  this  process  until  the 
number  of  samples  identified  for 
analysis  equals  the  number  under 
paragraphs  (d)(3)(i)  or  (d)(4)(iiT of  this 
section. 

(e)  Analysis  of  samples.  (1)  Any 
independent  laboratory  who  analyzes  a 
sample  under  the  requirements  of  this 


section  shall  use  the  analysis 
methodologies  specified  in  §  80.46. 

(2)  If  a  sample  to  be  analyzed  is  of 
RBOB,  the  sample  first  must  be  blended 
with  oxygenate  as  follows: 

(i)  If  the  RBOB  is  designated  as  any- 
oxygenate,  ethanol  shall  be  blended  at  a 
volume  that  results  in  2.0  wt%  oxygen; 

(ii)  If  the  RBOB  is  designated  as  ether- 
only,  MTBE  shall  be  blended  at  a 
volume  that  results  in  2.0  wt%  oxygen; 

(iii)  If  the  RBOB  is  other  than  any- 
oxygenate  or  ether-only,  the  RBOB  shall 
be  blended  with  the  oxygenate  specified 
for  the  RBOB,  or  if  more  than  one 
oxygenate  is  allowed,  from  the 
following  list  of  oxygenates  the  first  that 
is  allowed  by  the  refiner’s  instructions: 
Ethanol,  MTBE,  ETBE,  any  other 
specified  oxygenate.  The  volume  of 
oxygenate  shall  be  the  volume  specified 
in  the  refiner’s  instructions,  or  if  a  range 
is  specified,  the  minimum  volume 
specified. 

(f)  Shipment  of  samples  to  EPA. — (1) 
Quality  assurance  samples.  Any 
laboratory  serving  as  the  independent 
laboratory  under  this  section  shall,  for 
each  refinery  or  importer,  supply  certain 
gasoline  samples  to  EPA  according  to 
the  following  requirements. 
Notwithstanding  the  gasoline  samples 
identified  in  this  paragraph  (f),  EPA  may 
specify  a  different  firequency  for  sending 
samples  to  EPA  for  any  refiner,  refinery, 
importer,  or  independent  lab,  and  if 


such  different  frequency  is  specified  it 
must  be  followed. 

(2)  Refiners  and  importers  using  the 
periodic  independent  analysis  option. 

(i)  In  the  case  of  samples  identified  for 
analysis  under  paragraph  (d)  of  this 
section,  for  each  thirty- third  sample  that 
is  analyzed  for  each  refinery  or  importer 
a  portion  of  the  sample  must  be  sent  to 
EPA. 

(ii)  In  the  case  of  samples  that  are  not 
identified  for  analysis  under  paragraph 
(d)  of  this  section,  each  thirty-third 
sample  that  is  collected  for  each  refinery 
or  importer  but  that  is  not  analyzed  by 
the  independent  laboratory  must  be  sent 
to  EPA. 

(3)  Refiners  and  importers  using  the 
100%  independent  analysis  option.  In 
the  case  of  refiners  and  importers  using 
the  100%  independent  analysis  option 
of  paragraph  (a)(1)  of  this  section,  for 
every  thirty-third  sample  that  is 
analyzed  for  each  refinery  or  importer, 
a  portion  of  the  sample  must  be  sent  to 
EPA. 

(4)  Samples  that  violate  applicable 
standards,  (i)  The  remaining  portion  of 
each  sample  that  violates  an  applicable 
per-gallon  standard  must  be  labeled  as 
such  and  shipped  to  EPA. 

(ii)  The  applicable  standards  are  those 
specified  under  §  80.41.  In  the  case  of 
standards  being  met  on  a  per-gallon 
basis,  the  per-gallon  standards  are  the 
applicable  standards.  In  the  case  of 
standards  being  met  on  an  average  basis. 
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the  per-gallon  minimums  and 
maximums  are  the  applicable  standards. 
Beginning  on  January  1, 1998,  per- 
gallon  standards  include  the  complex 
model  range  limits  specified  under 
§  80.41(h)(3). 

(5)  Sample  shipping  procedures,  (i) 
Each  sample  sent  to  EPA  must  be  sealed 
in  containers  and  transported  in 
accordance  with  the  procedures 
specified  in  §  80.8,  and  identified  with 
the  independent  lab’s  name  and 
registration  number  and  the  sample 
information  specified  in  paragraphs 
(e)(1)  through  (7)  of  this  section. 

(ii)  The  quantity  of  sample  that  must 
be  sent  is:  in  the  case  of  samples  that 
have  been  analyzed  by  the  independent 
lab,  the  entire  volume  remaining 
following  the  laboratory  analysis  which 
should  be  a  minimmn  of  330mL;  and  in 
the  case  of  samples  that  have  not  been 
analyzed  by  the  independent  lab,  a 
minimum  of  70%  of  one  quart. 

(iii)  Samples  identified  for  shipping  to 
EPA  must  be  sent  via  an  overnight 
package  service  or  a  comparable  means 
to  the  address  and  following  procedures 
specified  by  EPA. 

21.  Section  80.74  is  amended  by 
revising  paragraphs  (a)(2)(iii),  (b)(2), 

(b)(5)  and  (b)(6),  and  adding  paragraphs 
(b)(7),  (b)(8),  (b)(9),  and  (h)  to  read  as 
follows: 

§80.74  Recordkeeping  requirements. 
***** 

(a)  *  •  • 

(2)*  *  * 

(iii)  (A)  The  results  of  the  test  as 
originally  printed  by  the  testing 
apparatus,  or  where  no  printed  result  is 
generated  by  the  testing  apparatus,  the 
results  as  originally  recorded  by  the 
person  who  performed  the  tests;  and 

(B)  Any  record  that  contains  results 
for  the  test  that  are  not  identical  to  the 
results  recorded  in  paragraph 
(a)(2)(iii)(A);  and 
***** 

(b) *  *  * 

(2)  The  information  specified  in 
§  80.47(b)  used  to  establish  gasoline 
homogeneity; 

***** 

(5)  In  the  case  of  any  refinery  or 
importer  subject  to  the  simple  model 
standards,  the  calculations  used  to 
determine  the  1990  baseline  levels  of 
sulfur,  T-90,  and  olefins,  and  the 
calculations  used  to  determine 
compliance  with  the  standards  for  these 
parameters; 

(6)  In  the  case  of  any  refinery  or 
importer  subject  to  the  complex  model 
standards  before  January  1, 1998,  the 
calculations  used  to  determine  the 
baseline  levels  of  VOC,  toxics,  and  NO* 
emissions  performance; 


(7)  In  the  case  of  any  imported  GTAB, 
records  that  reflect  the  storage  and 
physical  movement  of  the  GTAB  from 
the  point  of  importation  to  the  point  of 
blending  to  produce  reformulated 
gasoline;  and 

(8)  In  the  case  of  any  gasoline 
classified  as  previously  certified 
gasoline  under  the  terms  of  §  80.65(i): 

(i)  Results  of  the  tests  to  determine  the 
properties  and  volume  of  the  previously 
certified  gasoline  when  received  at  the 
refinery;  and 

(ii)  Records  that  reflect  the  storage 
and  movement  of  the  previously 
certified  gasoline  within  the  refinery  to 
the  point  the  previously  certified 
gasoline  is  used  to  produce 
reformulated  gasoline. 

(9)  In  the  case  of  any  transmix 
blended  with  gasoline,  records  that 
reflect  the  volumes  of  gasoline  €md 
transmix  that  are  blended. 
***** 

(h)  Independent  laboratories.  The 
refiner  or  importer  shall  have  any 
laboratory  serving  as  an  independent 
laboratory  under  §  80.72  keep  the 
records  specified  in  paragraphs  (a)(2)  (i) 
through  (iii),  (b)  (1)  ^ough  (3),  and 
(b)(4)(i)  of  this  section,  and  records 
containing  the  information  specified 
under  §  80.72(c)(1). 
***** 

22.  Section  80.75  is  amended  by: 

(a)  Revising  paragraph  (a), 
introductory  text; 

(b)  Revising  paragraphs  (a)(2)(vi) 
and(a)(2)(vii),  and  adding  paragraphs 
(a)(2)(viii)  and  (a)(2)(ix); 

(c)  Revising  paragraph  (a)(3); 

(d)  Revising  and  redesignating 
paragraph  (n)  as  paragraph  (o),  and 
adding  paragraph  (n)  to  read  as  follows: 

§80.75  Reporting  requirements. 
***** 

(a)  Quarterly  reports  for  reformulated 
gasoline.  Any  refiner  or  importer  that 
produces  or  imports  any  reformulated 
gasoline  or  RBOB,  and  any  oxygenate 
blender  that  produces  reformulated 
gasoline  meeting  the  oxygen  standard 
on  average,  shall  submit  quarterly 
reports  to  the  Administrator  for  each  ' 
refinery  or  oxygenate  blending  facility  at 
which  such  reformulated  gasoline  or 
RBOB  was  produced  and  for  all  such 
reformulated  gasoline  or  RBOB 
imported  by  each  importer.  The  refiner, 
importer  or  oxygenate  blender  shall 
include  notification  to  EPA  of  per-gallon 
versus  average  election  with  the  first 
quarterly  reports  submitted  each  year. 
***** 

(2)  *  *  * 

(vi)  For  any  importer,  the  PADD  in 
which  the  import  facility  is  located; 


(vii)  For  any  oxygenate  blender,  the 
oxygen  content; 

(viii)  In  the  case  of  any  imported 
GTAB,  identification  of  the  gasoline  as 
such;  and 

(ix)  In  the  case  of  any  previously 
certified  gasoline  used  in  a  refinery 
operation  under  the  terms  of  §  80.65(i), 
the  following  information  relative  to  the 
previously  certified  gasoline  when 
received  at  the  refinery: 

(A)  Identification  of  the  previously 
certified  gasoline  as  such; 

(B)  The  batch  number  assigned  by  the 
receiving  refinery; 

(C)  The  date  of  receipt;  and 

(D)  The  volume,  properties  and 
designations  of  the  batch. 

(3)(i)  The  following  formula  shall  be 
used  to  convert  weight  percent  oxygen 
from  an  oxygenate  to  volume  percent 
oxygenate: 


Where: 

Vo=volume  percent  oxygenate 
Wo=weight  percent  oxygen  in  blend 
from  oxygenate 

Wg=weight  percent  gasoline  in  blend 
from  gasoline 

do=density  of  oxygenate  (g/ml) 
dg=density  of  gasoline  (g/ml) 

(ii)  The  following  densities  and 
weight  fractions  of  oxygen  should  be 
used  for  these  calculations: 


Oxygenate 

Density  at 

60  "F 
(gm/ml) 

Weight  frac¬ 
tion  oxygen 

ethanol  . 

0.7939 

0.3473 

ethyl  t-butyl 

ether  (ETBE) 

0.7452 

0.1566 

ethyl  t-amyl 

ether  (ETAE) 

0.7452 

0.1566 

methanol  . 

0.7963 

0.4993 

methyl  t-butyl 

ether  (MTBE) 

0.7460 

0.1815 

t-amyt  methyl 

ether  (TAME) 

0.7758 

0.1566 

diisopropyt  ether 

(DIPE) . 

0.7282 

0.1566 

t-butyl  alcohol  .... 

0.7922 

0.2158 

n-propanol . 

0.8080 

0.2662 

***** 

(n)  Reports  by  independent 
laboratories.  The  refiner  or  importer 
shall  have  any  laboratory  seiving  as  an 
independent  laboratory  under  §  80.72 
submit  to  EPA  the  following  reports: 

(1)  A  report  for  the  period  January 
through  March  shall  be  submitted  by 
May  31;  a  report  for  the  period  April 
through  June  shall  be  submitted  by 
August  31;  a  report  for  the  period  July 
through  September  shall  be  submitted 
by  November  30;  and  a  report  for  the 
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period  October  through  December  shall 
be  submitted  by  Febmary  28; 

(2)  Each  report  shall  include,  for  each 
sample  of  reformulated  gasoline  that 
was  analyzed  during  a  period,  the 
analysis  results  for  the  sample  and  the 
information  specified  in  §§  80.72  (c)  (l) 
through  (7). 

(o)  Report  submission.  The  reports 
required  by  this  section  shall  be: 

(1)  Submitted  on  forms  and  following 

procedures  specified  by  the  * 

Administrator;  and 

(2)  Signed  and  certified  as  correct  by 
the  owner  or  a  responsible  corporate  , 
officer  of  the  refiner,  importer, 
oxygenate  blender,  or  independent 
laboratory. 

23.  Section  80.77  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (c),  (f),  (g)(d)  and  ()),  to  read 
as  follows: 

§  80.77  Product  transfer  documentation. 

On  each  occasion  when  any  person 
transfers  custody  or  title  to  any 
reformulated  gasoline  or  RBOB,  other 
than  when  gasoline  is  sold  or  dispensed 
for  use  by  ultimate  consumers  at  a  retail 
outlet  or  wholesale  purchaser-consumer 
facility,  the  transferor  shall  provide  to 
the  transferee  documents  which  include 
the  information  specified  in  this  section. 
These  documents  shall  be  transferred  no 
later  than  the  time  of  the  physical 
transfer  of  the  gasoline  in  the  case  of 
custody  transfers,  and  within  30  days 
following  the  transfer  in  the  case  of  title 
transfers. 

***** 

(c)  The  volume  of  gasoline  or  RBOB 
which  is  being  transferred; 

***** 

(f)  The  proper  identification  of  the 
product  as  reformulated  gasoline  or 
RBOB; 

(g) *  *  * 

(3)  In  the  case  of  VOC-controlled 
reformulated  gasoline  that  contains 
ethanol,  identification  or  the  gasoline  as 
containing  ethanol. 

***** 

(j)  With  the  exception  of  custody 
transfers  to  truck  carriers,  retail  outlets 
and  wholesale  purchaser-consiuner 
facilities,  the  information  required  in 
paragraphs  (f),  (g)  and  (i)  of  this  section 
may  be  in  the  form  of  product  codes, 
provided  that: 

(1)  The  codes  are  standardized  for  the 
distribution  system  in  which  they  are 
used;  and 

(2)  The  transferee  is  given  the 
information  to  interpret  the  codes. 

24.  Section  80.78  is  amended  by: 

(a)  Revising  the  introductory  text  of 
paragraph  (a)(1); 

(b)  Revising  paragraph  (a)(l)(v)(C)  and 
adding  paragraph  (a)(l)(vi) ; 


(c)  Revising  para^ph  (a)(2); 

(d)  Removing  ana  reserving  paragraph 
(a)(3); 

(e)  Revising  paragraphs  (a)  (4)  through 
(7); 

(f)  Revising  paragraph  (a)(10); 

(g)  Adding  paragraphs  (a)(ll),  (a)(12), 
and  (a)(13),  to  read  as  follows: 

S  80.78  Controls  and  prohibitions  on 
reformulated  gasoline. 

(а)  Prohibited  activities.  (1)  No  person 
may  produce,  import,  sell,  distribute, 
offer  for  sale  or  distribution,  dispense, 
supply,  offer  for  supply,  store  or 
transport  any  gasoline  for  use  by 
ultimate  consumers  in  a  reformulated 
gasoline  covered  area  unless  the 
gasoline  meets  the  definition  of 
reformulated  gasoline,  and 
***** 

(y)  *  *  * 

(C)  Unless  each  gallon  of  such 
gasoline  that  is  subject  to  complex 
model  standards  has  a  VOC  and  NOx 
emissions  reduction  percentage  which 
is  greater  than  or  equ^  to  the  applicable 
minimiim  specified  in  §  80.41;  and 

(vi)  Unless  each  gallon  of  such 
gasoline  that  is  subject  to  complex 
model  standards  h^  property  values 
that  are  within  the  acceptable  range 
limits  for  the  complex  model  specified 
under  §  80.45(f)(l)(i). 
***** 

(2)  No  person  may  produce,  import, 
sell  or  distribute,  offer  for  sale  or 
distribution,  dispense,  supply^  offer  for 
supply,  store,  or  transport  any  gasoline 
represented  as  reformulated  gasoline  or 
RBOB: 

***** 

(3)  [Reserved] 

(4)  Gasoline  shall  be  presumed  to  be 
for  use  by  ultimate  consumers  in  a 
reformulated  gasoline  covered  area 
unless  the  product  transfer 
documentation  accompanying  such 
gasoline  clearly  indicates,  as  specified 
in  §  80.106,  that  the  gasoline  is  intended 
for  sale  and  use  only  outside  any 
covered  area. 

(5)  No  person  may  combine  any 
reformulated  gasoline  with  any 
conventional  gasoline  or  blendstock, 
except  a  refiner  who  does  so  at  a 
refinery  under  the  requirements 
specified  in  §  80.65(i). 

(б)  No  person  may  add  any  oxygenate 
to  reformulated  gasoline,  except 
oxygenate  of  the  type  that  was  used  to 
produce  the  reformulated  gasoline  and 
in  an  amount  such  that  the  reformulated 
gasoline  meets  the  oxygen  maximum 
standard  in  §  80.41(g)  ^er  the 
oxygenate  has  been  added. 

(t)  No  person  may  combine  any  RBOB 
with  any  other  gasoline,  blendstock,  or 
oxygenate,  except: 


(i)  Oxygenate  of  the  type  specified  for 
the  RBOB,  and  in  an  amoimt  that  is 
equal  to  or  greater  than  the  minimum 
amount  specified  for  the  RBOB  and  is 
equal  to  or  less  than  the  amount  allowed 
by  the  oxygen  maximum  standard  in 

§  80.41(b); 

(ii)  Otner  RBOB  for  which  the  same 
oxygenate  type  is  specified,  in  which 
case  the  minimum  oxygenate  volume 
specification  for  the  blended  RBOB  will 
be  the  largest  minimum  voliune 
specification  for  any  of  the  RBOB’s  that 
are  combined;  or 

(iii)  Under  the  terms  of  paragraph 
(a)(5)  of  this  section. 
***** 

(10)  No  person  may  cause  another 
person  to  commit  the  actions  prohibited 
under  this  paragraph  (a). 

(11)  Exemptions. 

(i)  The  prohibited  activities  specified 
in  paragraphs  (a)(1)  of  this  section  do 
not  apply  in  the  case  of  gasoline  that  is 
used  for  research,  development,  or 
testing  purposes,  provided  that: 

(A)  The  research,  developunent,  or 
testing  program: 

(1)  Has  a  piupose  that  constitutes  an 
appropriate  basis  for  exemption; 

(2)  Necessitates  the  exemption; 

(3)  Is  reasonable  in  scope;  and 

(4)  Has  a  degree  of  control  consistent 
with  the  purpose  of  the  program;  and 

(B)  The  product  transfer 
documentation  associated  with  such 
gasoline  shall  identify  the  gasoline  as 
conventional  gasoline  for  use  in 
research,  development,  or  testing,  as 
applicable,  and  shall  state  that  it  is  to  be 
used  only  for  research,  development,  or 
testing  purposes; 

(C)  The  gasoline  shall  not  be  sold, 
distributed,  offered  for  sale  or 
distribution,  dispensed,  supplied, 
offered  for  supply,  transported  to  or 
from,  or  stored  by  a  gasoline  retail  outlet 
in  a  covered  area  specified  in  §  80.70. 
The  gasoline  also  shall  not  be  sold, 
distributed,  offered  for  sale  or 
distribution,  dispensed,  supplied, 
offered  for  supply,  or  transported  to  or 
from,  or  stored  by  a  wholesale 
purchaser-consiuner  facility  in  a  . 
covered  area  specified  in  §  80.70,  unless 
such  facility  is  associated  with  the 
research,  development  or  testing 
program  that  uses  the  gasoline; 

(D)  Prior  to  the  initial  use  of  the 
product,  and  subsequently  at  least  on  an^ 
annual  basis,  the  paity  using  the 
gasoline  for  research,  development,  or 
testing  purposes  shall  submit  to  EPA  the 
following  information: 

(I)  A  description  of  the  research, 
development,  or  testing  program  and  the 
purpose  of  the  program,  including  the 
range  of  noncomplying  properties  of  the 
fuel  expected  td  be  used  in  the  program; 
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(2)  The  expected  dates  on  which  the 
program  will  begin  and  end,  and  the 
mileage  duration  of  the  program; 

(3)  The  identification  of  any  vehicles 
or  engines  in  which  the  gasoline  is  to  be 
used; 

{4)  The  location  where  the  gasoline 
will  be  stored,  and  the  location  where 
the  gasoline  will  be  used; 

(5)  The  volume  of  the  product  to  be 
used; 

(6)  The  identification  of  the  source 
(e.g.,  the  gasoline  distributor)  of  the 
gasoline;  and 

(7)  An  explanation  of  why 
reformulated  gasoline  cannot  be  used  in 
the  program. 

(8)  An  explanation  of  why  the 
program  cannot  be  conducted  in  an  area 
that  is  not  a  covered  area  specified  in 
§80.70. 

(E)  The  party  using  the  gasoline  for 
the  research,  development  or  testing 
program  shall  submit  to  EPA  the 
program  results  upon  completion  of  the 
program. 

(F)  The  submissions  required  under 
paragraphs  (a)(ll)(i)  (D)  and  (E)  of  this 
section  shall  be: 

(1)  Certified  as  being  accurate  by  the 
owner  or  president  of  the  company  or 
business  performing  the  research, 
development,  or  testing;  and 

(2)  Submitted  to  the  following  EPA 
addresses: 

Director  (6406J)  Fuels  and  Energy 

Division,  U.S.  Environmental 

Protection  Agency,  401  M  Street  SW., 

Washington,  D.C.  20460 
and 

Director  (2242A),  Air  Enforcement 

Division,  U.S.  Environmental 

Protection  Agency,  401  M  Street,  SW., 

Washington,  D.C.  20460 

(G)  The  exemption  in  this  paragraph 
(a)(ll)  shall  be  null  and  void  upon 
written  notification  by  EPA. 

(ii)(A)  The  prohibited  activities 
specified  in  paragraphs  (a)(1)  of  this 
section  do  not  apply  in  the  case  of 
gasoline  that  is  used  to  fuel  aircraft,  or 
racing  motor  vehicles  or  racing  boats 
that  are  used  only  in  sanction^  racing 
events,  provided  that  product  transfer 
documents  associated  with  such 
gasoline,  and  any  pump  stand  fiom 
which  such  gasoline  is  dispensed, 
identify  the  gasoline  either  as 
conventional  gasoline  that  is  restricted 
for  use  in  aircraft,  or  as  conventional 
gasoline  that  is  restricted  for  use  in 
racing  motor  vehicles  or  racing  boats 
that  are  used  cmly  in  sanction^  racing 
events. 

(B)  A  vehicle  shall  be  considered  to  be 
a  racing  vehicle  only  if  the  vehicle: 

(1)  Is  operated  only  in  conjunction 
with  sanctioned  racing  evmits; 


(2)  Exhibits  racing  features  and 
modifications  such  that  it  is  incapable 
of  safe  and  practical  street  or  highway 
use; 

(3)  Is  not  licensed,  and  is  not 
licensable,  by  any  state  for  operation  on 
public  streets  or  hi^ways; 

(4)  Is  not  currently,  and  previously 
has  not  been,  operated  on  public  streets 
or  highways;  cmd 

(5)  Could  not  be  converted  to  public ' 
street  or  highway  use  at  a  cost  that  is 
reasonable  compared  to  the  value  of  the 
vehicle. 

(12)  The  prohibitions  against 
combining  certain  categories  of  gasoline 
under  paragraphs  (a)(l)(iii),  (a)(5),  (a)(7), 
(a)(8),  and  (a)(10)  of  this  section  do  not 
apply  in  the  case  of  a  party  who  is 
changing  the  type  of  gasoline  stored  in 
a  gasoline  storage  tank  or  the  type  of 
gasoline  transported  through  a  gasoline 
pipe  or  manifold  within  a  single  facility 
(a  gasoline  storage  tank,  pipe,  or 
manifold  change  of  service  ),  or  in  the 
case  of  a  change  of  service  that  involves 
mixing  gasoline  with  blendstock, 
provided  that:  » 

(i)  The  change  of  service  is  for  a 
legitimate  operational  reason  and  is  not 
for  the  purpose  of  combining  the 
categories  of  gasoline  or  of  combining 
gasoline  with  blendstock; 

(ii)  Prior  to  adding  product  of  the  new 
category  the  volume  of  product  of  the 
old  category  in  the  tank,  pipe  or 
manifold  is  made  as  low  as  possible 
through  normal  pumping  operations; 

(iii)  The  volume  of  product  of  the  new 
category  that  is  added  to  the  tank,  pipe 
or  manifold  is  as  large  as  possible  taking 
into  account  the  avedlability  of  product 
of  the  new  category;  and 

(iv)  In  any  case  where  the  new 
category  of  product  is  reformulated 
gasoline,  subsequent  to  udding  the 
gasoline  of  the  new  category  a 
representative  sample  from  the  tank, 
pipe  or  manifold  is  collected  and 
ar^yzed,  and  such  analysis  shows 
compliance  with  each  standard  under 
§  80.41  that  is  relevant  to  the  new 
gasoline  category.  The  analysis  for  each 
standard  must  be  conducted  using  the 
method  specified  imder  §  80.46,  or 
using  another  method  that  is  approved 
by  the  American  Society  of  Testing  and 
Materials  provided  that  the  other 
method  is  correlated  with  the  method 
specified  imder  §  80.46. 

(13)  The  prohibition  against 
combining  reformulated  gasoline  with 
RBOB  under  paragraph  (a)(8)Df  this 
section  does  not  apply  in  the  case  of  a 
party  who  is  changing  the  type  of 
product  stored  in  a  tank  firom  which 
trucks  are  loaded,  from  reformulated 
gasoline  to  RBOB,  or  vice  versa, 
provided  that: 


(i)  The  change  of  service  requirements 
described  in  paragraph  (a)(12)  of  this 
section  can  not  be  met  without  taking 
the  storage  tank  out  of  service; 

(ii)  Prior  to  adding  product  of  the  new 
category  the  volume  of  product  of  the 
old  category  in  the  tank  is  drawn  down 
to  the  lowest  point  which  allows  trucks 
to  be  loaded  during  the  transition; 

(iii)  The  volume  of  product  of  the  new 
category  that  is  added  to  the  tank  is  as 
large  as  possible  taking  inta  account  the 
av€ulability  of  product  of  the  new 
category; 

(iv)  When  transitioning  fiom  RBOB  to 
reformulated  gasoline: 

(A)  If  the  reformulated  gasoline  in  the 
storage  tank  has  a  oxygen  content  of  less 
than  1.5  wt%,  oxygenate  must  be 
blended  into  the  RFG  at  the  loading  rack 
such  that  the  RFG  has  a  minimum 
oxygen  content  of  1.5  wt%; 

(B)  Subsequent  to  any  oxygenate 
blending,  the  reformulated  gasoline 
must  meet  all  applicable  standards  that 
apply  at  the  terminal;  and 

(C)  Prior  to  the  date  the  VOC-control 
standards  apply  to  the  terminal  the 
reformulated  gasoline  in  the  storage 
tank  must  have  an  oxygen  content  of  not 
less  than  1.5  wt%; 

(v)  When  transitioning  fiom 
reformulated  gasoline  to  RBOB: 

(A)  The  oxygen  content  of  the 
reformulated  gasoline  produced  using 
the  RBOB  must  be  not  less  than  the 
minimum  oxygen  amount  specified  in 
the  RBOB  product  transfer  documents; 

(B)  Subsequent  to  any  oxygenate 
blending,  the  reformulated  gasoline 
must  meet  all  applicable  standards;  and 

(C)  The  transition  fiom  reformulated 
gasoline  to  RBOB  may  not  b^in  until 
the  date  the  VOC-control  standards  no 
longer  apply  to  the  terminal;  and 

(vi)  The  party  must  demonstrate 
compliance  with  the  requirements 
specified  in  paragraphs  (a)(13)(iv)  and 

(v)  of  this  section  throu^  testing  of 
samples  collected  fiom  the  terminal 
storage  tank  and  fiom  trucks  loaded  at 
the  terminal  subsequent  to  each  receipt 
of  new  product  until  the  transition  is 
complete.  The  analyses  must  be 
conducted  using  the  test  method 
specified  under  §  80.46,  or  using 
another  test  method  that  is  approved  by 
the  American  Society  of  Testing  and 
Materials  provided  that  the  other 
method  is  correlated  with  the  method 
specified  under  §  80.46. 

25.  Section  80.79  is  amended  by 
revising  paragraphs  (bK2)  and  adding 
paragraphs  (b)(3)  and  (c)(3)  to  read  as 
follows: 

§80.79  LlabHHyforviolationaofttM 
proWbHed  activitias. 
***** 
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(b)  *  *  * 

(2)  Where  a  violation  is  found  at  a 
facility  which  is  operating  under  the 
corporate,  trade  or  brand  name  of  a 
refiner  or  importer,  that  refiner  or 
importer  must  show,  in  addition  to  the 
defense  elements  required  by  paragraph 
(b)(1)  of  this  section,  that  the  violation 
was  caused  by: 

(i)  An  act  in  violation  of  law  (other 
than  the  Act  or  this  part),  or  an  act  of 
sabotage  or  vandalism;  or 

(ii)  The  action  of  any  retailer  or 
wholesale  purchaser-consumer  supplied 
by  the  refiner  or  importer  in  violation  of 
a  contractual  undertaking  imposed  by 
the  refiner  or  importer  desigiied  to 
prevent  such  action,  and  despite 
periodic  sampling  and  testing  by  the 
refiner  or  importer  to  ensiue  compliance 
with  such  contractual  obligation;  or 

(iii)  The  action  of  any  reseller, 
distributor,  oxygenate  blender,  carrier, 
or  a  retailer  or  wholesale  purchaser- 
consiuner  supplied  by  any  of  these 
persons,  in  violation  of  a  contractual 
imdertaking  imposed  by  the  refiner  or 
importer 'designed  to  prevent  such 
action,  and  despite  periodic  sampling 
and  testing  by  ^e  refiner  or  importer  to 
ensure  compliance  with  such 
contractual  obligation;  or 

(iv)  The  action  of  any  carrier  or  other 

distributor  not  subject  to  a  contract  with 
the  refiner  or  importer  but  eng^ed  by 
the  refiner  or  importer  for  transportation 
of  gasoline,  despite  specification  or 
inspection  of  procedures  and  equipment 
by  the  refiner  or  importer  which  are 
recisonably  calculated  to  prevent  such 
action.  • 

(3)  In  this  paragraph  (b),  to  show  that 
the  violation  “was  caused”  by  any  of  the 
specified  actions  the  party  must 
demonstrate  by  reasonably  specific 
showings,  by  direct  or  circumstantial 


evidence,  that  the  violation  was  caused 
or  nyisWhave  been  caused  by  another. 

(c)*  *  * 

(3)  An  oversight  program  conducted 
by  a  carrier  under  paragraph  (c)(1)  of 
this  section  need  not  include  periodic 
sampling  and  testing  of  gasoline  in  a 
tank  truck  operated  by  a  common 
carrier,  but  in  lieu  of  such  tank  truck 
sampling  and  testing  the  common 
carrier  shall  demonstrate  evidence  of  an 
oversight  program  for  monitoring 
compliance  with  the  requirements  of 
§  80.78  relating  to  the  transport  or 
storage  of  gasoline  by  tank  truck,  such 
as  appropriate  guidance  to  drivers  on 
compliance  with  applicable 
requirements  and  the  periodic  review  of 
records  normally  received  in  the 
ordinary  course  of  business  concerning  , 
gasoline  quality  and  delivery. 
***** 

26.  Section  80.83  is  revised  to  read  as 
follows: 

§  80.83  Gasoline  treated  as  blendstock. 

An  importer  may  treat  imported 
gasoline  as  blendstock  (Gasoline  Treated 
as  Blendstock,  or  GTAB)  and  exclude 
the  GTAB  from  its  importer  compliance 
calculations  under  §  80.65(c)  for 
reformulated  gasoline  or  §  80.101(d)  for 
conventional  gasoline  provided  the 
importer  meets  the  requirements 
specified  in  this  section. 

(a)  GTAB  must  be  included  in  the 
compliance  calculations  for  gasoline 
produced  at  a  refinery  operated  by  the 
same  person  that  is  the  importer  (the 
"GTAB  importer-refiner”). 

(b)  The  GTAB  importer-refiner  may 
not  transfer  title  to  GTAB  to  another 
person  imtil  the  GTAB  has  been  used  to 
produce  gasoline  and  all  refinery 
standards  and  requirements  have  been 
met  for  the  gasoline  produced. 


(c)  The  refinery  at  which  GTAB  is 
used  to  produce  gasoline  must  be 
physically  located  at  the  same  terminal 
at  which  the  GTAB  is  first  discharged 
upon  arrival  in  the  United  States  (the 
import  facility),  or  at  a  facility  to  which 
the  GTAB  is  directly  transported  from 
the  import  facility. 

(d)  GTAB  must  be  completely 
segregated  from  any  other  gasoline, 
whether  conventional  or  RFG,  and 
including  any  gasoline  tank  bottoms, 
prior  to  the  point  of  blending,  and 
sampling  and  testing,  in  the  refinery 
operation,  except  that: 

(1)  GTAB  may  be  placed  in  a  storage 
tank  that  contains  ofiier  GTAB  imported 
by  that  importer;  or 

(2)  GTAB  may  be  placed  in  a  storage 
tank  that  contains  gasoline  provided 
that: 

(i)  The  gasoline  has  the  same 
designations  under  §  80.65(d)  as  the 
gasoline  which  will  be  produced  using 
the  GTAB; 

(ii)  The  blending  is  performed  in  that 
storage  tank;  and 

(iii)  The  properties  and  volume  the 
gasoline  produced  using  GTAB  is 
determined  in  a  manner  that  excludes 
the  volume  and  properties  of  the 
gasoline. 

(e)  Each  year  that  GTAB  is  used  to 
produce  gasoline,  the  GTAB  importer- 
refiner  must  determine  an  adjusted 
baseline  for  the  refinery  where  the 
GTAB  is  used  to  produce  gasoline  that 
would  apply  in  the  case  of  conventional 
gasoline  standards  under  §  80.101(b) 
and  reformulated  gasoline  standards 
imder  §  80.41(h)(2)(i)  for  all  gasoline 
produced  at  that  refinery  for  that  year. 
The  following  formulas  must  be  used  to 
calculate  the  adjusted  refinery  baseline 
where  GTAB  is  used  to  produce 
conventional  gasoline: 


AB;  = 


_(Vi990  *RB,)-KVcGTAB*IB,)-K(V,-V,^-VeOT;^)*SB,) 

V. 


AB;  = 


((Vconv  ^CGTAB  )*RBi)-l-(V^CGTAB 

V,. 


'Conv 


And  the  following  formula  must  be  baseline  where  GTAB  is  used  to 
used  to  calculate  the  adjusted  refinery  produce  RFG: 


AB;  = 


(Vrgtab  ♦IB.J-i-CCVrpo  -  Vr^^3)*RB.) 


'RFC 


Where: 


ABi  =  Adjusted  baseline  for  parameter  V1990  =  1990  baseline  volume  for  the 
OP  emissions  performance  i.  .  refinery. 
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V,  =  Volume  of  RFG,  conventional 

gasoline  and  RBOB  produced  at  the 
refinery  during  the  year  (averaging 
period)  in  question. 

Vrfg  =  Volume  of  RFG- and  RBOB 

produced  at  the  refinery  during  the 
year  in  question. 

Vconv  =  Voliune  of  conventional  gasoline 
produced  at  the  refinery  during  the 
year  in  Question. 

Vrgtab  =  Voliune  of  GATB  used  to 
produce  conventional  gasoline  at 
the  refinery  during  the  year  in 
question. 

VcGutb  =  Volume  of  GTAB  used  to 
produce  conventional  gasoline  at 
the  refinery  during  the  year  in 
question. 

RBj  =  1990  refinery  baseline  for 
parameter  or  emissions 
performance  i. 

IBi  =  Baseline  for  parameter  or 
emissions  performance  i  that 
applies  to  the  GTAB  importer- 
refiner  in  its  importer  capacity. 

SBi  =  Statutory  baseline  for  parameter  or 
emissions  performance  i. 

(f)(1)  The  GTAB  importer-refiner  must 
complete  all  requirements  for  the  GTAB 
at  the  time  it  is  imported  as  if  the  GTAB 
were  imported  gasoline,  including 
sampling  and  testing,  independent 
sampling  and  testing  for  GTAB  used  to 
produce  reformulate  gasoline,  record 
keeping  and  reporting. 

(2)  The  voliune  ana  properties  of 
GTAB  that  has  been  combined  with 
other  GTAB  may  be  determined  by 
subtracting  the  volume  and  properties  of 
the  GTAB  in  the  tank  prior  to  receipt  of 
the  new  product,  from  the  volume  and 
properties  of  the  GTAB  in  the  tank 
subsequent  to  receipt  of  the  new 
product. 

(3)  Any  GTAB  batch  that  is  used  in 
whole  or  in  part  to  produce 
reformulated  gasoline  must  be  treated  as 
imported  reformulated  gasoline  for 
purposes  of  sampling  and  testing,  and 
reporting,  under  paragraph  (f)(1)  of  this 
section;  except  that  the  sampling  and 
testing  may  based  on  vessel 
composite  samples  without  regard  to 
whether  the  gasoline  in  individual  ship 
compartments  separately  meets  the 
reformulated  gasoline  downstream 
standards. 

(4)  Any  reports  to  EPA  for  imported 
GTAB  must  identify  the  GTAB  as  such. 

(5)  Any  GTAB  that  ultimately  is  not 
‘  used  to  produce  gasoline  must  be 

treated  as  newly  imported  gasoline,  for 
which  all  required  sampling  and  testing, 
record  keeping  and  reporting  must  be 
accomplished,  and  the  gasoline  must  be 
included  in  the  GTAB  importer-refiner’s 
importer  compliance  calculations  for 
the  averaging  period  that  includes  the 
date  this  sampling  and  testing  occurs. 


27.  Section  80.84  is  added  to  subpart 
D  to  read  as  follows: 

S  80.84  Trelment  of  Interface  and 
transmIx. 

(a)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  apply: 

(1)  Interface:  A  quantity  of  petroleum 
product  in  a  pipeline  between  two 
surrounding  batches  of  petroleum 
product  that  consists  of  a  mixture  of  the 
two  surrounding  batches. 

(2)  Transmix:  An  interface  that 
consists  of  a  mixture  of  gasoline  and 
distillate  fuel  oil. 

(b)  Classification  of  interface. 

Interface  shall  be  classified  in  the 
following  manner: 

(1)  Interface  mixtures  of  RFG  or 
RBOB,  and  conventional  gasoline  shall 
be  classified  as  conventional  gasoline; 

(2)  Interface  mixtures  of  VOC- 
controlled  RFG  and  non-VOC-controlled 
RFG  shall  be  classified  as  non-VOC- 
controlled  RFG; 

(3)  Interface  mixtures  of  VOC- 
controlled  RFG  for  Region  1  and  VOC- 
controlled  RFG  for  Region  2  shall  be 
classified  as  VOC-controlled  RFG  for 
Re^on  2  or  a4  non-VOC-controlled  RFG; 

(4)  Interface  mixtures  of  RBOB  and 
RFG  shall  be  classified  as  RBOB;  and 

(5)  Interface  mixtures  of  gasoline  and 
blendstock  shall  be  classified  as 
blendstock. 

(c)  Transmix  processing.  (1)  Any 
person  who  separates  transmix  where 
the  gasoline  portion  is  classified  as 
conventional  gasoline  shall  exclude 
from  compliance  calculations  under 
section  101  any  gasoline  or  gasoline 
blendstock  produced  from  the  transmix. 

(2)  Any  person  who  separates 
transmix  where  the  gasoline  portion  is 
classified  as  reformulated  gasoline  shall 
meet  all  requirements  and  standards 
that  apply  to  a  refinery  under  40  CFR 
subparts  D  and  F  with  regard  to  the 
transmix  operation,  and  shall  include 
the  transmix  gasoline  portion  in 
compliance  calculations  for  the  refinery. 

(d)  Transmix  Blending.  (1)  Any 
person  may  blend  transmix  into 
conventional  gasoline  only  if: 

(1)  The  transmix  results  fiom  normal 
pipeline  operations; 

(ii)  (A)  The  transmix  cannot  be 
transported  by  pipeline  or  water  to  a 
transmix  processing  facility;  or 

(B)  Transmix  was  blended  at  the 
terminal  before  1995;  and 

(iii)  The  transmix  is  blended  at  a  rate 
that  does  not  exceed  the  ^ater  of: 

(A)  The  demonstrated  blending  rate  at 
that  terminal  during  1994;  or 

(B)  0.25  percent  by  volume. 

(2)  Any  person  may  blend  transmix 
into  reformulated  gasoline  only  if: 

(i)  The  transmix  results  from  normal 
pipeline  operations;  * 


(ii)  The  transmix  caimot  be 
transported  by  pipeline  or  water  to  a 
transmix  processing  facility; 

(iii)  The  transmix  cannot  be  blended 
into  conventional  gasoline  under 
paragraph  (d)(1)  of  this  section; 

(ivjTne  transmix  is  blended  at  a  rate 
that  does  not  exceed  0.25  percent  by 
volume;  and 

(v)  After  blending  the  reformulated 
gasoline  is  shown  through  sampling  and 
testing  to  meet  all  applicable 
reformulated  gasoline  standards  that 
apply  at  the  terminal.  This  sampling 
and  testing  shall  be  at  one  of  the 
following  rates: 

(A)  In  the  case  of  transmix  that  is 
blended  in  a  storage  tank,  following 
each  occasion  transmix  is  blended;  or 

(B)  In  the  case  of  transmix  that  is 
blended  in-line,  at  least  twice  each 
calendar  month  during  which  transmix 
is  blended. 

28.  Section  80.91  is  amended  by: 

a.  Revising  paragraph  (d)(3)  and 
adding  paragraph  (d)(5)(iii); 

b.  Adding  paragraph  (e)(l)(iii); 

c.  Revising  paragraph  (f)(2)(ii) 
introductory  text; 

d.  Revising  paragraphs  (f)(2)(ii)(D), 
(f)(2)(ii)(E).  and  (f)(2)(ii)(F); 

e.  Revising  paragraph  (f)(2)(ii)(G) 
introductory  text; 

f.  Removing  paragraphs  (f)(2)(ii)(G)(l) 
and  (f)(2)(ii)(G)(2); 

g.  Revising  paragraph  (f)(2)(ii)(H) 
introductory  text; 

h.  Revising  paragraphs  (f)(2)(ii)(H)(2) 
and  (f)(2)(ii)(H)(2); 

i.  Removing  paragraph  (f)(2KiiKH)(3); 

j.  Adding  paragraph  (f)(2)(ii)(I). 

The  revisions,  additions,  and 

removals  are  set  out  to  read  as  follows: 

§  80.91  IndivWual  baseline  determination. 
«*■*** 

(d)*  •  * 

(3)  Negligible  quantity  sampling.  Post- 
1990  testing  of  a  blendstock  stream  for 
a  fuel  parameter  listed  in  this  paragraph 
(d)(3)  is  not  required  if  the  refiner  can 
show,  through  engineering  judgement  or 
past  experience,  that  the  foel  parameter 
exists  in  the  stream  at  less  than  or  equal 
to  the  amount,  on  average,  shown  in  this 
paragraph  (d)(3)  for  that  fuel  parameter. 
Any  fuel  parameter  shown  to  exist  in  a 
re^ery  stream  in  negligible  amounts 
shall  be  assigned  a  value  of  0.0  or  the 
negligible  amount  shown  below  at  the 
refiner’s  discretion: 

Aromatics,  volume  percent — 1.0 
Benzene,  volume  percent — 0.15 
Olefins,  volume  percent — 1.0 


*  *  * .  *  * 


(5)*  *  * 

(iii)  If  a  refiner  measures  a  blendstock 
stream  for  aromatics,  benzene,  olefins. 
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oxygen,  or  sulfur  content  and  discovers 
that  the  measured  component  level  of 
that  stream  is  below  the  applicable 
range  for  the  test  method  used,  the  low 
end  of  the  applicable  range  may  be 
substituted  for  the  actual  measured 
value  in  the  baseline  determination. 

This  paragraph  (d)(5)(iii)  is  not 
applicable  to  blendstock  streams  that 
have  not  been  explicitly  measured. 
***** 

(e)  *  *  * 

(D*  *  * 

(iii)  For  facilities  determined  to  be 
closely  integrated  gasoline  producing 
facilities  and  for  which  EPA  has  granted 
a  single  set  of  baseline  fuel  parameter 
values  per  this  paragraph  (e)(1): 

(A)  All  reformulated  gasoline  and 
anti-dumping  standards  shall  be  met  by 
such  closely  integrated  facilities  on  an 
aggregate  basis; 

(B)  A  combined  facility  registration 
shall  be  submitted  under  §§  80.76  and 
80.103;  and 

(C)  Record  keeping  requirements 
under  §§  80.74  and  80.104  and  reporting 
requirements  under  §§  80.75  and  80.105 
shall  be  met  for  such  closely  integrated 
facilities  on  an  aggregate  basis. 
***** 

(f) *  *  * 

(2)*  *  * 

(ii)  If  the  baseline  fuel  value  for 
aromatics,  olefins,  benzene,  and/or 
sulfur  (determined  per  paragraph  (e)  of 
this  section)  is  higher  than  the  high  end 
of  the  valid  range  limits  specified  in 
§  80.42(c)(1)  if  compliance  is  being 
determined  imder  the  Simple  Model,  or 
in  §  80.45(f)(l)(ii)  if  compliance  is  being 
determined  under  the  Complex  Model, 
then  the  valid  range  limits  may  be 
extended  for  conventional  gasoline  in 
the  following  manner: 
***** 

(D)  The  new  high  end  of  the  valid 
range  for  sulfur  ia  determined  from  the 
following  equation: 
NSlJLLIM=SULBASE+50  ppm 
Where: 

NSULLIM=The  new  high  end  of  the 
valid  range  limit  for  sulfur,  in  parts 
per  million 

SULBASE=The  seasonal  baseline  fuel 
value  for  sulfur,  in  parts  per  million 

(E)  The  extension  of  the  valid  range  is 
limited  to  the  applicable  summer  or 
winter  season  in  which  the  baseline  fuel 
values  for  aromatics,  olefins,  benzene, 
and/or  sulfur  exceed  the  high  end  of  the 
vedid  range  as  described  in  paragraph 
(f)(2)(ii)  of  this  section.  Also,  the 
extension  of  the  valid  range  is  limited 
to  use  by  the  refiner  whose  baseline 
value  for  aromatics,  olefins,  benzene, 
and/or  sulfur  was  higher  than  the  valid 


range  limits  as  described  in  paragraph 
(f)(2)(ii)  of  this  section. 

(F)  Any  extension  of  the  Simple 
Model  valid  range  limits  is  applicable 
only  to  the  Simple  Model.  Likewise  any 
extension  of  the  Complex  Model  valid 
range  limits  is  applicable  only  to  the 
Complex  Model. 

(G)  The  valid  range  extensions 
calculated  in  paragraphs  (f)(2)(ii)  (A), 

(B),  (C),  and  (D)  of  this  section  are 
applicable  to  both  the  baseline  fuel  and 
target  fuel  for  the  purposes  of 
determining  the  compliance  status  of 
conventional  gasolines.  The  extended 
valid  range  limit  represents  the 
maximum  value  for  that  parameter 
above  which  fuels  cannot  be  evaluated 
with  the  applicable  compliance  model. 

(H)  Under  the  Simple  Model,  baseline 
and  compliance  calculations  shall 
subscribe  to  the  following  limitations: 

If  the  aromatics  valid  range  has 
been  extended  per  paragraph  (f)(2)(ii)(A) 
of  this  section,  an  aromatics  value  equal 
to  the  high  end  of  the  valid  range 
specified  in  §  80.42(c)(1)  shall  be  used 
for  the  purposes  of  calculating  the 
exhaust  benzene  fraction. 

(2)  If  the  fuel  benzene  valid  range  has 
been  extended  per  pmngraph  (f)(2)(ii)(C) 
of  this  section,  a  benzene  value  equal  to 
the  high  end  of  the  valid  range  specified 
in  §  80.42(c)(1)  shall  be  used  for  the 
purposes  of  calculating  the  exhaust 
benzene  fraction. 

(I)  Under  the  Complex  Model, 
baseline  and  compliance  calculations 
shall  subscribe  to  the  following 
limitations: 

(1) U  the  aromatics  valid  range  has 
been  extended  per  paragraph  (f)(2)(ii)(A) 
of  this  section,  an  aromatics  value  equal 
to  the  high  end  of  the  valid  range 
specified  in  §  80.45(f)(l)(ii)  shall  be 
used  for  the  purposes  of  calculating 
emissions  performances. 

(2)  If  the  olefins  valid  range  has  been 
extended  per  paragraph  (f)(2)(ii)(B)  of 
this  section,  an  olefins  value  equal  to 
the  high  end  of  the  valid  range  specified 
in  §  80.45(f)(l)(ii)  shall  be  used  for  the 
target  fuel  for  the  purposes  of 
calculating  emissions  performances. 

(3)  If  the  benzene  valid  range  has  been 
extended  per  paragraph  (f)(2)(ii)(C)  of 
this  section,  a  benzene  value  equal  to 
the  high  end  of  the  valid  range  specified 
in  §  80.45(f)(l)(ii)  shall  be  used  for  the 
target  fuel  for  the  purposes  of 
calculating  emissions  performances. 

(4)  If  the  sulfur  valia  range  has  been 
extended  per  paragraph  (f)(2)(ii)(D)  of 
this  section,  a  sul^  value  equal  to  the 
high  end  of  the  valid  range  specified  in 
§  80.45 (f)(l)(ii)  shall  be  used  for  the 
target  fuel  for  the  p\urposes  of 
calculating  emissions  performances. 
***** 


29.  Section  80.101  is  amended  by: 

(a)  Revising  paragraphs  (b)(2)  and 

(b)(3); 

(b)  Adding  paragraph  (d)(4)(iii); 

(c)  Revising  paragraph  (f); 

(d)  Revising  paragraph  (g); 

(e)  Revising  paragraphs  (h)(l)(ii)  and 
(i)(2); 

(f)  Adding  paragraphs  (h)(4), 

(i)(l)(i)(C),  (i)(l)(iii),  (i)(3),  and  (i)(4); 

(g)  Adding  paragraph  (j)  to  read  as 
follows: 

§  80.1 01  Standards  applicable  to  refiners 
and  importers. 

***** 

(b)  *  *  * 

(2)  Optional  complex  model 
standards.  Annual  average  levels  of 
exhaust  benzene  emissions,  weighted  by 
volume  weighted  for  each  batch  and 
calculated  using  the  applicable  complex 
model  under  §  80.45,  shall  not  exceed 
the  refiner’s  or  importer’s  compliance 
baseline  for  exhaust  benzene  emissions. 

(3)  Complex  model  standards,  (i) 
Annual  average  levels  of  exhaust  toxics 
emissions  and  NO,  emissions,  weighted 
by  volume  for  each  batch  and  calculated 
using  the  applicable  complex  model 
under  §  80.45,  shall  not  exceed  the 
refiner’s  or  importer’s  compliance 
baseline  for  e^^aust  toxics  emissions 
and  NOx  emissions,  respectively. 

(ii)  On  a  per-gallon  basis, 

(A)  No  conventional  gasoline  may 
have  properties  that  are  outside  the 
complex  model  acceptable  range  limits 
specified  at  §  80.45(fi(l)(ii);  except  that 

(B)  For  a  refinery  with  a  baseline 
parameter  value  that  is  outside  the 
acceptable  range  limits,  the  value  of  this 
parameter  for  gasoline  produced  at  this 
refinery  shall  not  exceed  the  value 
determined  in  §  80.91(f)(2) . 
***** 

(d)*  *  * 

(4)  *  *  * 

(iii)  Where  oxygenate  is  included  in  a 
refinery’s  or  importer’s  compliance 
calculations,  only  the  oxygenate 
volume,  excluding  denaturant,  water 
and  impurities,  shall  be  included  in  the 
compliance  calculations. 
***** 

(f)  Compliance  baseline 
determination.  The  compliance  baseline 
for  any  refinery  or  importer,  for  each 
parameter  or  emissions  performance, 
and  for  each  averaging  period,  shall  be 
calculated  as  follows. 

(1)  Calculate  the  refinery’s  or 
importer’s  averaging  period  volume  (V,) 
as  the  total  volume  of  the  following 
products  produced,  imported  or 
blended  during  the  averaging  period: 

(i)  Conventional  gasoline; 

(ii)  Oxygenates  blended  with 
conventional  gasoline  downstream  if 
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allowed  under  paragraph  (d)(4)(ii)  of 
this  section;  i 

(iii)  Reformulated  gasoline; 

(iv)  RBOB; 

(v)  Oxygenates  added  to  RBOB  as 
determined  imder  §  80.65(e)(l)(ii);  and 

(vi)  California  gasoline  as  de^ed  in 
§  80.81(a)(2). 

(2)  Calculate  the  baseline  to  averaging 
period  voliune  ratio  (VR)  using  the 
following  equation: 


where: 

VR.=baseline  to  averaging  period 

volume  ratio  for  averaging  period  a 
Vi99o=the  refinery’s  or  importer’s  1990 
baseline  volume  as  determined  in 
§  80.91(f)(1) 

V.=the  averaging  period  volume  as 

calculated  in  paragraph  (f)(1)  of  this 
section 

(3)  If  VR.  is  equal  to  or  greater  than 
1,  the  refinery’s  or  importer’s 
compliance  baseline  shall  be  the 
baseline  as  determined  in  §  80.91(f)(1). 

(4)  If  VR,  is  less  than  1 ,  the  refinery’s 
or  importer’s  compliance  baseline  shall 
be  calculated  using  the  following 
equation: 

CBi=(BixVR.)+(DBiX(l  -  VRJ) 

Where: 

CBi=compliance  baseline  for  parameter 
or  emissions  performance  i 
Bi=the  refinery’s  or  importer’s  baseline 
for  parameter  or  emissions 
performance  i 

DBi=the  statutory  baseline  for  parameter 
or  emissions  performance  i  in 
§§  80.91(c)(5)  (iii)  and  (iv) 

(g)  Compliance  calculations. — (1) 
Determination  of  batch  parameter  and 
emissions  peiformance  values,  (i)  In  the 
case  of  each  batch  subject  to  the  simple 
model  standards,  determine  the  values 
for  sulfur,  T-90,  olefins,  benzene,  and 
aromatics  as  specified  in  paragraph  (i)  of 
this  section. 

(ii)  In  the  case  of  each  batch  subject 
to  the  early  complex  or  complex  model 
standards: 

(A)  Determine  the  values  for  each 
parameter  required  under  the  complex 
model  as  specified  in  paragraph  (i)  of 
this  section; 

(B)  In  the  case  of  each  batch  subject 
to  the  early  complex  model  standees, 
calculate  the  exhaust  benzene  emissions 
using  the  complex  model  in  §  80.45;  and 

(C)  In  the  case  of  each  batch  subject 
to  the  complex  model  standards, 
calculate  the  exhaust  toxics  and  NOx 
emissions  using  the  complex  model  in 
§80.45. 

(2)  Compliance  determinations — (i) 
Refineries  and  importers  with  an 


individual  baseline.  In  the  case  of  any 
refinery  or  importer  subject  to  an 
individual  beiseline,  for  each  parameter 
or  emissions  performance  subject  to  a 
standard  under  paragraph  (b)  of  this 
section: 

(A)  Except  exhaust  benzene  emissions 
under  the  simple  model,  calculate  the 
aimual  average  parameter  value,  or 
aimual  average  emissions  performance 
in  mg/mi,  using  the  following  formula: 


Where: 

P.  =  annual  average  value  for  parameter 
or  emissions  performance 
Vi  =  volume  of  batch  i 
Pi  =  parameter  or  emissions 
performance  for  batch  i 
i  =  each  batch  of  gasoline  or  blendstock 
included  in  a  refinery’s  or 
importer’s  compliance  calculations 
under  paragraph  (d)  of  this  section 

(B)  In  the  case  of  exhaust  benzene 
emissions  under  the  simple  model 
calculate  the  annual  average  value  using 
the  following  formula: 

EXHBEN  =  1.884  +  (0.949  x  BZ)  +  (0.113 
X  (AR  -  BZ)) 

Where: 

EXHBEN  =  annual  average  simple 
model  exhaust  benzene  emissions 
BZ  =  annual  average  benzene  content, 
calculated  imder  paragraph 
(g)(2)(i)(A)  of  this  section 
AR  =  annual  average  aromatics  content, 
calculated  under  paragraph 
(g)(2)(i)(A)  of  this  section 

(C)  In  order  to  achieve  compliance  the 
annual  average  value  shall  be  equal  to 
or  less  than  the  refinery’s  or  importer’s 
standard  imder  paragraph  (b)  of  this 
section. 

(ii)  Refineries  and  importers  with  the 
statutory  baseline.  In  the  case  of  any 
refinery  or  importer  subject  to  the 
statutory  baseline,  for  each  parameter  or 
emissions  performance  subject  to  a 
standard  under  paragraph  (b)  of  this 
section: 

(A)  Calculate  the  compliance  total 
based  on  the  standard  under  paragraph 
(b)  of  this  section  for  each  parameter,  or 
emissions  performance  in  mg/mi,  using 
the  formula  in  §  80.67(g)(l)(iX 

(B)  Calculate  the  actual  total  for  each 
parameter,  or  emissions  performance  in 
mg/mi,  for  the  gasoline  and  blendstocks 
under  paragraph  (d)  of  this  section, 
usine  ^e  formula  in  §  80.67(g)(l)(ii). 

(C)  In  order  to  achieve  compliance  the 
actual  total  shall  be  equal  to  or  less  than 
the  compliance  total. 


(3)  Additional  compliance 
requirements,  (i)  Any  calculations 
involving  sulfur  content  or  wt%  oxygen 
shall  be  adjusted  for  specific  gravity. 

(ii)  The  emissions  performance  of 
gasoline  that  is  intended  for  use  in  an 
area  subject  to  an  RVP  standard  in 
§  80.27  (luring  the  period  such  standard 
applies  and  that  meets  this  RVP 
standard  shall  be  determined  using  the 
"summer”  complex  model.  The 
emissions  performance  of  all  other 
gasoline  shall  be  determined  using  the 
“winter”  complex  model. 

(4)  Oxygen  election  for  NOx.  (i)  For 
the  1998  and  1999  averaging  periods, 
any  refiner  for  a  refinery,  or  any 
importer,  may  elect  to  determine 
compliance  with  the  NOx  emissions 
performance  standard: 

(A)  With  oxygenates  added 
downstream  from  the  refinery  under 

§  80.91(e)(4)  included  in  the  compliance 
calculations,  and  a  baseline  NOx 
emissions  performance  that  includes 
oxygenate;  or 

(B)  With  such  oxygenates  e^roluded 
from  compliance  calculations,  and  a 
baseline  NOx  emissions  performance 
that  excludes  oxygenate. 

(ii)  The  election  under  paragraph 
(g)(4)(i)  of  this  section  for  1999  shall 
apply  for  all  subsequent  averaging 
'periods. 

(5)  Exclusion  of  previously  certified 
gasoline  and  blendstock.  (i)  Any  refiner 
who  uses  previously  certified 
reformulated  or  conventional  gasoline, 
or  blendstock  that  previously  has  been 
included  in  compliance  calculations 
under  §  80.102(e)(2),  to  produce 
gasoline  at  a  refinery,  shall  exclude  the 
previously  certified  gasoline  and 
blendstixik  for  purposes  of 
demonstrating  compliance  with  the 
standards  under  §  80.101(b). 

(ii)  In  order  to  accomplish  the 
exclusion  required  in  paragraph  (g)(5)(i) 
of  this  section,  the  refiner  shall  either: 

(A)  Determine  the  volume  and 
properties  of  blendstock  used  at  the 
refinery,  and  use  the  compliance 
calculation  procedures  in  paragraph 
(g)(5)(iii)  of  this  section;  or 

(B)  Determine  the  volume  and 
properties  of  the  previously  certified 
gasoline  and  the  previously  certified 
blendstock  used  at  the  refinery,  and  the 
volume  and  properties  of  gasoline 
produced  at  the  refinery,  and  use  the 
compliance  calculation  procedures  in 
paragraph  (g)(5)(iv)  of  tlfis  section. 

(iii)  (A)  Determine  the  volume  and 
properties  of  each  batch  of  blendstock 
used  at  the  refinery,  and  of  oxygenate 
blended  with  a  refinery’s  gasoline  under 
paragraph  (d)(4)(ii)  of  this  section,  with 

.  the  exception  of  previously  certified 
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blendstock,  using  the  procedures  in 
paragraph  (i)  of  this  section. 


Where: 

F  =  hlendstock  volume  fraction 
Vb  =  volume  of  hlendstock 
Vg  =  volume  of  gasoline  with  which  the 
hlendstock  is  blended. 


Where: 

CPj  =  calculated  value  for  parameter  j 
BAPj  =  baseline  value  for  parameter  j 
BLPj  =  value  of  parameter  j  for  the 
blendstock 

j  =  each  parameter  required  by  the 
complex  model 

(1)  The  baseline  value  shall  be  the 
refinery’s  “summer”  or  “winter” 
baseline,  based  on  the  “summer”  or 
“winter”  classification  of  the  gasoline 
produced  as  determined  imder 
paragraph  (g)(3Kiii)  of  this  section.  In 
the  case  of  a  refinery  that  is  aggregated 
under  paragraph  (h)  of  this  section,  the 


Where: 

EEPj  =  equivalent  emissions 

performance  of  the  blendstock  for 
emissions  performance  j 
BEPj  =  emissions  performance  j  of  a 
gasoline  having  the  properties  of 
the  refinery’s  baseline. 

HEPj  =  emissions  performemce  j  of  a 
hypothetical  blendstock/gasoline 
blend 

F  =  blendstock  volume  fraction 
J  =  exhaust  toxics  or  NOx  emissions 
performance  j-, 

(F)  For  each  blendstock  batch,  the  • 
volume,  and  exhaust  toxics  and  NOx 
equivalent  emissions  performance 
(EEP),  shall  be  included  in  the  refinery’s 
compliance  calculations. 

(G) (1)  The  portions  of  a  blendstock 
batch  used  to  produce  “summer”  and 
“winter”  gasoline,  as  determined  in 
paragraph  (g)(3)(iii)  of  this  section,  shall 
be  treated  as  separate  batches  for 
purposes  of  this  paragraph  (g)(5)(iii). 


(B)  Determine  the  blendstock  volume 
fraction  (F)  based  on  the  volume  of 
blendstock,  and  the  volume  of  gasoline 


Vb 

Vb+V^ 


(C)  For  each  parameter  required  by 
the  complex  model,  calculate  the 
parameter  value  that  would  result  by 
combining,  at  the  blendstock  volume 
fraction  (F),  the  blendstock  with  a 

(BAPjXVgJ  +  CBLP^xV^) 
V  +V. 

g  b 


refinery  baseline  shall  be  used,  and  not 
the  aggregate  baseline. 

(2)  The  sulfur  content  and  oxygen 
wt%  adjustment  required  under 
paragraph  (g)(3)(i)  of  this  section  shall 
use  a  gasoline  specific  gravity  of  0.749 
for  “summer”  gasoline  and  of  0.738  for 
“winter”  gasoline. 

(3)  In  the  case  of  “summer”  gasoline, 
where  the  blendstock  is  ethanol  and  the 
volume  fraction  calculated  under 
paragraph  (g)(5)(iii)(B)  of  this  section  is 
equal  to  or  greater  than  0.015,  the  value 
for  RVP  shall  be  1.0  psi  greater  than  the 
RVP  calculated  using  the  equation  in 
this  paragraph  (g)(5)(iii)(C). 

BEP.-(HEPi*(l-F)) 
EEPj  = - ^ i - 

J  T? 


(2)  In  the  case  of  oxygenates  or  butane 
blended  with  a  refinery’s  gasoline  under 
paragraph  (d)(4)(ii)  of  this  section,  the 
oxygenate  or  butane  volume  blended 
during  a  maximum  of  one  month  may 
be  treated  as  a  single  batch  for  piuposes 
of  this  paragraph  (g)(5)(iii). 

(iv)(A)  For  each  batch  of  previously 
certified  gasoline  or  blendstock  received 
that  is  used  to  produce  conventional 
gasoline: 

(1)  Determine  the  volume  and 
properties  using  the  procedures  in 
paragraph  (i)  of  this  section; 

(2)  In  the  case  of  previously  certified 
gasoline,  determine  the  exhaust  toxics 
and  NOx  emissions  performance  using 
the  summer  or  winter  complex  model, 
as  appropriate. 

(3)  In  the  case  of  previously  certified 
blendstock,  determine  the  exhaust 
toxics  and  NOx  equivalent  emissions 
performance  using  the  procedures  in 
paragraph  (g)(5)(iii)  of  this  section. 


with  which  the  blendstock  is  blended, 
using  the  following  equation: 


gasoline  having  properties  equal  to  the 
refinery’s  or  importer’s  baseline,  using 
the  following  formula: 


(D)  Using  the  summer  or  winter 
complex  model,  as  appropriate, 
calculate  the  exhaust  toxics  and  NOx 
emissions  performance,  in  mg/mi,  of: 

(1)  A  hypothetical  gasoline  having 
properties  equal  to  those  calculated  in 
paragraph  (g)(5)(iii)(C)  of  this  section 
(HEP);  and 

(2)  A  gasoline  having  properties  equal 
to  the  refinery’s  or  importer’s  baseline 
(BEP). 

(E)  Calculate  the  exhaust  toxics  and 
NOx  equivalent  emissions  performance 
(EEP)  of  the  blendstock,  in  mg/mi,  using 
the  following  equation: 


(4)  Include  the  volume  and  emissions 
performance,  as  a  negative  volume  and 
a  negative  emissions  performance,  in 
the  refinery’s  compliance  calculations 
for  exhaust  toxics  and  NOx. 

(B)  Determine  the  volume  and 
properties,  and  exhaust  toxics  and  NOx 
emissions  performance,  for  each  batch 
of  conventional  geisoline  produced  at 
the  refinery  using  previously  certified 
gasoline  or  blendstock,  and  include 
each  batch  in  the  refinery’s  compliance 
calculations  for  exhaust  toxics  and  NOx 
without  regard  to  the  presence  of 
previously  certified  gasoline  or 
blendstock  in  the  batch. 

(h)  Refinery  grouping  for  determining 
compliance.  (1)  *  *  * 

(ii)  Elect  to  achieve  compliance  on  an 
aggregate  basis  for  a  group,  or  for 
groups,  of  one  or  more  refineries, 
provided  that: 

(A)  Compliance  is  achieved  for  each 
refinery  separately  or  as  part  of  a  group; 
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(B)  The  data  for  any  refinery  is 
included  in  only  one  compliance 
calculation; 

and 

(C)  Where  more  than  one  person 
meets  the  definition  of  refiner  for  a 
refinery,  the  refinery  may  not  be 
aggregated  with  any  other  refinery 
unless  the  same  persons  meet  the 


definition  of  refiner  for  .  each  refinery 
in  the  aggregation. 

***** 

(4)  Where  any  refinery  that  has  been 
included  in  an  aggregation  is  transferred 
to  another  refiner,  or  is  shut  down: 

(i)  The  aggregation  requirements  and 
baselines  calculated  under  §  80.91(f)(4) 
shall  apply; 


(ii)  The  aggregated  baseline  for  the 
refiner  who  transfers  or  shuts  down  the 
refinery  shall  be  calculated  for  the 
averaging  period  during  which  the 
refinery  is  tremsferred  or  is  shut  down 
using  an  adjusted  baseline  volume  for 
the  refinery  calculated  using  the 
following  equation: 


Where: 

ABV  =  adjusted  baseline  volume 
BV  =  baseline  volume  for  the  transferred 
or  shut  down  refinery 
Days  =  number  of  days  during  the 

averaging  period  the  party  was  the 
refiner  of  the  refinery  or  that  the 
refinery  was  in  operation 

(iii)  In  the  case  of  a  transferred 
refinery: 

(A)  The  new  refiner's  aggregation 
election  shall  be  made  for  the  averaging 
period  during  which  the  refinery  is 
transferred,  and  shall  apply  for  all 
subsequent  averaging  periods; 

(B)  If  the  new  refiner  elects  to 
aggregate  the  refinery,  the  aggregated 
baseline  for  the  new  refiner  shall  be 
calculated  for  the  averaging  period 
during  which  the  refinery  is  transferred 
using  an  adjusted  baseline  volume  for 
the  transferred  refinery  calculated  using 
the  equation  in  paragraph  (h)(4)(ii)  of 
this  section;  and 

(C)  Each  refiner  of  a  transferred 
refinery  shall  demonstrate  compliance 
for  the  gasoline  produced  during  the 
period  it  was  the  refiner  of  the  refinery. 

(i)  Sampling  and  testing.  (1)  *  *  * 

(1)  *  *  * 

(C)  Sampling  under  this  paragraph 
(i)(l)(i)  shall  follow  the  requirements  of 
§80.47. 

***** 

(iii)  Retain  a  minimmn  of  330  ml  of 
every  sample  analyzed  imder  paragraph 
(i)(l)(i)(A)  of  this  section  for  not  less 
than  30  days  from  the  date  of 
production  or  import,  and  provide  this 
remaining  sample  to  the  Administrator’s 
authorized  representative  upon  request. 

(2)  In  the  case  of  oxygenate  that  is 
included  in  a  refinery’s  compliance 
calculations  imder  paragraph  (d)(4)  of 
this  section  the  refiner  may  use  the 
properties  of  the  pure  oxygenate  instead 
of  sampling  and  testing  each  oxygenate 
batch,  provided  that  the  refiner  obtains 
documents  from  the  oxygenate  supplier 
that  state  the  purity  of  any  oxygenate 
used. 

(3)  An  importer  who  imports 
convention^  gasoline  into  the  United 


States  by  truck  may  meet  the  sampling 
and  testing  requirements  under 
paragraph  (i)(l)  of  this  section  as 
follows. 

(i)  The  imported  conventional 
gasoline  must  meet  the  applicable 
conventional  gasoline  standards, 
specified  imder  paragraph  (b)  of  this 
section,  on  an  every-gallon  basis. 

(ii)  The  optional  complex  model 
standards  and  the  complex  model 
standards,  under  paragraphs  (b)(2)  and 
(3)  of  this  section: 

(A)  May  be  met  separately  for 
“summer”  gasoline  and  for  “winter” 
gasoline,  as  defined  in  paragraphs  (g)(5) 
and  (6)  of  this  section,  based  on  the 
baselines  applicable  to  the  importer  for 
these  two  periods;  or 

(B)  May  be  met  for  all  gasoline  during 
a  calendar  year  on  the  basis  of  the 
annual  baseline  applicable  to  the 
importer. 

(iii) (A)  The  importer  must 
demonstrate  that  every  gallon  of 
imported  gasoline  meets  the  applicable 
conventional  gasoline  standards, 
through  test  results  of  samples  of  the 
gasoline  contained  in  the  storage  tank 
from  which  the  trucks  used  to  transport 
gasoline  into  the  United  States  are 
loaded. 

(B)  The  frequency  of  this  sampling 
and  testing  must  be  subsequent  to  each 
receipt  of  gasoline  into  the  storage  tank, 
or  immediately  prior  to  each  transfer  of 
gasoline  to  the  importer’s  truck. 

(C)  The  testing  must  be  for  each 
applicable  parameter  specified  under 
§  80.65(e)(2)(i),  using  the  test  methods 
specified  under  §  80.46. 

(D)  The  importer  must  obtain  a  copy 
of  the  terminal  test  results  that  reflects 
the  quality  of  each  truck  load  of  gasoline 
that  is  imported  into  the  United  States. 

(iv) (A)  The  importer  must  conduct 
separate  programs  of  periodic  quality 
assurance  sampling  and  testing  of  the 
gasoline  obtained  ^m  each  truck- 
loading  terminal,  to  ensure  the  accuracy 
of  the  terminal  test  results. 

(B)  The  quality  assurance  samples 
must  be  obtained  from  the  truck-loading 


terminal  by  the  importer,  and  terminal 
operator  may  not  Imow  in  advance 
when  samples  are  to  be  collected. 

(C)  The  importer  must  test  each 
sample  (or  use  a  laboratory  that  is 
independent  under  §  80.65(f)(2)(iii)  to 
test  the  sample)  for  the  parameters 
specified  under  §  80.65 (e)(2)(i)  using  the 
test  methods  specified  under  §  80.46, 
and  the  results  must  correlate  with  the 
terminal’s  test  results  within  the  ranges 
specified  under  §  80.65(e)(2)(i). 

(D)  The  frequency  of  q^uality 
assurance  sampling  and  testing  must  be 
at  least  one  sample  for  each  fifty  of  an 
importer’s  trucks  that  are  loaded  at  a 
terminal,  or  one  sample  per  month, 
whichever  is  more  fii^uent. 

(v)  The  importer  must  treat  each  truck 
load  of  imported  gasoline  as  a  separate 
batch  for  purposes  of  assigning  batch 
numbers  under  §  80.101(i),  record 
keeping  under  §  80.104,  and  reporting 
under  §80.105. 

(vi)  EPA  inspectors  or  auditors,  and 
auditors  conducting  attest  engagements 
under  subpart  F,  must  be  given  full  and 
immediate  access  to  the  truck-loading 
terminal  and  any  laboratory  at  which 
samples  of  gasoline  collected  at  the 
terminal  are  analyzed,  and  be  allowed  to 
conduct  inspections,  review  i^ords, 
collect  gasoline  samples,  and  perform 
audits.  These  inspections  or  audits  may 
be  either  announced  or  unaimounced. 

(vii)  In  the  event  the  requirements 
specified  in  paragraphs  (i)(3)(i)  through 
(vi)  of  this  section  are  not  met,  in  whole 
or  in  part,  the  importer  shall 
immediately  lose  the  option  of 
importing  gasoline  under  the  terms  of 
this  paragraph  (i)(3). 

(4)  A  refiner  who  produces  gasoline 
by  blending  butane  into  conventional  • 
gasoline  may  meet  sampling  and  testing 
requirements  of  paragraph  (i)(l)  of  this 
section  as  follows: 

(i)  Commercial  grade  butane  is 
defined  as  butane  for  which  test  results 
demonstrate  the  butane  is  95%  pure  and 
has  the  following  properties: 
olefins  <1.0  vol% 
aromatics  $  2.0  vol% 
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benzene  <  0.03  vol% 
sulfur  <  140  ppm 

(ii)  Non-commercial  grade  butane  is 
defined  as  butane  for  which  test  results 
demonstrate  the  butane  has  the 
following  properties: 

olefins  <  10.0  vol% 
aromatics  <  2.0  vol% 
benzene  <  0.03  vol% 
sulfur  <  140  ppm 

(iii)  Any  refiner  who  blends  butane 
for  which  the  refiner  has  documents 
from  the  butane  supplier  which 
demonstrate  the  butane  is  commercial 
grade  shall  include  the  butane  in 
compliance  calculations  based  on  the 
properties  specified  in  paragraph 

(i)(4)(i)  of  tMs  section; 

(iv)  Any  refiner  who  blends  butane  for 
which  the  refiner  has  documents  from 
the  butane  supplier  which  demonstrate 
the  butane  is  non-commercial  grade 
shall  include  the  butane  in  compliance 
calculations  based  on  the  properties 
specified  in  paragraph  (i)(4)(ii)  of  this 
section,  provided  the  refiner: 

(A)  Conducts  a  quality  assurance 
program  of  sampling  and  testing  the 
butane  obtained  from  each  separate 
butane  supplier  that  demonstrate  the 
butane  has  the  properties  specified 
under  paragraph  (i)(4)(ii)  of  this  section; 
and 

(B)  The  frequency  of  butane  sampling 
and  testing  for  the  butane  received  from 
each  butane  supplier  must  be  one 
sample  for  every  50,000  gallons  of 
butane  received,  or  one  sample  every 
three  months,  whichever  is  more 
frequent;  and 

(v)  When  butane  is  blended  under  this 
paragraph  (i)(4)  diuing  the  period  May 

1  through  September  15  the  refiner  shall 
demonstrate  through  sampling  and 
testing  that  any  gasoline  blended  with 
butane  meets  file  volatility  standards 
specified  imder  40  CFR  80.27. 

(vi)  Butane  that  is  blended  during  a 
period  of  up  to  one  month  may  be 
included  in  a  single  batch  for  purposes 
of  reporting  to  EPA,  however, 
commercid  grade  butane  and  non¬ 
commercial  grade  butane  shall  be 
reported  as  separate  batches. 

(j)  Evasion  of  standards  through 
exporting  and  importing  gasoline. 
Notwithstanding  the  requirements  of 
this  section,  no  refiner  or  importer  shall 
export  gasoline  and  import  the  same  or 
other  gasoline  for  the  purpose  of 
evading  a  more  stringent  baseline 
requirement. 

30.  Section  80.102  is  amended  by: 

(a)  Adding  introductory  text; 

(b)  Revising  the  introductory  text  of 
paragraph  (a)  and  revising  paragraphs 

(a)(l)(viii)  and  (a)(2),  and  adding 
paragraph  (a)(3); 


(c)  Revising  the  first  sentence  of 
paragraphs  (b)(1)  and  (c); 

(d)  Revising  the  introductory  text  of 
paragraphs  (d)(1)  and  (d)(2);  revising  the 
“Vg”  portion  of  the  formula  in 
paragraphs  (d)(l)(i)  and  (d)(2)(i); 
revising  paragraph  (d)(3)(iv)  and 
(d)(3)(v);  and  adding  paragraphs 
(d)(3)(vi)  and(d)(3)(vii); 

(e)  Revising  the  introductory  text  of 
paragraphs  (e)(1)  and  (e)(2)  and  revising 
paragraphs  (e)(2)(i)  and  (e)(3); 

(f)  Revising  the  introductory  text  of 
peiragraph  (f)(1)  and  revising  paragraph 
(f)(i)(i): 

(g)  Revising  paragraph  (g),  to  read  as 
follows: 

§  80.1 02  Controls  applicable  to 
blendstocks 

The  requirements  of  this  section  shdl 
be  met  separately  for  each  refinery  by 
the  refiner,  and  by  each  importer. 

(a)  For  the  purposes  of  this  subpart  E 
the  following  classifications  apply. 

(1).  .  * 

(viii)  Dimate;  except  that 

(2)  No  petroleum  product  shall  be 
considered  “applicable  blendstocks”  if 
it  has  an  initial  boiling  point  that  is  less 
than  75  ^  F  or  a  boiling  end  point  that 
is  greater  than  450  °  F;  and 

(3)  Any  gasoline  blendstock  with 
properties  such  that,  if  oxygenate  only 
is  added  to  the  blendstock  the  resulting 
blend  meets  the  definition  of  gasoline 
imder  §  80.2(c).  shall  be  considered 
gasoline. 

(b)  (1)  Determine  the  baseline 
blendstock-to-gasoline  ratio  for  each 
calendar  year  1990  through  1993  using 
the  following  formula:*  *  * 

***** 

(c)  Determine  the  cumulative 
blendstock-to-gasoline  ratio  using  file 
following  formula:*  *  * 
***** 

(d) (1)  For  each  averaging  period: 

(1) *  *  * 

Vg  =  Volume  of  conventional  gasoline, 
oxygenates  blended  downstream 
under  §  80.101(d)(4)(ii), 
reformulated  gasoline  and  RBOB, 
including  oxygenates  added  to 
RBOB  as  determined  under 
§  80.65(e)(l)(ii),  produced  or 
imported  during  the  averaging 
period,  excluding  California 
gasoline  as  defined  in  §  80.81(a)(2). 
***** 

(2)  Beginning  on  January  1, 1998,  for 
each  averaging  period: 

(i)*  *  * 

Vg.i  =  Volume  of  conventional  gasoline, 
oxygenates  blended  downstream 
under  §  80.101(d)(4)(ii), 
reformulated  gasoline  and  RBOB, 
including  oxygenates  added  to 


RBOB  as  determined  under 
§80.65(e)(l)(ii),  produced  or 
imported  during  averaging  i, 
excluding  California  gasoline  as 
defined  in  §  80.81(a)(2). 
***** 

(3)*  *  * 

(iv)  Transferred  between  refineries 
that  have  been  aggregated  under 

§  80.101(h); 

(v)  Used  to  produce  California 
gasoline  as  defined  in  §  80.81(a)(2); 

(vi)  Sold  at  a  price  that  is  not  less  than 
100%  greater  than  the  average  price  of 
the  refinery’s  regular  grade  conventional 
gasoline  when  sold  in  bulk  during  the 
same  month;  or 

(vii)  Tendered  in  a  volume  not 
exceeding  1,000  gallons. 

(e) (1)  Ime  blendstock-to-gasoline  ratio 
percentage  change  threshold  shall  have 
been  exceeded  if: 

***** 

(2)  Any  refiner  for  a  refinery,  or  any 
importer,  that  exceeds  the  blendstock- 
to-gasoline  ratio  percentage  change 
threshold  shall,  without  further 
notification: 

(i)  Include  all  blendstocks,  except 
blendstocks  that  meet  the  criteria  for 
exclusion  under  p€iragraph  (d)(3)  of  this 
section,  produced  or  imported  and 
transferred  to  others  in  its  compliance 
calculations  under  §  80.101  for  two 
averaging  periods  beginning  on  January 
1  of  the  averaging  period  subsequent  to 
the  averaging  period  when  the 
exceedance  occurs; 
***** 

(3)  Any  refiner  for  a  refinery,  or  any 
importer,  that  has  previously  exceeded 
the  blendstock-to-gasoline  ratio 
percentage  change  threshold,  and 
subsequently  exceeds  the  threshold  for 
an  averaging  period  and  is  not  granted 
a  waiver  pursuant  to  paragraph  (f)(2)(i) 
of  this  section,  shall,  without  further 
notification,  meet  the  requirements 
specified  in  paragraphs  (e)(2)(i)  through 
(iii)  of  this  section  for  four  averaging 
periods,  beginning  on  January  1  of  the 
averaging  period  following  the 
averaging  period  when  the  subsequent 
accedence  occurs. 

(f) (1)  The  refinery  or  importer 
blendstock  accounting  requirements 
specified  imder  paragraph  (e)  of  this 
section  shall  not  apply  in  the  case  of 
any  refinery  or  importer: 

(i)  Whose  1990  baseline  value  for  each 
regulated  fuel  property  and  emissions 
perfoirmmce  as  determined  in 
accordance  with  §§  80.91  and  80.92,  is 
equal  to  or  less  stringent  than  the  anti¬ 
dumping  statutory  baseline  value  for 
that  parameter  or  emissions 
performance; 

***** 
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(g)  Notwithstanding  the  requirements 
of  paragraphs  (a)  through  (f)  of  this 
section,  any  refiner  for  a  refinery,  or  any 
importer,  who  transfers  applicable 
blendstocks  to  another  refinery  or 
importer  with  a  less  stringent  baseline, 
either  directly  or  indirectly,  for  the 
purpose  of  evading  a  more  stringent 
baseline  requirement,  shall  include  such 
blendstock(s)  in  determining 
compliance  with  the  applicable 
requirements  of  this  subpart. 

31.  Section  80.104  is  amended  by 
revising  paragraphs  (a){l)(i),  (a)(l)(ii), 
(a){2)(i),  (a)(2)(iv).  (a)(2)(ix)  and  {a)(2)(x), 
and  adding  paragraphs  (a){2)(xi)  and 
(a)(2)(xii)  to  read  as  follows; 

§  80. 1 04  Record  keeping  requirements. 
***** 

(a)  *  •  * 

(1)  *  *  * 

(1)  Each  batch  of  conventional 
gasoline  produced;  and 

(ii)  Each  batch  of  blendstock  that  is 
included  in  compliance  calculations. 

(2) (i)(A)  The  result  of  tests  performed 
in  accordance  with  §  80.101(i)  as 
originally  printed  by  the  testing 
apparatus,  or  where  no  printed  result  is 
generated  by  the  testing  apparatus,  the 
results  as  originally  recorded  by  the 
person  who  performed  the  tests;  and 

(B)  Any  record  that  contains  results 
for  the  tests  that  are  not  identical  to  the 
results  recorded  in  paragraph  (a)(2)(i)(A) 
of  this  section;  and 
***** 

(iv)  The  date  of  production, 
importation,  blending  or  receipt; 

***** 

(ix)  In  the  case  of  any  refinery- 
produced  or  imported  products  listed  in 
§  80.102(a)  that  are  excluded  under 

§  80.102(d)(3),  documents  that 
demonstrate  the  basis  for  exclusion; 

(x)  In  the  case  of  oxygenate  that  is 
added  by  a  person  other  than  the  refiner 
or  importer  under  §  80.10l(d)(4)(ii)(B), 
documents  that  support  the  volume  of 
oxygenate  claimed  by  the  refiner  or 
importer,  including  the  contract  with 
the  oxygenate  blender  and  records 
relating  to  the  audits,  sampling  and 
testing,  and  inspections  of  the  oxygenate 
blender  operation;  and 

(xi)  In  the  case  of  any  imported 
GTAB,  documents  that  reflect  the 
physical  movement  of  the  GTAB  fi'om 
the  point  of  importation  to  the  point  of 
blending  to  produce  gasoline. 

(xii)  In  the  case  of  refiners  who  blend 
butane  into  Conventional  gasoline, 
documents  reflecting  the  volume  and 
purity  of  butane  blended. 
***** 

32.  Section  80.105  is  amended  by 
revising  (a)(5)(iv),  removing  paragraph 


(a)(5)(v),  and  revising  paragraph  (c)  to 
read  as  follows: 

§80.105  Reporting  requirements. 

(a)  *  *  * 

(5)  *  •  * 

(iv)  The  properties,  except  for 
oxygenates  blended  downstream  of  the 
refinery  or  import  facility,  pursuant  to 
§80.101(i);  and 
***** 

(c)  For  each  averaging  period,  each 
refiner  and  importer  shall  cause  to  be 
submitted  to  the  Administrator  of  EPA, 
by  May  31  of  each  year,  a  report  in 
accordance  with  the  requirements  for 
Attest  Engagements  of  §§  80.125  through 
80.131  for  each  refinery  and  for  each 
importer. 

***** 

33.  Section  80.106  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)(1),  revising  paragraph 
(a)(l)(vi),  removing  paragraph  (a)(l)(vii), 
and  adding  paragraph  (a)(3)  to  read  as 
follows: 

§  80. 1 06  Product  transfer  documents. 

(a)(1)  On  each  occasion  when  any 
person  transfers  custody  or  title  to  any 
conventional  gasoline,  other  than  when 
gasoline  is  transferred  to  a  retail  outlet 
or  wholesale  purchaser-consumer 
facility  located  outside  any  covered 
area,  or  is  sold  or  dispensed  for  use  in 
motor  vehicles  at  a  retail  outlet  or 
wholesale  purchaser-consumer  facility, 
the  transferor  shall  provide  to  the 
transferee  documents  that  include  the 
following  information: 
***** 

(vi)(A)  The  following  statement;  “This 
product  does  not  meet  the  requirements 
for  reformulated  gasoline,  and  may  not 
be  used  in  any  reformulated  gasoline 
covered  area.” 

(B)  With  the  exception  of  custody 
transfers  to  truck  carriers,  retail  outlets 
and  wholesale  purchaser-consumer 
facilities,  the  statement  required  in 
paragraph  (a)(vi)  of  this  section  may  be 
in  the  form  of  product  codes,  provided 
that: 

(1)  The  codes  are  standardized  for  the 
distribution  system  in  which  they  are 
used;  and 

(2)  The  transferee  is  given  the 
information  necessary  to  interpret  the 
codes. 

***** 

(3)  The  information  required  in  this 
paragraph  (a)  shall  be  transferred: 

(i)  No  later  than  the  time  of  the 
transfer  in  the  case  of  transfers  of 
custody;  and 

(ii)  Within  thirty  days  following  the 
transfer  in  the  case  of  transfers  of  title. 
***** 


34.  Section  80.125  is  amended  by 
adding  paragraphs  (a)(1)  through  (a)(4) 
to  read  as  follows: 

§  80. 1 25  Attest  engagements. 

(a)  *  *  * 

(1)  In  the  case  of  any  refiner  or 
importer  of  reformulated  or 
conventional  gasoline,  the  attest 
procedures  in  §  80.133  shall  be 
completed,  or,  prior  to  the  1998 
reporting  period,  the  attest  procedmes 
in  §  80.128  may  be  completed  as  an 
alternative  to  the  attest  procedures  in 
§80.133. 

(2)  In  the  case  of  any  oxygenate 
blender  who  meets  the  oxygen  standard 
on  average,  the  attest  procedures  in 

§  80.134  shall  be  completed,  or,  prior  to 
the  1998  reporting  period,  the  attest 
procedures  in  §  80.129  may  be 
completed  as  an  alternative  to  the 
§  80.134  attest  procedures. 

(3)  In  the  case  of  any  importer  who 
imports  any  gasoline  classified  as  GTAB 
under  §  80.83,  the  attest  procedures  in 

§  80.131  shall  be  completed. 

(4)  In  the  case  of  any  refiner  who 
produces  reformulated  gasoline  under 
an  in-line  blending  waiver  fi’om 
independent  sampling  and  testing  under 
§  80.65(f),  the  attest  procedures  in 

§  80.132  shall  be  completed. 
***** 

35.  Section  80.126  is  amended  by 
adding  paragraphs  (h),  (i),  (j),  (k),  (1), 

(m),  (n),  and  (o)  to  read  as  follows: 

§80.126  Definitions. 
***** 

(h)  Attestor  means  the  CPA  or  CIA 
performing  the  agreed-upon  procedures 
engagement  under  this  subpart. 

(i)  Foot  (or  crossfoot)  means  to  add  a 
series  of  numbers,  generally  in  columns 
(or  rows),  to  a  total  amount.  When 
applying  the  attestation  procedures  in 
this  subpart  F,  the  attestor  may  foot  to 
subtotals  on  a  sample  basis  in  those 
instances  where  subtotals  (e.g.,  page 
totals)  exist.  In  such  instances,  the  total 
should  be  footed  from  the  subtotals  and 
the  subtotals  should  be  footed  on  a  test 
basis  using  no  less  than  25%  of  the 
subtotals. 

(j)  Gasoline  Treated  as  Blendstock,  or 
GTAB,  means  imported  gasoline  that  is 
excluded  from  the  import  facility’s 
compliance  calculations,  but  is  treated 
as  blendstock  in  a  related  refinery  that 
includes  the  GTAB  in  its  refinery 
compliance  calculations. 

(k)  Laboratory  Analysis  means  the 
original  test  result  for  each  analysis  that 
was  used  to  determine  a  product’s 
properties.  Original  test  result  means 
the  document  in  which  a  test  result  is 
first  recorded,  and  not  a  transcribed 
version  of  the  test  result.  For 
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laboratories  using  test  methods  that 
must  be  correlated  to  the  standard  test 
method,  the  correlation  factors  and 
results  shall  be  included  as  part  of  the 
laboratory  analysis.  For  refineries  or 
importers  that  produce  reformulated 
gasoline  or  RBOB  and  use  the  100% 
independent  lab  testing,  the  laboratory 
analysis  shall  consist  of  the  results 
reported  to  the  refinery  or  importer  by 
the  independent  lab.  Where  assumed 
properties  are  used  (e.g.,  for  hutane)  the 
assumed  properties  may  serve  as  the  test 
results.  In  the  case  of  attest  engagements 
for  in-line  blending  operations  under 
§  80.132,  the  term  laboratory  analysis 
shall  include  both  the  “primary 
analysis”  results  under  §  80.132(c)  and 
the  “confirmatory  analysis”  results 
under  §  80.132(d). 

(l)  Non-finished-gasoline  petroleum 
products  means  liquid  petroleum 
products  that  have  boiling  ranges  greater 
than  75  degrees  Fahrenheit,  but  less 
than  450  degrees  Fahrenheit,  as  per 
ASTM  D86  or  equivalent. 

(m)  Product  transfer  documents 
means  copies  of  dociunents  represented 
by  the  refiner/importer/oxygenate 
blender  as  having  been  provided  to  the 
transferee,  and  that  reflect  the  transfer  of 
ownership  or  physical  custody  of 
gasoline  or  blendstock  (e.g.,  invoices, 
receipts,  bills  of  lading,  manifests,  and/ 
or  pipeline  tickets). 

(n)  Reporting  period  means  the  time 
period  relating  to  the  reports  filed  with 
EPA  by  the  refiner,  importer,  or 
oxygenate  blender,  and  generally  is  the 
calendar  year. 

(o)  Tender  means  the  transfer  of 
ownership  or  physical  custody  of  a 
volume  of  gasoline  or  other  petroleum 
product  all  of  which  has  the  same 
identification  (reformulated  gasoline, 
conventional  gasoline,  RBOB,  and  other 
non-finished-gasoline  petroleum 
products),  and  characteristics  (time  and 
place  of  use  restrictions  for  reformulated 
gasoline  and  RBOB). 

36.  Section  80.127  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  80.1 27  Sample  size  guidelines 
***** 

(a)  Sample  items  shall  be  selected  in 
such  a  way  as  to  comprise  a  simple 
random  sample  of  each  relevant 
population 

(1)  The  relevant  population  may  be 
treated  as  the  entire  population 
included  in  the  annual  averaging 
period,  or 

(2)  The  relevant  population  may  be 
treated  as  the  aggregation  of  portions  of 
the  population  stratified  on  a  quarterly 
basis;  and 

***** 


37.  Section  80.128  is  amended  1^ 
revisipg  the  heading  and  introductory 
text;  revising  paragraphs  (d)(2),  (e)(2), 

(e) (4)  and  (e)(5);  and  removing  (e)(6)  and 

(f)  to  read  as  follows: 

§  80.1 28  Alternative  agreed  upon 
procedures  for  refiners  and  importers. 

Prior  to  the  attest  report  for  the  1998 
reporting  period,  the  following 
minimum  attest  procedures  may  be 
carried  out  for  a  refinery  or  importer,  in 
lieu  of  the  attest  procedures  specified  in 
§80.132. 

***** 

(d)  •  *  • 

(2)  Compare  the  product  transfer 
documents’  designation  for  consistency 
with  the  time  and  place,  and 
compliance  model  designations  for  the 
tender  (VOC-controlled  or  non-VOC- 
controlled,  VOC  region  for  VOC- 
controlled,  OPRG  versus  non-OPRG, 
siunmer  or  winter  gasoline,  and  simple 
or  complex  model  certified;  and 
***** 

(e)  *  *  • 

(2)  Determine  that  the  requisite 
contract  was  in  place  with  the 
downstream  blender  designating  the 
required  blending  procedures,  or  that 
the  refiner  or  importer  accounted  for  the 
RBOB  using  the  assumptions  in 
§  80.69(a)(2); 

***** 

(4)  Trace  hack  to  the  batch  or  batches 
in  which  the  RBOB  was  produced  or 
imported.  Obtain  the  refiner’s  or 
importer’s  internal  lab  analysis  for  each 
batch  and  agree  the  consistency  of  the 
type  and  volume  of  oxygenate  required 
to  be  added  to  the  RBOB  with  that 
indicated  in  the  applicable  tender’s 
product  transfer  documents;  and 

(5)  Agree  the  sampling  and  testing 
frequency  of  the  refiner’s  or  importer’s 
downstream  oxygenated  blender  quality 
assiurance  program  with  the  sampling 
and  testing  rates  as  required  in 

§  80.69(a)(7). 

***** 

38.  Section  80.129  is  amended  by: 

(a)  Revising  the  heading  and 
introductory  text; 

(h)  Revising  paragraph  (a); 

(c)  Revising  paragraphs  (d)(3)(iii)  and 
(d)(3)(iv),  and  removing  paragraph 
(d)(3)(v);  and 

(d)  Adding  paragraph  (f),  to  read  as 
follows: 

§  80. 1 29  Alternative  agreed  upon 
procedures  for  oxygenate  blenders. 

Prior  to  the  attest  report  for  the  1998 
reporting  period,  the  following 
minimum  attest  procedures  may  be 
carried  out  for  an  oxygenate  blending 
facility  that  is  subject  to  the 


requirements  of  this  subpart  F,  in  lieu 
of  the  attest  procedures  specified  in 
§80.134. 

(a)  Read  the  oxygenate  blender’s 
reports  filed  with  EPA  for  the  previous 
year  as  required  by  §  80.75. 

***** 

(d)*  *  * 

(3)*  *  * 

(iii)  Recalculate  the  actual  oxygen 
content  based  on  the  volumes  blended 
and  agree  to  the  report  to  EPA  on 
oxygen;  and 

(iv)  Review  the  time  and  place 
designations  in  the  product  transfer 
documents  prepared  for  the  hatch  by  the 
blender,  for  consistency  with  the  time 
and  place  designations  in  the  product 
transfer  documents  for  the  RBOB  (e.g., 
VOC  controlled  or  non-VOC  controlled). 
***** 

(f)  In  the  case  of  any  oxygenate 
blender  who  meets  the  oxygen  standard 
on  average  without  separately  sampling 
and  testing  each  batch,  under  the  terms 
of  §  80.69(b)(5),  the  following 
procedures  also  shall  be  carried  out. 

(1)  Obtain  a  listing  of  the  oxygen 
compliance  calculations,  test  die 
mathematical  accuracy  of  the  listing, 
and  agree  the  volumetric  calculations  to 
the  material  balance  analysis.  . 

(2)  Select  a  representative  sample  of 
the  oxygen  compliance  calculations 
using  the  guidelines  in  §  80.127,  and  for 
each  calculation  selected: 

(i)  Confirm  that  the  calculation 
represented  gasoline  production  for  a 
period  no  longer  than  one  month; 

(ii)  Confirm  that  the  oxygenate 
blender  properly  performed  the 
calculation  required  in  §  80.69(b)(5), 
including  that  the  oxygenate  blender 
used  the  proper  values  for  specific 
gravities,  mole  fi^ction,  and  denaturant 
content;  and 

(iii)  Agree  the  calculated  oxygen  value 
to  the  corresponding  hatch  report  to 
EPA. 

(3)  Obtain  records  of  the  oxygenate 
blender’s  quality  assurance  program  of 
sampling  and  testing,  as  required  in 

§  80.69(b)(5),  select  a  representative 
sample  of  the  quality  assurance  samples 
using  the  guidelines  in  §  80.127,  and  for 
each  quality  assurance  sample  selected, 
confirm  the  sample  was  collected 
within  the  required  frequency. 

39.  Section  80.130  is  revised  to  read 
as  follows:  « 

§  80.130  Agreed  upon  procedures  record 
keeping  and  reporting. 

(a)  Reports.  (1)  The  CPA  or  CIA  shall 
issue  to  the  refiner,  importer,  or  blender 
a  report  summarizing  the  procedures 
performed  and  the  findings  in 
accordance  with  the  attest  engagement 
or  internal  audit  performed  in 
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compliance  with  this  subpart.  This 
report  shall  include  the  information 
specified  below,  or  an  explanation  of 
why  the  information  does  not  apply  to 
the  subject  of  the  attest  engagement. 

(2)  The  name  and  registration  number 
of  the  refiner,  importer  or  oxygenate 
blender  who  is  the  subject  of  the  attest 
engagement,  and  in  the  case  of  refineries 
and  oxygenate  blending  facilities,  the 
name  and  registration  number. 

(3)  The  name,  address  and  telephone 
number  of  each  CPA  or  CIA  who 
participated  in  the  conduct  of  the  attest 
engagement,  and  the  name  of  the  CPA’s 
firm  if  any. 

(4) (i)  The  information  required  in  this 
paragraph  (a)(4j  shall  be  reported 
separately  for  the  following  product 
types: 

(A)  Reformulated  gasoline; 

(B)  Conventional  gasoline; 

(C)  Non-finished-gasoline  petroleum 
products,  in  the  following  categories: 

(1)  Applicable  blendstock  included  in 
a  party’s  blendstock  tracking 
c^culations  pursuant  to  §§  80.102(b) 
through  (d); 

(2)  Applicable  blendstock  not 
included  in  a  party’s  blendstock 
tracking  calculations;  and 

(3)  All  other  non-finished-gasoline 
petroleum  products; 

(D)  RBOB  designated  for  “any- 
oxygenate”  and  2.0  weight  percent 
oxygen; 

(E)  RBOB  designated  for  “ether-only” 
and  2.0  weight  percent  oxygen; 

(F)  All  other  RBOB; 

(G)  Gasoline  treated  as  blendstock; 

(H)  In  the  case  of  oxygenate  blenders, 
oxygenate;  and 

(I)  In  the  case  of  refiners  with  in-line 
blending  waivers  fi'om  independent 
sampling  and  testing,  the  gasoline 
produced  using  such  an  in-line  blending 
operation,  segregated  into  the  categories 
specified  in  paragraphs  (a)(4)(i)  (A),  (D), 
(E)  and  (F)  of  this  section. 

(ii)  The  volumes  fiom: 

(A)  The  inventory  reconciliation 
analysis; 

(B)  The  listing  of  tenders;  and 

(cj  The  listing  of  batches. 

(iii)  The  number  of  tenders;  and 

(iv)  The  number  of  batches;  and 

(5)  For  each  attest  procedure  specified 
in  the  relevemt  regulatory  section: 

(A)  Identify  the  section  number,  and 
a  statemen^that  the  procedure  was 
performed  or  an  explanation  of  why  the 
procedure  was  not  performed: 

(B)  On  each  occasion  when  a  sample 
is  selected  in  accordance  with  the 
guidelines  in  §  80.127,  report  the  option 
under  §  80.127  that  was  used  to  select 
the  sample,  the  size  of  the  population, 
the  size  of  the  sample,  and  the  method 
used  to  ensure  the  sample  was  a  simple 


random  sample  of  the  relevant 
population; 

(C)  Any  information  the  attest 
procedure  identifies  to  report,  or  to 
report  as  a  finding;  and 

(D)  The  nature  of  each  discrepancy 
found. 

(b)  Submission  of  reports  to  EPA.  The 
refiner,  importer,  or  blender  shall 
provide  a  copy  of  the  auditor’s  report  to 
EPA  within  the  times  specified  in 

§§  80.65(f)(2)(ii)(C),  80.75(m)  and 
80.105(c). 

(c)  Document  retention.  (1)  The  CPA 
or  CIA  shall  retain  all  documents 
pertaining  to  the  performance  of  each 
agreed  upon  procedure  and  pertaining 
to  the  creation  to  the  agreed  upon 
procedures  report,  or  copies  of  such 
documents,  including,  but  not  limited 
to,  the  following  documents: 

(1)  Documents  that  are  reviewed  as 
part  of  the  attest  engagement,  including: 

(A)  Inventory  reconciliation  records; 

(B)  Product  transfer  documents;  and 

(C)  Laboratory  reports; 

(ii)  Documents  that  are  prepared  by 
the  CPA  or  CIA  as  part  of  the  attest 
engagement  or  in  preparation  of  the 
attest  engagement  report,  commonly 
called  “work  papers;” 

(iii)  Computer  data  and  the  results  of 
computer  programs  that  are  used  by  the 
auditor  to  assist  in  the  conduct  of  the 
attest  engagement;  and 

(iv)  Correspondence  between  the  CPA 
or  CIA  and  the  refiner,  importer  or 
oxygenate  blender  on  the  subject  of  the 
attest  engagement. 

(2)  The  term  document  includes 
computer  records  where  the  information 
specified  in  paragraph  (c)(1)  of  this 
section  is  in  the  form  of  computer 
records. 

(3)  The  documents  specified  in 
paragraph  (c)(1)  of  this  section  shall  be 
retained  by  the  CPA  or  CIA  for  a  period 
of  five  years  fi'om  the  date  the  attest 
engagement  report  is  submitted  to  EPA, 
emd  shall  deliver  such  documents  to  the 
Administrator’s  authorized 
representative  upon  request. 

40.  Section  80.131  is  added  to  subpart 
F  to  read  as  follows: 

§  80. 1 31  Agreed  upon  procedures  for 
GTAB,  certain  conventional  gasoline 
imported  by  truck,  previously  certified 
gasoline  used  to  produce  gasoline,  and 
butane  blenders. 

(a)  Attest  procedures  for  GTAB.  The 
following  are  the  attest  procedures  to  be 
carried  out  in  the  case  of  an  importer 
who  imports  gasoline  classified  as 
blendstock  (or  “GTAB”)  under  the  terms 
of  §  80.83: 

(1)  Obtain  a  listing  of  all  GTAB 
volumes  imported  for  the  reporting 
period.  Agree  the  total  volume  of  GTAB 


fiom  the  listing  to  the  inventory 
reconciliation  analysis  under  §  80.132. 

(2)  Obtain  a  listing  of  all  GTAB 
batches  reported  to  EPA  by  the 
importer.  Agree  the  total  volume  of 
GTAB  fiom  the  listing  to  the  GTAB 
volumes  reported  to  EPA.  Note  that  the 
EPA  report  includes  a  notation  that  the 
batch  is  not  included  in  the  compliance 
calculations  because  the  imported 
product  is  GTAB.  Also,  agree  these 
volumes  to  the  Import  Summary 
received  fiom  the  U.S.  Customs  Service. 

(3)  Select  a  sample,  in  accordance 
with  the  guidelines  in  §  80.127,  fiom  the 
listing  of  GTAB  batches  obtained  in 
paragraph,  (a)(2)  of  this  section,  and  for 
each  GTAB  batch  selected  perform  the 
following: 

(i)  Trace  the  GTAB  batch  to  the  tank 
activity  records.  From  the  tank  activity 
records,  determine  the  volumes  of 
conventional  gasoline  and  of  RFG 
produced.  Agree  the  volumes  fiom  the 
tank  activity  records  to  the  batch 
volume  reported  to  the  EPA  as 
reformulated  or  conventional  gasoline. 

(ii)  Agree  the  location  of  the  refinery 
represented  by  the  tank  activity  records 
obtained  in  paragraph  (a)(3)(i)  of  this 
section  for  the  gasoline  produced  fiom 
GTAB,  to  the  location  that  the  GTAB 
arrived  in  the  U.S.  or  at  a  facility  to 
which  GTAB  is  directly  transported 
fiom  the  import  facility  using  records 
representing  location  (e.g.,  US  Customs 
Service  entry  records).  Using  product 
transfer  records,  trace  volumes 
transported  from  the  import  facility 
directly  to  the  refinery  as  applicable. 

(iii)  Obtain  tank  activity  records  for 
all  batches  of  GTAB  received  and 
blended.  Using  the  tank  activity  records, 
determine  whether  the  GTAB  was 
received  into  an  empty  tank,  or  into  a 
tank  containing  other  GTAB  imported 
by  that  importer  or  finished  gasoline  of 
the  same  category  as  the  gasoline  that 
will  be  produced  using  the  GTAB. 

(iv)  Using  the  tank  activity  records 
obtained  under  paragraph  (a)(3)(iii)  of 
this  section,  determine  the  volume  of 
any  tank  bottom  (beginning  tank 
inventory)  that  is  previously  certified 
gasoline  before  GTAB  is  added  to  the 
tank.  Using  lab  reports,  batch  reports,  or 
product  transfer  documents,  determine 
the  properties  of  the  tank  bottom. 

*  (v)  Determine  whether  the  properties 
and  volume  of  gasoline  produced  using 
GTAB  were  determined  in  a  manner 
that  excludes  the  volume  and  properties 
of  any  gasoline  that  previously  has  been 
included  in  any  refiners  or  importers 
compliance  calculations,  as  follows: 

(A)  Note  documented  tank  mixing 
procedures. 

(B)  Determine  the  volume  and 
properties  of  the  gasoline  contained  in 
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the  storage  tank  after  blending  is 
complete.  Mathematically  subtract  the 
volume  and  properties  of  the  previously 
certified  gasoline  to  determine  the 
volume  and  properties  of  the  GTAB  plus 
blendstock  added.  Agree  the  volume 
and  properties  of  the  GTAB  plus 
blendstock  added  to  the  volume 
reported  to  EPA  as  a  batch  of  gasoline 
produced; or 

(C)  In  the  alternative,  using  the  tank 
activity  records,  note  that  only  GTAB 
and  blending  components  were 
combined,  and  that  no  gasoline  was 
added  to  the  tank.  Agree  the  volumes 
and  properties  of  the  shipments  from 
the  tank  after  the  GTAB  and  blendstock 
are  added,  blended,  and  sampled  and 
tested,  to  the  volumes  and  properties 
reported  to  the  EPA  by  the  refiner. 

(vi)  Obtain  the  importer’s  laboratory 
analysis  for  each  batch  of  GTAB 
selected,  and  agree  the  properties  listed 
in  the  corresponding  batch  report 
submitted  to  the  EPA,  to  the  laboratory 
analysis. 

(b)  Attest  procedures  for  certain  truck 
imports.  The  following  procedures  are 
to  be  carried  out  in  the  case  of  an 
importer  who  imports  conventional 
gasoline  into  the  United  States  by  truck 
using  the  sampling  and  testing  option  in 
§  80.10l(i)(3)  (“§  101(i)(3)  truck 
imports”). 

(1)  Obtain  a  listing  of  all  volumes  of 
§  101(i)(3)  truck  imports  for  the 
reporting  period.  Agree  the  total  volume 
of  §  101(i)(3)  truck  imports  ftom  the 
listing  to  the  inventoiy  reconciliation 
analysis  under  §  80.132. 

(2)  Obtain  a  listing  of  all  §  101(i)(3) 
truck  import  batches  reported  to  EPA  by 
the  importer.  Agree  the  total  volume  of 
§  10l(i)(3)  truck  imports  fi-om  the  listing 
to  the  volume  of  §  101(i){3)  truck 
imports  reported  to  EPA.  Also,  agree 
these  totals  to  the  Import  Summary 
received  firom  the  U.S.  Customs  Service. 

(3)  Select  a  sample,  in  accordance 
with  the  guidelines  in  §  80.127,  from  the 
listing  obtained  in  paragraph  (b)(2)  of 
this  section,  and  for  each  §  101(i)(3) 
truck  import  batch  selected  perform  the 
following: 

(i)  Obtain  the  copy  of  the  terminal  test 
results  for  the  batch,  under 

§  80.101(i)(3)(iii)(A),  and  determine  that 
the  sample  was  analyzed  using  the  test 
methods  specified  in  §  80.46,  and  agree 
the  terminal  test  results  to  the  batch 
properties  reported  to  EPA;  and 

(ii)  Obtain  tank  activity  records  for  the 
terminal  storage  tank  showing  receipts, 
discharges,  and  sampling,  and 
determine  that  the  sample  under 
paragraph  (b)(3)(i)  of  this  section  was 
collected  subsequent  to  the  most  recent 
receipt  into  the  storage  tank. 


(4)  Obtain  listings  for  each  terminal 
where  §  101(i)(3)  truck  import  gasoline 
was  loaded,  of  all  quality  assurance 
samples  collected  by  the  importer,  and 
for  each  terminal  select  a  sample  in 
accordance  with  the  guidelines  in 
§  80.127  from  the  listing.  For  each 
quality  assurance  sample  selected 
perform  the  following: 

(i)  Determine  that  the  sample  was 
analyzed  by  the  importer  or  by  an 
independent  laboratory,  and  that  the 
analysis  was  performed  using  the  test 
methods  specified  in  §  80.46; 

(ii)  Obtain  the  terminal’s  test  results 
that  correspond  in  time  to  the  time  the 
quality  assurance  sample  was  collected, 
and  agree  the  terminal’s  test  results  with 
the  quality  assurance  test  results;  and 

(iii)  Determine  that  the  quality 
assurance  sample  was  collected  within 
the  frequency  specified  in 
§80.101(i)(3)(iv)(D). 

(c)  Attest  procedures  for  previously 
certified  gasoline.  The  following 
procedures  are  to  be  carried  out  in  the 
case  of  a  refiner  who  uses  previously 
certified  gasoline  (PCG)  under  the 
requirements  of  §  80.65(i). 

(1)  Obtain  a  listing  of  all  batches  of 
PCG  received  at  the  refinery  during  the 
reporting  period.  Agree  the  total  volume 
of  PCG  from  the  listing  to  the  inventory 
reconciliation  analysis  under  §  80.132. 

(2)  Obtain  a  listing  of  all  PCG  batches 
reported  to  EPA  by  the  refiner.  Agree 
the  total  volume  of  PCG  from  the  listing 
of  PCG  received  to  the  volume  of  PCG 
reported  to  EPA. 

(3)  Select  a  sample,  in  accordance 
with  the  guidelines  in  §  80.127,  from  the 
listing  obtained  in  paragraph  (c)(2)  of 
.this  section,  and  for  each  PCG  batch 
selected  perform  the  following: 

(i)  Trace  the  PCG  batch  to  the  tank 
activity  records.  Confirm  that  the  PCG 
was  included  in  a  batch  of  reformulated 
or  conventional  gasoline  produced  at 
the  refinery. 

(ii)  Obtain  the  refiner’s  laboratory 
analysis  and  volume  measurement  for 
the  rcC  when  received  and  agree  the 
properties  and  volume  listed  in  the 
corresponding  batch  report  submitted  to 
the  EPA,  to  the  laboratory  analysis  and 
volume  measurements. 

(iii)  Obtain  the  product  transfer 
documents  for  the  PCG  when  received 
and  agree  the  designations  frem  the 
product  transfer  documents  to 
designations  in  the  corresponding  batch 
report  submitted  to  EPA  (reformidated 
gasoline,  RBOB  or  conventional 
gasoline,  and  designations  regarding 
VOC  control  and  OPRG). 

(d)  Attest  procedures  for  butane 
blenders.  The  following  procedures 
shall  be  carried  out  by  a  refiner  who 
blends  butane  under  §  80.101(i)(4). 


(1)  Obtain  a  listing  of  all  butane 
batches  received  at  the  refinery  during 
the  reporting  period. 

(2)  Obtain  a  listing  of  all  butane 
batches  reported  to  EPA  by  the  refiner 
for  the  reporting  period.  Agree  the  total 
volume  of  butane  from  the  receipt 
listing  to  the  volume  of  butane  reported 
to  EPA. 

(3)  Select  a  s£unple,  in  accordance 
with  the  guidelines  in  §  80.127,  from  the 
listing  of  butane  batches  reported  to 
EPA,  and  for  each  butane  batch  selected 
perform  the  following: 

(1)  Trace  the  butane  included  in  the 

batch  to  the  documents  provided  to  the 
refiner  by  the  butane  supplier  for  the 
butane.  Determine,  and  report  as  a 
finding,  whether  these  documents 
establish  the  butane  was  commercial 
grade,  non-commercial  grade,  or  neither 
commercial  nor  non-commercial  grade 
as  defined  in  §  80.101(i)(4).  ( 

(ii)  In  the  case  of  non-commercial 
grade  butane,  obtain  the  refiner’s 
sampling  and  testing  results  for  butane, 
and  confirm  that  the  frequency  of  the 
sampling  and  testing  was  consistent 
with  the  requirements  in  §  80.101(i)(4). 

41.  Section  80.132  is  added  to  subpart 
F  to  read  as  follows: 

§  80.1 32  Agreed  upon  procedures  for 
refiners  with  in-line  blending  waivers  from 
independent  sampling  and  testing. 

The  following  are  the  procedures  to 
be  carried  out  at  each  refinery  where 
reformulated  gasoline  or  RBOB  is 
produced  under  an  exemption  from 
independent  sampling  and  testing 
obtained  under  §  80.65(f)(2)  (an  ‘‘in-line 
blending  exemption”). 

(a)  Review  waiver  requirements.  (1) 
Review  the  refiner’s  petition  submitted 
under  §  80.65(f)(2),  and  of  EPA’s 
approval  of  this  petition. 

(2)  Note,  and  report  as  a  finding,  for 
each  parameter  specified  in 

§  80.65(e)(2)(i),  and  for  each  form  of 
sampling  and/or  testing  to  be  carried  out 
under  the  terms  of  in-line  blending 
exemption  petition  and/or  under  EPA’s 
petition  approval: 

(i)  The  location  where  the  sample  is 
to  be  collected; 

(ii)  The  manner  in  which  the  sample 
is  to  be  collected; 

(iii)  The  number  of  samples  to  be 
collected  during  each  separate  blend; 

(iv)  How  the  refiner  is  to  determine 
the  time  when  each  sample  is  collected; 

(v)  Who  is  to  collect  the  sample; 

(vi)  The  type  of  analysis  to  be 
performed; 

(vii)  Where  the  analysis  is  to  be 
perform^^ 

(viii)  \^o  is  to  perform  the  analysis; 
and 

(ix)  The  manner  in  which  the  analysis 
results  are  to  be  recorded  and  reported. 
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(b)  Batch  listings.  (1)  Obtain  a  listing 
of  all  batches  of  reformulated  gasoline 
and  RBOB  produced  during  the  prior 
year  under  an  in-line  blending 
exemption,  and  test  the  mathematical 
accuracy  of  the  volumetric  calculations 
contained  in  the  listing. 

(2)  Select  a  representative  sample  of 
the  reformulated  gasoline  and  RBOB 
batches  produced  under  an  in-line 
blending  exemption  using  the 
guidelines  specified  under  §  80.127,  and 
for  each  batch  selected  obtain  the 
laboratory  analysis  results  for  the  batch, 
as  identified  in  paragraph  (a)(2)  of  this 
section. 

(3)  The  procedures  specified  in 
paragraphs  (c)  and  (d)  of  this  section 
shall  be  carried  out  for  each  batch 
identified  in  paragraph  (b)(2)  of  this 
section,  and  for  each  parameter  that  is 
subject  to,  or  that  is  used  to  calculate  an 
emissions  performance  that  is  subject  to, 
a  standard  specified  in  §  80.41  for  the 
batch. 

(c)  Primary  analysis  results.  (1) 

Identify  the  laboratory  analysis  that 
formed  the  basis  for  the  refiner’s  report 
to  EPA  for  the  parameter  (the  “primary 
analysis”)  and  report  this  result  as  a 
finding; 

(2)  Agree  the  primary  analysis  to  the 
refiner’s  report  to  EPA;  and 

(3)  Confijm  that  the  sample  was 
collected,  analyzed,  and  reported  as 
specified  under  paragraph  (a)(2)  of  this 
section. 

(d)  Confirmatory  analysis.  Identify  the 
laboratory  analysis  results  that,  imder 
the  terms  of  the  in-line  blending 
exemption  petition,  are  to  be  used  to 
confirm  the  accuracy  of  the  primary 
analysis  (the  “confirmatory  analysis”), 
and  for  each  parameter  complete  the 
procedtues  specified  in  this  paragraph 
(d). 

(1)  Where  the  confirmatory  analysis 
results  are  from  an  analyzer  that 
operates  continually  or  with  great 
fluency  as  part  of  the  in-line  blending 
operation  (“on-line”  analysis  results), 
identify  twelve  confirmatory  analysis 
results  as  follows: 

(1)  Separate  the  blend  into  twelve 
equal  time  segments; 

(ii)  For  each  time  segment,  identify 
the  mid-point  of  the  time  segment;  and 
'  (iii)  Identify  the  on-line  analysis 
result  that  reflects  the  quality  of 
gasoline  being  produced  most  close  to 
the  mid-point  of  the  time  segment. 

(2)  Where  the  confirmatory  analysis 
results  are  from  samples  that  are 
collected  during  the  blendine^eration 
and  analyzed  at  a  separate  laboratory 
(“off-line”  analysis  results),  select  a 
representative  sample  of  the  off-line 
confirmatory  analysis  results  using  the 


guidelines  specified  in  §  80.127  as 
confirmatory  analysis  results. 

(3)  Where  the  confirmatory  analysis 
results  are  from  samples  of  blendstocks 
used  in  the  in-line  blending  operation: 

(i)  Identify  the  analysis  result  that 
reflects  the  properties,  and  proportions, 
of  each  blendstock  being  used  at  the 
times  identified  in  paragraph  (d)(1)  of 
this  section;  and 

(ii)  Calculate  the  expected  parameter 
value  for  the  gasoline  or  RBOB  based  on 
the  blendstock  proportions  and  property 
values  at  each  time  as  twelve 
confirmatory  analysis  results. 

(4)  For  any  confirmatory  analysis 
result  identified  under  paragraphs  (d) 

(1)  through  (3)  of  this  section: 

(i)  Agree  the  confirmatory  analysis 
result  with: 

(A)  The  primary  analysis  result;  and 

(B)  The  applicable  per-gallon  standard 
for  the  parameter; 

(ii)  Confirm  that  the  confirmatory 
sample  was  collected,  analyzed,  and 
reported  as  specified  luider  paragraph 

(a) (2)  of  this  section;  and 

(iii)  Report  the  confirmatory  analysis 
result  as  a  finding. 

(e)  Expansion  of  sample.  If  for  any 
batch  selected  imder  paragraph  (b)(2)  of 
this  section  the  difference  between  any 
primary  analysis  result  and  the 
corresponding  confirmatory  analysis 
result  under  paragraph  (d)  of  this 
section  is  greater  than  the  value  for  that 
parameter  specified  in  §  80.65(e)(2)(i), 
the  following  procedure  shall  be 
followed: 

(1)  Select  an  additional  sample  from 
the  listing  of  batches  vmder  paragraph 

(b) (1)  of  ^is  section  using  the 
guidelines  specified  under  §  80.127 
based  on  the  total  number  of  batches, 
but  in  a  manner  that  randomly  selects 
only  from  batches  that  were  not  selected 
under  paragraph  (b)(2)  of  this  section; 
and 

(2)  Complete  the  procedines  specified 
in  paragraphs  (c)  and  (d)  of  this  section 
for  each  batch  selected,  and  for  each 
parameter  that  is  subject  to,  or  that  is 
used  to  calculate  an  emissions 
performance  that  is  subject  to,  a 
standard  specified  in  §  80.41  for  the 
batch. 

42.  Section  80.133  is  added  to  subpart 
F  to  read  as  follows: 

§80.133  -Agreed-upon  procedures  for 
refiners  and  importers. 

The  following  are  the  minimxun  attest 
procedures  that  shall  be  carried  out  for 
each  refinery  and  importer.  Agreed 
upon  procedures  may  vary  fix>m  the 
procedines  stated  in  this  section  due  to 
"  the  nature  of  the  refiner’s  or  importer’s 
business  or  records,  provided  that  any 
refiner  or  importer  desiring  to  use 


modified  procedures  obtains  prior 
approval  from  EPA. 

(a)  EPA  Reports.  (1)  Obtain  and  read 
a  copy  of  the  refinery’s  or  importer’s 
reports  (except  for  batch  reports)  filed 
with  the  EPA  as  required  by  §§  80.75 
and  80.105  for  the  reporting  period. 

(2)  In  the  case  of  a  refiner’s  report  to 
EPA  that  represents  aggregate 
calculations  for  more  than  one  refinery, 
obtain  the  refinery-specific  volume  and 
property  information  that  was  used  by 
the  refiner  to  prepare  the  aggregate 
report.  Foot  and  crossfoot  the  refinery- 
specific  totals  and  agree  to  the  values  in 
the  aggregate  report.  The  procedures  in 
paragraphs  (b)  through  (m)  of  this 
section  then  are  performed  separately 
for  each  refinery. 

(3)  Obtain  a  written  representation 
from  a  company  representative  that  the 
report  copies  are  complete  cuid  accurate 
copies  of  the  reports  filed  with  the  EPA. 

(4)  Identify,  and  report  as  a  finding, 
the  name  of  the  commercial  computer 
program  used  by  the  refiner  or  importer 
to  track  the  data  required  by  these 
regulations,  if  any. 

(b)  Inventory  reconciliation  analysis. 
Obtain  an  inventory  reconciliation 
analysis  for  the  refinery  or  importer  for 
the  reporting- period  by  product  type 
(i.e.,  reformulated  gasoline,  RBOB, 
conventional  gasoline,  and  non- 
finished-gasoline  petroleum  products), 
and  perform  the  following: 

(1)  Foot  and  crossfoot  the  volume 
totals  reflected  in  the  analysis;  and 

(2)  Agree  the  beginning  and  ending 
inventory  amounts  in  the  analysis  to  the 
refinery’s  or  importer’s  inventory 
records.  If  the  analysis  shows  no 
production  of  conventional  gasoline  or 
if  the  refinery  or  importer  represents 
imder  paragraph  (1)  of  this  section  that 
it  has  a  baseline  less  stringent  or  equal 
to  the  statutory  baseline,  the  analysis 
may  exclude  non-finished-gasoline 
petroleum  products. 

(3)  Report  as  a  finding  the  volume 
totels  for  each  product  type. 

(c)  Listing  of  tenders.  For  each 

-  product  type  other  than  non-finished 
gasoline  petroleum  products  (i.e., 
reformulated  gasoline,  RBOB, 
conventional  gasoline),  obtain  a  separate 
listing  of  all  tenders  from  the  refinery  or 
importer  for  the  reporting  period.  Each 
listing  should  provide  for  each  tender 
the  volume  shipped  and  other 
information  as  needed  to  distinguish 
tenders.  Perform  the  following: 

(1)  Foot  to  the  volume  totals  per  the 
listings;  and 

(2)  For  each  product  type  listed  in  the 
inventory  reconciliation  analysis 
obtained  in  paragraph  (b)  of  this  section, 
agree  the  volume  total  on  the  listing  to 
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the  tender  volume  total  in  the  inventory 
reconciliation  analysis. 

(d)  lasting  of  batches.  For  each 
product  type  other  than  non-finished 
gasoline  petroleum  products  (i.e., 
reformulated  gasoline,  RBOB,  and 
conventional  gasoline),  obtain  separate 
listings  of  all  batches  reported  to  the 
EPA  and  perform  the  following: 

(1)  Foot  to  the  volume  totals  per  the 
listings;  and 

(2)  Agree  the  total  volumes  in  the 
listings  to  the  production  volume  in  the 
inventory  reconciliation  analysis 
obtained  in  paragraph  (b)  of  this  section. 

(e)  Reformulated  gasoline  tenders. 
Select  a  sample,  in  accordance  with  the 
guidelines  in  §  80.127,  from  the  listing 
of  reformulated  gasoline  tenders 
obtained  in  paragraph  (c)  of  this  section, 
and  for  each  tender  selected  perform  the 
following: 

(1)  Obtain  product  transfer  documents 
associated  with  the  tender  and  agree  the 
voliune  on  the  tender  listing  to  the 
volume  on  the  Product  transferr 
documents;  and 

(2)  Note  whether  the  product  transfer 
documents  evidencing  the  date  and 
location  of  the  tender  and  the 
compliance  model  designations  for  the 
tender  (VOC-controlled  for  Region  1  or 
2,  non  VOC-controlled,  and  simple  or 
complex  model  certified). 

(f)  Reformulated  gasoline  batches. 
Select  a  sample,  in  accordance  with  the 
guidelines  in  §80.127,  from  the  listing 
of  reformulated  gasoline  batches 
obtained  in  paragraph  (d)  of  this  section, 
and  for  each  batch  selected  perform  the 
following: 

(1)  Agree  the  voliune  shown  on  the 
listing,  to  the  volume  listed  in  the 
corresponding  batch  report  submitted  to 
EPA;  and 

(2)  Obtain  the  refinery’s  or  importer’s 
laboratory  analysis  and  agree  the 
properties  listed  in  the  corresponding 
batch  report  submitted  to  EPA,  to  the 
properties  listed  in  the  laboratory 
analysis. 

(g)  RBOB  tenders.  Select  a  sample,  in 
accordance  with  the  guidelines  §  80.127, 
from  the  listing  of  RBOB  tenders 
obtained  in  paragraph  (c)  of  this  section, 
and  for  each  tender  selected  perform  the 
following: 

(1)  Obtain  product  tremsfer  documents 
associated  with  the  tender  and  agree  the 
volume  on  the  tender  listing  to  the 
volume  on  the  product  transfer 
documents;  and 

(2)  Inspect  the  product  transfer 
documents  evidencing  the  type  and 
amount  of  oxygenate  to  be  added  to  the 
RBOB. 

(h)  RBOB  batches.  Select  a  sample,  in 
accordance  with  the  guidelines  in 
§80.127,  from  the  listing  of  RBOB 


batches  obtained  in  paragraph  (d)  of  this 
section,  and  for  each  batch  selected 
perform  the  following: 

(1)  Obtain  from  the  refiner  or  importer 
the  oxygenate  type  and  volume,  and 
oxygen  volume  required  to  be  hand 
blended  with  the  RBOB,  in  accordance 
with  §§  80.69(a)(2)  and  (8); 

(2)  Agree  the  voliune  shown  on  the 
listing,  as  adjusted  to  reflect  the 
oxygenate  volume  determined  under 
paragraph  (h)(1)  of  this  section,  to  the 
volume  listed  in  the  corresponding 
batch  report  submitted  to  EPA;  and 

(3)  Obtain  the  refinery’s  or  importer’s 
laboratory  analysis  of  the  RBOB  hand 
blend  and  agree: 

(i)  The  oxygenate  type  and  oxygen 
amount  determined  under  paragraph 
(h)(1)  of  this  section,  to  the  tested 
oxygenate  type  and  oxygen  amount 
listed  in  the  laboratory  analysis;  and 

(ii)  The  properties  listed  in  the 
corresponding  batch  report  submitted  to 
EPA  to  the  properties  listed  in  the 
laboratory  analysis. 

(4) (i)  Categorize  the  RBOB  batch 
reports  into  two  ^oups: 

(A)  RBOB  Batch  reports  showing: 

(1)  “RBOB-any  oxygenate”  with 
ethanol  as  oxygenate  and  an  oxygen 
content  of  2.0  weight  percent;  and 

(2)  “RBOB-ethers  only”  Avith  only 
MTBE  as  oxygenate  and  an  oxygen 
content  of  2.0  weight  percent;  and 

(B)  All  other  RBOB  batch  reports. 

(ii)  Perform  the  following  procedures 

for  each  batch  report  included  in 
paragraph  (h)(4)(i)(B)  of  this  section: 

(A)  Obtain  and  inspect  a  copy  of  the 
executed  contract  with  the  downstream 
oxygenate  blender  (or  with  an 
intermediate  owner),  and  confirm  that 
the  contract: 

(1)  Was  in  effect  at  the  time  of  the 
corresponding  RBOB  transfer;  and 

[2]  Allowed  the  company  to  sample 
and  test  the  reformulated  gasoline  made 
by  the  blender. 

(B)  Obtain  a  listing  of  RBOB  blended 
by  downstream  oxygenate  blenders  and 
the  refinery’s  or  importer’s  oversight  test 
results,  and  select  a  representative 
sample,  in  accordance  with  the 
guidelines  in  §  80.127,  from  the  listing 
of  test  results  and  for  each  test  selected 
perform  the  following: 

(1)  Obtain  the  laboratory  analysis  for 
the  batch,  and  agree  the  t^e  of 
oxygenate  used  emd  the  oxygen  content 
appearing  in  the  laboratory  analysis  to 
the  instructions  stated  on  the  product 
transfer  documents  corresponding  to  a 
RBOB  receipt  immediately  preceding 
the  laboratory  analysis  and  used  in 
producing  the  reformulated  g€isoline 
batch  selected; 

(2)  Calculate  the  frequency  of 
sampling  and  testing  or  the  volume 


blended  between  the  test  selected  and 
the  next  test;  and 

(3)  Agree  the  frequency  of  sampling 
and  testing  or  the  volume  blended 
between  the  test  selected  and  the  next 
test  to  the  sampling  and  testing 
frequency  rates  stated  in  §  80.69(a)(7). 

(i)  Conventional  gasoline  and 
conventional  gasoline  blendstock 
tenders.  Select  a  sample,  in  accordance 
with  the  guidelines  in  §  80.127,  frem  the 
listing  of  the  tenders  of  conventional 
gasoline  and  conventional  gasoline 
blendstock  that  becomes  gasoline 
through  the  addition  of  oxygenate  only, 
and  for  each  tender  selected  perform  the 
following: 

(1)  Obtain  product  transfer  documents 
associated  with  the  tender  and  agree  the 
volume  on  the  tender  listing  to  the 
volume  on  the  product  transfer 
documents;  and 

(2)  Inspect  the  product  transfer 
documents  evidencing  that  the 
information  required  in 
§80.106(a)(l)(vii)  is  included. 

(j)  Conventional  gasoline  batches. 
Select  a  sample,  in  accordance  with  the 
guidelines  in  §  80.127,  frum  the 
conventional  gasoline  batch  listing 
obtained  in  paragraph  (d)  of  this  section, 
and  for  each  batch  selected  perform  the 
following: 

(1)  Agree  the  volume  shown  on  the 
listing,  to  the  volume  listed  in  the 
corresponding  batch  report  submitted  to 
EPA;  and 

(2)  Obtain  the  refinery’s  or  importer’s 
laboratory  analysis  and  agree  the 
properties  listed  in  the  corresponding 
batch  report  submitted  to  EPA,  to  the 
properties  listed  in  the  laboratory 
analysis. 

(k)  Conventional  gasoline  oxygenate 
blending.  Obtain  a  listing  of  each 
downstream  oxygenate  blending  facility 
and  its  blender,  as  represented  by  the 
refiner/importer,  as  adding  oxygenate 
used  in  the  compliance  calculations  for 
the  refinery  or  importer,  or  a  written 
representation  from  the  refiner  for  the 
refinery  or  importer  that  it  has  not  used 
any  downstream  oxygenate  blending  in 
its  conventional  gasoline  compliance 
calculations. 

(l)  For  each  downstream  oxygenate 
blender  facility,  obtain  a  listing  from  the 
refiner  or  importer  of  the  batches  of 
oxygenate  included  in  its  compliance 
calculations  added  by  the  downstream 
oxygenate  blender  and  foot  to  the  total 
volume  of  batches  per  the  listing; 

(2)  Obtain  a  listing  from  the 
downstream  oxygenate  blender  of  the 
oxygenate  blended  with  conventional 
gasoline  or  sub-octane  blendstock  that 
was  produced  or  imported  by  the 
refinery  or  importer  and  perform  the 
following: 
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(i)  Foot  to  the  total  volume  of  the 
oxygenate  batches  per  the  listing;  and 

(ii)  Agree  the  total  volumes  in  the 
listing  obtained  from  the  downstream 
oxygenate  blender,  to  the  listing 
obtained  from  the  refiner  or  importer  in 
paragraph  (k)(l)  of  this  section. 

(3)  Where  the  downstream  oxygenate 
blender  is  a  person  other  than  the 
refiner  or  importer,  as  represented  by 
management  of  the  refinery  or  importer, 
perform  the  following: 

(i)  Obtain  the  contract  from  the  refiner 
or  importer  with  the  downstream 
blender  and  inspect  the  contract 
evidencing  that  it  covered  the  period 
when  oxygenate  was  blended; 

(ii)  Obtain  company  documents 
evidencing  that  the  refiner  or  importer 
has  records  reflecting  that  it  conducted 
physical  inspections  of  the  downstream 
blending  operation  during  the  period 
oxygenate  was  blended; 

(iii)  Obtain  company  documents 
reflecting  the  refiner  or  importer  audit 
over  the  downstream  oxygenate 
blending  operation  and  note  whether 
these  records  evidencing  the  audit 
included  a  review  of  the  overall 
volumes  and  type  of  oxygenate 
purchased  and  used  by  the  oxygenate 
blender  to  be  consistent  with  the 
oxygenate  claimed  by  the  refiner  or 
importer,  and  that  this  oxygenate  was 
blended  with  the  refinery’s  or  importer’s 
gasoline  or  blending  stock;  and 

(iv)  Obtain  a  listing  of  test  results  for 
the  sampling  and  testing  conducted  by 
the  refiner  or  importer  over  the 
downstream  oxygenate  blending 
operation,  and  select  a  sample,  in 
accordance  with  the  guidelines  in 

§  80.127,  from  this  listing.  For  each  test 
selected,  agree  the  tested  oxygenate 
volume  with  the  oxygenate  volume  in 
the  listing  obtained  from  the  oxygenate 
blender  in  paragraph  (k){2)  of  this 
section  for  this  gasoline. 

(1)  Blendstock  tracking. 

(1)  Either: 

(1)  Obtain  a  written  representation 
from  management  of  the  refineiy  or 
importer  that  it  has  a  baseline  for  each 
property  that  is  less  stringent  or  equal 
to  the  statutory  baseline  and  as  a  result 
is  exempt  from  blendstock  tracking 
under  §  80.102(f)(l)(i);  or 

(ii)  Perform  the  following  procedures. 

(2)  Obtain  listings  for  those  tenders  of 
non-finished-gasoline  petroleum 
products  classified  by  the  refiner  or 
importer  as: 

(i)  Applicable  blendstock  that  is 
included  in  the  refinery’s  or  importer’s 
blendstock  tracking  calculations 
pursuant  to  §§  80.102  (b)  through  (d); 

(ii)  Applicable  blendstock  that  is 
exempt  pursuant  to  §  80.102(d)(3)  from 
inclusion  in  the  refinery’s  or  importer’s 


blendstock  tracking  calculations 
pursuant  to  §§  80.102  (b)  through  (d); 
and 

(iii)  All  other  non-finished-gasoline 
petroleum  products; 

(3)  Foot  to  the  totals  of  the  tender 
volumes  contained  in  the  listings 
obtained  from  the  refinery  or  importer 
in  paragraph  (1)(2)  of  this  section; 

(4)  Agree  the  total  volume  of  tenders 
per  the  listings  to  the  total  tender 
volume  of  non-finished-gasoline 
products  on  the  gasoline  inventory 
reconciliation  analysis  obtained  in 
paragraph  (b)  of  this  section;  and 

(5)  Compute  and  report  as  a  finding 
the  refinery’s  or  importer’s  ratio  of  all 
non-finished  petroleum  products  to 
total  gasoline  production.  Total  gasoline 
production  is  the  volume  total  of  the 
batches  from  paragraph  (d)  of  this 
section  for  reformulated  gasoline, 

RBOB,  and  conventional  gasoline, 
exclusive  of  California  gasoline. 

(6)  No  procedures  must  be  performed 
under  paragraph  (1)(7)  through  (18)  of 
this  section  if: 

(i)  The  ratio  in  paragraph  (1)(5)  of  this 
section  is  less  than  or  equal  to  3%;  and 

(ii)  The  refiner  represents  in  writing 
that  blendstock  accounting  is  not 
required  under  §  80.102(g). 

(7)  Select  a  sample,  in  accordance 
with  the  guidelines  in  §  80.127,  from  the 
tender  listing  obtained  in  paragraph 
(l)(2)(ii)  of  this  section,  and  for  each 
tender  selected  perform  the  following: 

(i)  Obtain  the  refinery’s  or  importer’s 
company  documents  that  evidence  the 
transfer  of  the  product  to  another  party 
and  agree  the  volumes  contained  in 
these  records  to  the  listing  of  tenders; 
and 

(ii)  Obtain  documents  from  the 
refinery  or  importer  that  support  the 
exclusion  of  the  applicable  blendstock 
from  the  blendstock-to-gasoline  ratio, 
and  agree  that  the  documented  purpose 
is  one  of  those  specified  at 

§  80.102(d)(3); 

(8)  Agree  the  total  tender  volume 
obtained  in  paragraph  (l)(2)(ii)  of  this 
section  to  the  “total  volume  of 
applicable  blendstock  produced  or 
imported,  transferred  to  others  and 
excluded  from  blendstock  ratio 
calculations’  reported  to  EPA,  or  to  the 
refinery-specific  volume  under 
paragraph  (a)(2)  of  this  section  used  to 
prepare  an  aggregate  report  submitted  to 
EPA. 

(9)  Compute  and  report  as  a  finding 
the  refinery’s  ratio  of  applicable 
blendstocl^  included  in  the  tracking 
calculation  under  paragraph  (l)(2)(i)  of 
this  section  plus  all  other  non-finished- 
gasoline  petroleum  products  under 
paragraph  (l)(-2)(iii)  of  this  section,  to 
total  gasoline  production.  Total  gasoline 


production  is  the  volume  total  of  the 
batches  from  paragraph  (d)  of  this 
section  for  reformulated  gasoline, 

RBOB,  oxygenates  blended  downstream 
of  the  refinery  or  import  facility,  and 
conventional  gasoline,  exclusive  of 
California  gasoline. 

(10)  No  procedures  must  be 
performed  under  paragraphs  (1)  (11) 
through  (18)  of  this  section  if : 

(i)  The  ratio  in  paragraph  (1)(9)  of  this 
section  is  less  than  or  equal  to  3%; 

(11)  No  exceptions  were  noted  in 
paragraph  (1)(7)  of  this  section;  and 

(iii)  The  refiner  represents  in  writing 
that  blendstock  accounting  is  not 
required  under  §  80.102(g). 

(11)  Select  a  sample,  in  accordance 
with  the  guidelines  in  §  80.127,  from  the 
listing  obtained  in  paragraph  (l)(2)(iii)  of 
this  section,  and  for  each  tender 
selected  perform  the  following: 

(i)  Obtain  the  records  that  evidence 
the  transfer  of  the  product  to  another 
party  and  agree  the  volume  contained  in 
these  records  to  the  volume  on  the 
listing  of  tenders;  and 

(ii)  Inspect  the  product  type  assigned 
by  the  refiner  or  importer  on  the  transfer 
document  (i.e.,  alkylate,  raffinate,  etc.) 
and  agree  that  this  product  type  is  not 
included  in  the  applicable  blendstock 
list  at  §  80.102(a). 

(12)  Agree  the  total  tender  volume 
obtained  in  paragraph  (l)(2)(i)  of  this 
section  to  the  “total  volume  of 
applicable  blendstock  produced  or 
imported,  transferred  to  others  and 
included  in  blendstock  ratio 
calculations’  reported  to  EPA,  or  to  the 
refinery-specific  volume  under 
paragraph  (a)(2)  of  this  section  used  to 
prepare  an  aggregate  report  submitted  to 
EPA. 

(13)  Compute  and  report  as  a  finding 
the  refinery’s  ratio  of  applicable 
blendstocli^  included  in  the  tracking 
calculation  under  paragraph  (l)(l)(i)  of 
this  section  to  total  gasoline  production. 
Total  gasoline  production  is  the  volume 
total  of  the  batches  from  paragraph  (d) 
of  this  section  for  reformulated  gasoline, 
RBOB,  oxygenate  blended  downstream 
of  the  refinery  or  import  facility,  and 
conventional  gasoline,  exclusive  of 
California  gasoline. 

(14)  No  procedures  must  be 
performed  under  paragraphs  (1)  (15) 
through  (18)  of  this  section  if: 

(i)  The  ratio  in  paragraph  (1)(13)  of 
this  section  is  less  than  or  equal  to  3%; 
and 

(ii)  The  refiner  represents  in  writing 
that  blendstock  accounting  is  not 
required  under  §  80.102(g). 

(15)  Obtain  the  refinery’s  or 
importer’s  blendstock-to-gasoline  ratios 
for  calendar  years  1990  though  1993. 
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(16) (i)  In  the  case  of  averaging  periods 
prior  to  1998,  compute  and  report  as  a 
finding  the  peak  year  blendstock-to- 
gasoline  ratio  percentage  change  as 
required  under  §  80.102(d){l)(ii);  or 

(ii)  In  the  case  of  averaging  periods 
beginning  in  1998,  compute  and  report 
as  a  find^g  the  running  cumulative 
compliance  period  blendstock-to- 
gasoline  ratio  €is  required  under 
§  80.102(d)(2)(i),  and  the  cumulative 
blendstock-to-gasoline  ratio  percentage 
change  as  required  under 
§  80.102(d)(2)(ii). 

(17)  Obtain  from  the  refiner  or 
importer  the  prior  year’s  peak  yeair 
blendstock-to-gasoline  ratio  percentage 
change  if  the  pricMr  year  was  prior  to 
1998,  nr  running  cumulative 
compliance  period  blendstock-to- 
gasoline  ratio  if  the  prior  year  was  1998 
or  later. 

(18)  No  procedures  must  be 
performed  under  paragraph  (m)  of  this 
section  if: 

(i)  For  the  prior  year  the  peak  year 
blendstock-to-gasoline  ratio  percentage 
change  (for  1995  through  1997),  or  the 
cumulative  blendstock-to-gasoline  ratio 
percentage  change  (for  1998  and  after), 
is  less  than  ten;  and 

(ii)  The  refiner  represents  in  writing 
that  blendstock  accounting  is  not 
reouired  under  §  80.102(g). 

(m)  Blendstock  accounting.  (1)  Obtain 
listings  for  those  tenders  of  non- 
finished-gasoline  petroleum  products 
tenders  classified  by  the  refinery  or 
importer  as: 

(1)  Blendstock  that  is  included  in  the 
compliance  calculations  for  the  refinery 
or  importer  under  §  80.102(e)(2)(i);  and 

(ii)  All  other  non-finished-gasoline 
petroleum  products; 

(2)  Foot  me  total  volume  of  tenders 
per  the  listings; 

(3)  Agree  the  total  volume  of  tenders 
per  the  listings  to  the  gasoline  inventory 
reconciliation  analysis  obtained  in 
paragraph  (b)  of  this  section; 

(4)  Select  a  sample,  in  accordance 
with  the  guidelines  in  §  80.127,  from  the 
listing  of  blendstock  tenders  that  are  ' 
included  in  the  compliance  calculations 
for  the  refinery  or  importer,  and  for  each 
tender  selected  perform  the  following: 

(i)  Agree  the  volumes  to  company 
documents  evidencing  the  transfer  of 
the  tender  to  another  party; 

(ii)  Note  the  product  transfer 
documents  includes  the  statement 
indicating  the  blendstock  has  been 
accounted-for,  and  may  not  be  included 
in  another  party’s  compliance 
calculations;  and 

(5)  Agree  the  total  tender  volume 
obtained  in  paragraph  (m)(l)(i)  of  this 
section  to  the  “total  volume  of 
blendstocks  included  in  compliance 


calculations’’  reported  to  EPA,  or  to  the 
refinery-specific  volume  under 
paragraph  (a)(2)  of  this  section  used  to 
prepare  an  aggregate  report  submitted  to 
EPA. 

(6)  Select  a  sample,  in  accordance 
with  the  guidelines  in  §80.127,  from  the 
listing  of  tenders  of  non-finished- 
gasoline  petroleum  products  that  are 
excluded  from  the  refinery’s  or 
importer’s  compliance  calculations,  and 
for  each  tender  selected  confirm  that 
company  documents  demonstrate  that 
the  petroleum  products  were  used  for  a 
purpose  other  than  the  prroduction  of 
gasoline  within  the  United  States. 

43.  Section  80.134  is  added  to  subpart 
F  to  read  as  follows: 

S  80.134  Agreed-upon  procedures  for 
downstream  oxygenate  blenders. 

The  following  are  the  minimum  attest 
procedures  that  shall  be  carried  out  for 
each  oxygenate  blending  facility  that  is 
subject  to  the  requirements  of  this 
subpart  F.  Agreed  upon  procedures  may 
vary  from  the  procedures  stated  in  this 
section  due  to  the  nature  of  the 
oxygenate  blender’s  business  or  records, 
provided  that  any  oxygenate  blender 
desiring  to  use  modified  procedures 
obtains  prior  approval  from  EPA. 

(a)  EPA  Blender  Reports.  Obtain  and 
read  a  copy  of  the  blender’s  reports  filed 
with  the  EPA  as  required  by  §  80.75  for 
the  reporting  period.  Obtain  a  written 
representation  from  a  company 
representative  that  the  copies  are 
complete  and  accurate  copies  of  the 
reports  filed  vrith  the  EPA. 

(b)  Inventory  reconciliation  analysis. 

(1)  Obtain  from  the  blender  an  inventory 
reconciliation  analysis  for  the  reporting 
period  that  summarizes: 

(1)  Receipts  of  RBOB,  reformulated 
gasoline,  and  oxygenate: 

(ii)  Begiiming  and  ending  inventories 
of  RBOB  ,  reformulated  gasoline,  and 
oxygenate; 

(iii)  Production  of  reformulated 
gasoline;  and 

(iv)  Tenders  of  RBOB  and 
reformulated  gasoline. 

(2)  Foot  and  the  crossfoot  volume 
totals  reflected  in  the  analysis. 

(3)  Agree  the  beginning  and  ending 
inventory  amounts  in  the  analysis  to  the 
blender’s  inventory  records. 

(c)  RBOB  receipts.  Obtain  a  listing  of 
all  RBOB  receipts  for  the  reporting 
period,  and  perform  the  following: 

(1)  Foot  to  the  total  volume  of  &OB 
receipts  per  the  listing; 

(2)  Agree  the  total  ^OB  receipts 
volume  reflected  on  the  listing  to  the 
RBOB  receipts  volume  on  the  inventory 
reconciliation  analysis; 

(3)  Select  a  sample,  in  accordance 
with  the  guidelines  in  §  80.127,  of  RBOB 


receipts  from  the  listing.  For  each 
selected  RBOB  receipt,  obtain  product 
transfer  documents  specifying  the  type 
and  volume  of  oxygenate  to  be  added  to 
the  RBOB. 

(d)  Oxygenate  receipts.  Obtain  a 
listing  of  all  oxygenate  receipts  for  the 
reporting  period,  and  perform  the 
following: 

(1)  Foot  to  the  total  volume  of 
oxygenate  receipts  per  the  listing; 

(^2)  Agree  the  total  oxygenate  receipts 
volume  reflected  on  the  listing  to  the 
oxygenate  receipts  volume  on  the 
inventoiy  reconciliation  analysis. 

(e)  Reformulated  gasoline  tenders. 
Obtain  a  listing  of  all  reformulated 
gasoline  tenders  for  the  reporting 
period,  and  perform  the  following: 

(1)  Foot  to  the  total  reformulated 
gasoline  tenders  per  the  listing; 

(2)  Agree  the  total  reformulated 
gasoline  tenders  volume  reflected  on  the 
listing  to  the  reformulated  gasoline 
tenders  volume  on  the  inventory 
reconciliation  analysis; 

(3)  Select  a  sample,  in  accordance 
with  the  guidelines  in  §  80.127,  of 
reformulated  gasoline  tenders  from  the 
listing,  and  for  each  tender  selected 
perform  the  following: 

(i)  Obtain  the  product  transfer 
documents  associated  with  the  tender 
and  agree  the  volume  on  the  tender 
listing  to  the  volume  on  the  product 
transfer  documents. 

(ii)  Inspect  the  product  transfer 
documents  evidencing  the  date  and 
location  of  the  tender  and  the 
compliance  model  designations  for  the 
tender  (VOC-controlled  for  Region  1  or 
2,  non  VOC-controlled,  and  simple  or 
complex  model  certified). 

(f)  RBOB  tenders.  Obtain  a  listing  of 
all  RBOB  tenders  during  the  reporting 
period,  and  perform  the  following: 

(1)  Foot  to  the  total  volume  of  ^OB 
p^  the  listing; 

(2)  Agree  the  total  RBOB  tenders 
voliime  reflected  on  the  listing  to  the 
RBOB  tenders  volume  on  the  inventory 
reconciliation  analysis. 

(g)  Reformulatea  gasoline  batches. 
Obtain  a  listing  of  all  reformulated 
gasoline  batches  produced  during  the 
reporting  period,  and  perform  the 
following: 

(1)  Foot  to  the  total  volume  of 
reformulated  gasoline  batches  produced 
per  the  listing; 

(2)  Agree  the  total  reformulated 
gasoline  batch  volume  reflected  on  the 
listing  to  the  reformulated  gasoline 
batch  volume  on  the  inventory 
reconciliation  analysis. 

(h)  Blender  sampling  and  testing.  (1) 
For  blenders  who  meet  the  oxygenate 
blending  requirements  by  sampling  and 
testing  each  batch  of  reformulated 
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gasoline,  select  a  Scimple,  in  accordance 
^with  the  guidelines  in  §  80.127,  of 
reformulated  gasoline  batches  from  the 
listing  obtained  in  paragraph  (g)  of  this 
section,  and  for  each  batch  selected 
perform  the  following: 

(i)  Obtain  the  internal  laboratory 
analysis  for  the  batch,  and  agree  the 
type  of  oxygenate  used  and  the  oxygen 
content  appearing  in  the  laboratory 
analysis  to  the  instructions  stated  on  the 
product  transfer  dociunents 
corresponding  to  a  RB06  receipt 
immediately  preceding  the  laboratory 
analysis  and  used  in  producing  the 
reformulated  gasoline  batch  selected. 

(ii)  Agree  the  oxygen  content  results 
of  the  laboratory  analysis  to  the 
corresponding  batch  information 
reported  to  EPA. 


(2)  For  blenders  who  meet  the  oxygen 
content  standard  on  average  without 
separately  sampling  and  testing  each 
batch,  under  the  terms  of  §  80.69(b)(5), 
the  following  procedures  shall  be 
carried  out: 

(i)  Obtain  a  listing  of  the  oxygen 
compliance  calculations,  test  the 
mathematic  accuracy  of  the  listing,  and 
agree  the  volumetric  calculations  to  the 
material  balance  analysis. 

(ii)  Select  a  representative  sample  of 
the  oxygen  compliance  calculations 
using  the  guidelines  in  §  80.127,  and  for 
each  calculation  selected: 

(A)  Conhim  that  the  calculation 
represented  gasoline  production  for  a 
period  no  longer  than  one  month; 

(B)  Confirm  that  the  oxygenate 
blender  properly  performed  the 
calculation  required  in  §  80.69(b)(5), 


including  that  the  oxygenate  blender 
used  the  proper  values  for  specific 
gravities,  mole  fraction,  and  denaturant 
content;  and 

(C)Agree  the  calculated  oxygen  value 
to  the  corresponding  batch  report  to 
EPA. 

(iii)  Obtain  records  of  the  oxygenate 
blender’s  quality  assinrance  program  of 
sampling  and  testing  as  required  in 
§  80.69(b)(5),  select  a  representative 
sample  of  the  quality  assurance  sample 
selected  using  the  guidelines  in 
§  80.127,  and  for  each  quality  assurance 
sample  selected  confirm  the  sample  was 
collected  within  the  required  fioquency. 

44.  Appendices  A  thinugh  G  to  Part 
80  [Removed] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[MD  Docket  No.  96-186;  FCC  97-215] 

Assessment  and  Collection  of 
Regulatory  Fees  for  Fiscal  Year  1997 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  has  revised 
its  Schedule  of  Regulatory  Fees  in  order 


to  recover  the  amount  of  regulatory  fees 
that  Congress  has  required  it  to  collect 
for  fiscal  year  1997.  Section  9  of  the 
Communications  Act  of  1934,  as 
amended,  provides  for  the  annual 
assessment  and  collection  of  regulatory 
fees.  For  fiscal  year  1997  sections  9(b)(2) 
and  (3)  provide  for  annual  “Mandatory 
Adjustments”  and  “Permitted 
Amendments”  to  the  Schedule  of 
Regulatory  Fees.  These  revisions  will 
further  the  National  Performance 
Review  goals  of  reinventing  Government 
by  requiring  beneficiaries  of  ' 

Table  of  Contents 


Commission  services  to  pay  for  such 
services. 

EFFECTIVE  DATE:  September  15, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  W.  Herrick,  Office  of  Memaging 
Director  at  (202)  418-0443,  or  Terry  D. 
Johnson,  Office  of  Managing  Director  at 
(202)  418-0445. 

SUPPLEMENTARY  INFORMATION: 

Adopted:  June  16, 1997;  Released:  June 
26 , 1997 
By  the  Commission: 
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Rule  Changes 
Attachments  to  Preamble: 

Attachment  A — Final  Regulatory 
Flexibility  Analysis 

Attachment  B — Sources  of  Payment  Unit 
Estimates  for  FY  1997 

Attachment  C — Calculation  of  Revenue 
Requirements 

Attachment  D — Calculation  of  Regulatory 
Costs 

Attachment  E — Calculation  of  FY  1997 
Regulatory  Fees 

Attachment  F — FY  1997  Schedule  of 
Regulatory  Fees 

Attachment  G — Comparison  Between  FY 
1996  &  FY  1997  Proposed  &  Final 
Regulatory  Fees 


Attachment  H — Detailed  Guidance  on  Who 
Must  Pay  Regulatory  Fees 
Attachment  I — Description  of  FCC 
Activities 

Attachment  J — FCC  Cost  Accoimting 
Activity  and  Project  Codes 
Attachment  K — AM/FM  Fees 
Attachment  L — Parties  Filing  Comments 
and  Reply  Comments 

I.  Introductioii 

1.  By  this  Report  and  Order,  the 
Commission  concludes  its  rulemaking 
proceeding  to  revise  its  Schedule  of 
Regulatory  Fees  in  order  to  recover  the 
amount  of  regulatory  fees  that  Congress, 


pursuant  to  Section  9(a)  of  the 
Communications  Act,  as  amended,  has 
required  it  to  collect  for  Fiscal  Year  (FY) 
1997.  See  47  U.S.C.  159(a). 

2.  Congress  has  required  that  we 
collect  $152,523,000  through  regulatory 
fees  in  order  to  recover  the  costs  of  our 
enforcement,  policy  and  rulemaking, 
international  and  user  information 
activities  for  FY  1997.  Public  Law  104- 
208  and  47  U.S.C.  159(a)(2).  This 
amount  is  $26,123,000  or  nearly  21% 
more  than  the  amount  that  Congress 
designated  for  recovery  through 
regulatory  fees  for  FY  1996.  See 
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Assessment  and  Collection  of 
Regulatory  Fees  for  Fiscal  Year  1996, 

FCC  96-295,  released  July  5, 1996,  61 
FR  36629  (July  12, 1996).  Thus,  we  are 
revising  our  fees  in  order  to  collect  the 
increased  amount  that  Congress  has 
required  that  we  collect.  Additionally, 
we  are  amending  the  Schedule  in  order 
to  assess  regulatory  fees  upon  licensees 
and/or  regulatees  of  services  not 
previously  subject  to  payment  of  a  fee, 
to  simplify  and  streamline  the  Fee 
Schedule,  and  to  clarify  and/or  revise 
certain  payment  procedures.  47  U.S.C. 
159(b)(3). 

3.  In  revising  our  fees,  we  have 
adjusted  the  payment  units  and  revenue 
requirement  for  each  service  subject  to 

a  fee,  consistent  with  Sections  159(b)  (2) 
and  (3).  In  addition,  we  have  made 
changes  to  the  fees  pursuant  to  public 
interest  considerations  including  the 
establishment  of  a  procedure  to  limit  the 
maximum  increase  in  a  fee  for  any 
individual  fee  category.  The  current 
Schedule  of  Regulatory  Fees  is  set  forth 
in  §§  1.1152  through  1.1156  of  the 
Commission’s  rules.  47  CFR  1.1152 
through  1.1156.  See  rule  changes  and 
Attachment  F  for  our  revised  fee 
schedule  for  FT  1997. 

n.  Background 

4.  Section  9(a)  of  the  Communications 
Act  of  1934,  as  amended,  authorizes  the 
Commission  to  assess  and  collect 
annual  regulatory  fees  to  recover  the 
costs,  as  determined  annually  by 
Congress,  that  it  incurs  in  carrying  out 
enforcement,  policy  and  rulemaking, 
international,  and  user  information 
activities.  See  47  U.S.C.  159(a).  See 
Attachment  I  for  definitions  of  these  and 
other  activities  of  the  Commission.  In 
our  FT  1994  Fee  Report  and  Order,  59 
FR  30984  (Jrme  16, 1994),  we  adopted 
the  Schedule  of  Regulatory  Fees  that 
Congress  established  and  we  prescribed 
rules  to  govern  payment  of  the  fees,  as 
required  by  Congress.  47  U.S.C.  159  (b), 
(f)(1).  Subsequently,  in  oim  FT  1995  and 
FT  1996  Fee  Reports  and  Orders,  60  FR 
34004  (June  29, 1995)  and  61  FR  36629 
(July  12, 1996),  we  modified  the 
^hedule  to  increase  by  approximately 
93  percent  and  9  percent,  respectively, 
the  revenue  generated  by  these  fees  in 
accordance  with  the  amoimts  Congress 
required  us  to  collect  in  FT  1995  and  FT 
1996.  Also,  in  both  our  FT  1995  and  FT 
1996  fee  decisions,  we  amended  certain 
rules  governing  oiir  regulatory  fee 
program  based  upon  our  experience 
administering  the  program  in  prior 
years.  See  47  CFR  1.1151  et  seq. 

5.  For  fiscal  years  after  FT  1994, 
Sections  9(b)  (2)  and  (3),  respectively, 
provide  for  “Mandatory  Adjustments’’ 
and  “Permitted  Amendments’’  to  the 


Schedule  of  Regulatory  Fees.  47  U.S.C. 
159  (b)(2),  (b)(3).  Section  9(b)(2), 
entitled  “Mandatory  Adjustments,” 
requires  that  we  revise  the  Schedule  of 
Regulatory  Fees  whenever  Congress 
changes  the  amount  that  we  are  to 
recover  through  regulatory  fees.  47 
U.S.C.  159(b)(2).  Section  9(b)(3),  entitled 
“Permitted  Amendments,”  requires  that 
we  determine  annually  whether  _ 
adjustments  to  the  fees  are  warranted 
based  upon  the  requirements  of  this 
subsection  and  that,  whenever  we  make 
such  adjustments,  we  take  into  account 
factors  Ibat  are  reasonably  related  to  the 
benefits  provided  to  the  payer  of  the  fee 
and  factors  that  are  in  the  public 
interest.  In  making  these  amendments, 
we  are  to  “add,  delete,  or  reclassify 
services  in  the  Schedule  to  reflect 
additions,  deletions  or  changes  in  the 
nature  of  its  services.”  47  U.S.C. 
159(b)(3). 

6.  Section  9(i)  requires  that  we 
develop  accounting  systems  necessary 
to  adjust  our  fees  when  making 
permitted  amendments  to  the  Fee 
Schedule  and  for  other  piurposes  and 
that  we  provide  interested  persons  with 
an  opportunity  to  comment  concerning 
the  allocation  of  our  regulatory  costs.  47 
U.S.C.  9(i).  Finally,  Section  9(b)(4)(B) 
requires  that  we  notify  Congress  of  any 
permitted  amendments  90  days  before 
those  amendments  go  into  effect.  47 
U.S.C.  159(b)(4)(B). 

m.  Discussion 

A.  Summary  of  FY 1997  Fee 
Methodology 

7.  As  noted  above.  Congress  has 
required  that  we  recover  $152,523,000 
for  FY  1997  through  the  collection  of 
regulatory  fees,  reflecting  its 
determination  of  the  costs  of  our 
enforcement,  policy  and  rulemaking, 
international,  and  user  information 
activities.'  47  U.S.C.  159(a). 

8.  In  our  FY  1997  NPRM  we 
developed  our  proposed  FY  1997  fee 
schedule  by  first  estimating  payment 
units  2  for  FY  1997  in  order  to  determine 


'  The  impact  of  regulatory  fees  on  the  FCXITs 
appropriation  is  substantial.  For  example,  without 
re^atory  fees  to  offset  the  Commission’s  costs,  the 
FCC  would  require  a  Congressional  appropriation  of 
$189  million  for  FY  1997.  When  offsetting 
regulatory  fees  are  taken  into  consideration,  only 
$37  million  must  be  appropriated  from  tax  receipts 
to  fund  the  Commission.  Thus,  taxpayers  are  spared 
the  expense  of  funding  almost  80%  of  the 
Commission’s  annual  budget.  Fimds  collected  as 
application  or  filing  fees  pursuant  to  Section  8  of 
the  Act  are  deposited  into  the  General  Fund  of  the 
U.S.  Treasury  as  reimbursement  to  the  United 
States  but,  unlike  Section  9  regulatory  fees,  do  not 
offset  funds  appropriated  to  the  Commission.  47 
U.S.C  158(a) 

^  Payment  units  are  the  number  of  subscribers, 
mobile  units,  pagers,  cellular  telephones,  licenses, 
call  signs,  adjusted  gross  revenue  dollars,  etc. 


the  aggregate  amount  of  revenue  we 
would  collect  without  any  revision  to 
our  FY  1996  fees.  Next,  we  compared 
this  revenue  amount  to  the 
$152,523,000  that  Congress  has  required 
us  to  collect  in  FY  1997  and  pro-rated 
the  shortfall  of  $15,188,635  among  all 
the  existing  fee  categories.  We  then 
adjusted  the  projected  revenue 
requirements  of  each  category  of  service 
so  that  it  equaled  the  actual  cost  of  each 
service,  using  data  accumulated  by  om 
cost  accounting  system  to  ensure  ^at 
revenues  ft’om  each  category  of  service 
approximated,  to  the  extent  possible, 
our  regulatory  costs  for  each  fee 
category, 

9.  We  next  examined  the  impact  on 
each  class  of  regulatees  of  using  actual 
costs  to  establish  regulatory  fees  in 
order  to  determine  whether  any 
regulatees  would  exp>erience  an  unduly 
large  fee  increase.  Our  review  disclosed 
that  cost-based  fees  would  result  in  fee 
payments  dramatically  higher  for 
regulatees  in  many  service  categories  in 
FY  1997  compared  with  their  fees  in  FY 
1996.  Therefore,  rather  than  proposing 
fully  cost-based  fees  for  FY  1997,  we 
proposed  to  phase  in  full  reliance  on 
cost-based  fees  and,  for  FY  1997,  to 
establish  a  revenue  ceiling  in  each 
service  no  higher  than  25  percent  above 
the  revenue  that  payers  within  a  fee 
category  would  have  paid  if  FY  1997 
fees  had  remained  at  FY  1996  levels 
adjusted  only  for  changes  in  payment 
unit  volumes  and  the  overall  increase 
required  by  Congress. 

10.  Once  we  established  our  tentative 
FY  1997  fees,  we  evaluated  various 
proposals  made  by  Commission  staff 
concerning  other  adjustments  to  the  Fee 
Schedule  and  to  our  collection 
procedures.  We  discussed  these 
proposals  in  Paragraphs  20-40  of  the 
NPRM  and  factored  them  into  our 
proposed  FY  1997  Schedule  of 
Regulatory  Fees,  set  forth  in  Attachment 
F  of  the  NPRM. 

11.  Finally,  we  incorporated,  as 
Attachment  H  of  the  NPRM,  proposed 
Guidance  containing  detailed 
descriptions  of  each  fee  category, 
information  on  the  individual  or  entity 
responsible  for  paying  a  particular  fee 
and  other  critic^  information  designed 
to  assist  potential  fee  payers  in 
determining  the  extent  of  their  fee 
liability,  if  any,  for  FY  1997. 

B.  Cost-Based  Fee  Methodology 

12.  In  our  NPRM,  we  announced  that 
we  had  implemented  our  new  cost 
accounting  system  and  that  we  would 
rely  on  the  cost  accormting  system  to 


which  represent  the  base  volumes  against  which  fee 
amounts  are  calculated. 
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assist  us  in  determining  our  costs  of 
regulation  of  those  services  subject  to  a 
fee  for  FY  1997.  In  response,  several 
interested  parties,  including  the 
Personal  Communications  Industry 
Association  (PCI A),  Century  Cellunet, 

Inc.  (Century),  and  PanAmSat 
Corporation  (PanAmSat),  contend  that 
we  flailed  to  explain  the  accounting 
system  sufficiently  to  permit  interested 
parties  to  determine  how  the  system 
distributes  costs  among  our  various 
services.  Comsat  argues  that  we  merely 
disclosed  the  results  of  the  cost 
accormting  system  and,  therefore, 
interested  parties  cannot  evaluate  oiu 
cost  accounting  system  or  suggest 
improvements.  In  addition,  PCIA,  Arch 
Communications  Group,  Inc.  (Arch)  and 
Columbia  Communications  Corporation 
(Columbia),  among  others,  argue  that 
without  more  data  concerning  our 
assignment  of  costs,  they  caimot 
deterlnine  whether  the  costs  attributed 
to  their  services  are  reasonable  estimates 
of  our  actual  costs  of  regulating  their 
services. 

13.  We  are  satisfied  that  our  NPRM 
provided  sufficient  information 
describing  the  accounting  system  to 
afford  interested  parties  die  opportunity 
to  comment.  Our  NPRM  made  it  clear 
that  our  cost  accounting  system  relied 
upon  information  derived  fixim  our 
personnel/ payroll  system  and  our  fiscal 
accoimting  system  as  the  basis  for 
recording  direct  emd  indirect  costs, 
separately  and  combined,  for  every 
major  category  of  service  subject  to  a 
fee.  Also,  we  stated  that  the  cost 
accoimting  system  was  designed  to 
generate  useffil  data  for  identifying  the 
actual  costs  of  our  regulation  by 
category  of  service  and  that  this 
information,  combined  with  other 
information,^  would  yield  fees  more 
closely  reflecting  our  cost  of  service.  We 
stated  that  the  system  was  integrated 
with  our  personnel/pa)rroll  system  and 
collected  both  personnel  and  payroll 
information  by  category  of  service  to 
insure  accurate  and  timely  production 
of  cost  of  service  information.  In  sum, 
the  system  we  developed  for 
distributing  costs  is  a  derivative  of  our 
payroll  and  accounting  systems  with  the 
added  feature  that  it  collects  cost  of 
service  information  on  an  employee-by- 
employee  basis. 

14.  Moreover,  we  are  confident  that 
our  NPRM  provided  sufficient  detail 
concerning  not  only  our  manner  of 
distributing  costs  of  personnel  directly 
assigned  to  regulatory  activities,  but 
other  costs  included  in  our 
determination  of  regulatory  costs.  We 


^  Specifically,  information  pertaining  to  payment 
units  and  total  amounts  required  to  be  collected. 


stated  that  the  system  separately 
identifies  direct  costs,  including  salary 
and  expenses  for  staff  directly  assigned 
to  our  operating  Bureaus,  and  other 
costs,  such  as  rent,  utilities  and 
contracts,  directly  attributable  to  such 
personnel.  Also,  we  stated  that  we 
included  as  indirect  costs  those  costs 
attributable  to  personnel  assigned  to 
overhead  functions,  including  such 
Unctions  as  field  and  laboratory  staff, 
on  a  proportional  basis;  i.e.,  spread 
among  all  categories  of  service  subject  to 
a  fee  according  to  their  share  of  direct 
costs.  Finally,  in  Attachment  D  of  the 
NPRM,  we  provided  a  precise 
calculation  of  the  regulatory  costs, 
including  separate  discussions  of  the 
cost  accounting  system’s  accumulation 
of  .the  direct,  indirect  and  total  actual 
costs  for  each  major  category  of  service. 
Thus,  we  are  satisfied  that  our  NPRM, 
consistent  with  Section  9(i)  of  the  Act, 
sufficiently  described  our  cost 
accounting  system,  including  how  it 
distributes  actual  costs  Eunong  the 
various  categories  of  service,  affording 
parties  an  understanding  of  the  system 
sufficient  for  them  to  submit  comments 
on  how  the  system  allocated  costs 
among  those  services  subject  to  a 
regulatory  fee.  47  U.S.C.  159(i).i 

15.  Nevertheless,  in  consideration  of 
the  increased  amount  that  Congress  has 
required  that  we  recover  through 
regulatory  fees  in  FY  1997,  we  believe 
that  we  should  describe  our  cost 
accoimting  system  in  further  detail  so 
that  interested  parties  may  be  reassured 
about  the  integrity  of  the  system  and  its 
unbiased  distribution  of  costs. 

16.  Our  cost  accounting  system  was 
developed  under  contract  by  American 
Management  Systems,  Inc  (AMS)  in  FY 
1995.  From  its  inception,  the  system  has 
been  integrated  with  the  Commission’s 
bi-weekly  payroll  and  fiscal  accounting 
systems  and,  as  such,  its  procedures 
conform  to  generally  accepted  cost 
accounting  principles  and  standards  as 
mandated  by  the  General  Accoimting 
Office  (GAO)  and  by  the  U.S.  Treasury 
Department.  The  cost  accounting  system 
contains  built-in  safeguards.and  internal 
controls  designed  to  ensure  data 
integrity.  For  example,  employees  are 
required  to  certify  the  accuracy  of  the 
service  category  codes  they  designate  on 
their  time  and  attendance  reports, 
timekeepers  must  enter  data  according 
to  procedures  established  in  system 
guidelines,  and  supervisors  are  required 
to  review  and  attest  by  their  signature 
that  coding  appears  to  be  appropriate. 
Additionally,  standards  are  in  place 
which  preveut  employees  from  altering 
their  own  cost  accounting  data  in  the 
automated  payroll  system.  Standardized 
system  follow-up  reports  are  also 


periodically  provided  to  Bureau/Office 
administrative  and  management 
officials  for  their  review  to  ensure  that 
staff  are  following  system  guidelines. 

17.  Additionally,  as  official  financial 
records,  employee  cost  accounting  code 
sheets  are  associated  with  formal  time 
and  attendance  records  and  maintained 
in  accordance  with  prescribed  GAO 

.  standards.  As  with  ^1  financial  systems, 
criminal  and/or  administrative  penalties 
apply  should  any  fraudulent  or  coercive 
actions  associated  with  either  the 
payroll  or  cost  accounting  system  be 
discovered.  To  date,  no  known 
deficiencies  of  this  nature  have  been 
identified  or  alleged. 

18.  As  we  have  noted,  the  actual 
accumulation  of  cost  of  service 
information  is  derived  from  our 
automated  personnel/payroll  system.  In 
order  to  collect  cost  of  service 
information,  the  cost  accounting  system 
requires  that  each  Commission 
employee  select  or  designate  a 
particular  cost  code  or  multiple  codes 
when  completing  bi-weekly  payroll 
sheets.'*  Cost  codes  consist  of  a  two  digit 
code  designating  the  proper  “Activity” 
(e.g..  Authorization  of  Service,  Policy  & 
Rulemaking,  Enforcement,  Public 
Information)  together  with  a  three  digit 
code  designating  the  “program”  or  fee 
category The  Commission  has  utilized 
its  basic  “activity”  definitions  for  Office 
of  Management  and  Budget  (OMB)  and 
Congressional  Budget  purposes  and  for 
fiscal  accoimting  reporting  requirements 
for  many  years,  with  agency  employees 
generally  well  acquainted  with  the 
distinction  between  feeable  (i.e..  Policy 
&  Rulemaking,  Enforcement,  Public 
Information,  International)  and  non- 
feeable  (i.e..  Authorization  of  Service) 
activities.  The  selection  of  “program 
codes”  used  for  accumulating  regulatory 
fee  costs  by  service  category,  on  the 
other  hand,  were  newly  established  for 
the  cost  accounting  system.  *  To  ensure 


*Soine  employees  who  routinely  work  on  the 
same  activities  each  pay  period  may  use  default 
codes  which  reduce  the  need  to  enter  new  codes 
each  pay  period.  These  employees  have  the  option 
of  changing  codes  as  dictated  by  the  work  they 
perform. 

’  Although  the  Commission  collects  cost  data  for 
Authorization  of  Service  activities  and  for 
reimbursable  activities,  these  costs  are  not  used  in 
developing  annual  regulatory  fees. 

‘See  Attachment  J  for  a  list  of  all  cost  accounting 
codes. 

''The  Commission's  cost  accounting  system  was 
designed  to  provide  the  flexibility  to  add  or  delete 
cost  codes  not  only  at  the  beginning  (or  end)  of  a 
fiscal  year,  but  during  the  course  of  the  fiscal  year 
as  well.  This  increases  the  accuracy  of  cost 
allocation  by  allowing  the  agency  to  quickly  begin 
accumulating  costs  when  required  for  operational 
or  fee  development  purposes  without  waiting  weeks 
or  months  to  do  so.  In  June  1996,  two  new  codes 
were  added  to  the  cost  code  structure  in  place  at 
the  beginning  of  FY  1996.  One  of  the  codes  was  for 
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smooth  implementation,  extensive 
training  was  provided  to  timekeepers 
and  each  Commission  employee  was 
provided  with  detailed  instructions 
pertaining  to  use  of  the  cost  accounting 
system  prior  to  system  implementation. 

19.  As  noted,  the  program  cost  codes 
that  we  designated  for  regulatory  fee 
development  correspond  to  the  major 
fee  categories  contained  in  the 
Commission’s  Schedule  of  Fees.  Every 
pay  period,  each  employee  completes  a 
time  and  attendance  form  and  verifies 
with  his  or  her  initials  the  accuracy  of 
the  distribution  of  worktime  among  the 
various  Commission  programs, 
including  those  programs  covered  by 
regulatory  fees.*  In  turn,  the  employee’s 
supervisor  is  required  to  review  and  to 
certify  the  accuracy  of  the  employee’s 
entries  before  the  details  of  the 
employee’s  work  statement  are  key- 
entered  into  our  automated  pa)rroll 
system  (operated  by  the  Department  of 
Agriculture’s  National  Finance  Center) 
along  with  all  other  bi-weekly  payroll 
data  by  time  and  attendance  clerlu. 
Built-in  system  checks  and  detailed 
follow-up  reports  are  distributed  to  all 
Bureaus/Offices  to  insure  that  data  entry 
is  completed  in  an  accurate  manner  and 
that  resulting  reports  are  accurate.® 
During  FY  1996,  senior  administrative 


accumulating  costs  relative  to  LEOs  and  the  other 
was  for  accumulating  costs  associated  with 
Signatory  activities.  Prior  to  establishment  of  these 
new  codes.  International  Bureau  staff  were  only 
able  to  allocate  their  work  time  to  existing  fee 
categories  (i.e.,  space  stations,  earth  stations, 
international  public  hxed  radio,  international  HF 
radio  stations  and  international  bearer  circuits).  To 
obtain  an  approximation  of  full-year  costs  in  these 
situations,  the  standard  mathematical  procedure 
would  normally  be  to  “annualize"  the  partial  year 
costs.  Annualization  is  a  simple  predictive  process 
which  estimates  what  accumulated  costs  would  be 
for  a  full  year  based  on  partial  year  data.  It  assumes 
that  costs  for  similar  periods  during  the  Hscal  year 
would  mirror  the  costs  accumulated  in  the  partial 
year  period.  For  example,  if  $500  in  costs  were 
accumulated  for  three  months  of  a  hscal  year,  the 
annualized  cost  accumulation  would  total  $2000 
($500/3  months  times  12  months).  Unfortunately, 
due  to  administrative  oversight,  many  employees 
actually  working  on  activities  related  to  LEOs  and 
signatory  activities  were  not  made  aware  of  the  new 
cost  codes  and,  therefore,  the  time  allotted  by 
employees  to  these  two  activities  was  inadvertently 
less  than  the  time  actually  spent  by  employees  on 
these  two  activities.  To  correct  this  imbalance,  the 
International  Bureau  reviewed  its  actual  FY  1996 
FTE  usage  to  identify  by  Activity  and  fee  category 
where  it  had  actually  bmn  spending  its  Hnite  staff 
resources  during  FY  1996.  This  breakout  of  staff 
time  was  then  used  to  allocate  actual  International 
Bureau  costs  to  its  several  fee  categories  as  shown 
on  Attachment  D. 

*  As  noted  in  the  NPRM,  it  is  impractical  to 
require  employees  to  allocate  their  time  into  very 
small  increments.  However,  most  employees  do 
allocate  their  time  in  increments  of  one  hour. 

’The  Commission’s  cost  accounting  system  also 
accumulates  detailed  FTE  data.  Prior  to 
implementation  of  the  cost  accounting  system,  FTEs 
us^  in  budget  and  fee  development  were  estimated 
by  agency  program  managers. 


to  specific  fee  categories  based  on  pre¬ 
determined  allocation  formulas.'®  " 

C.  Relationship  of  Cost  of  Service  to 
Revenue  Requirements 

21.  PCIA  and  other  commenters 
contend  that  there  is  no  basis  for  or 
relationship  between  the  revenue  that 
the  Commission  is  proposing  to  collect 
from  a  particular  fee  group  and  the 
amount  of  regulatory  work  or  oversight 
associated  with  that  fee  group.  As 
discussed  in  Paragraph  2,  the 
Commission,  by  statute,  tnust  collect 
annually  from  its  licensees  and 
regulatees  the  amount  specified  by 
Congress.  Further,  in  Paragraph  14,  we 
stated  that  the  direct  costs  of  our 
regulatory  oversight  comprise  only  a 
portion  of  the  overall  costs  we  are 
required  to  recover  through  regulatory 
fees.  Direct  costs  include  salary  and 
expenses  for  (a)  Staff  directly  assigned 
to  our  operating  Bureaus  and 
performing  regulatory  activities  and  (b) 
staff  assigned  outside  the  operating 
Bureaus  to  the  extent  that  their  time  is 
spent  performing  regulatory  activities 
pertinent  to  an  operating  Bureau. 
Indirect  costs  include  costs  of  support 
personnel  assigned  to  overhead 
functions  such  as  field  and  laboratory 
staff  and  certain  staff  assigned  to  the 
Office  of  Managing  Director.  Support 
costs,  for  both  direct  and  indirect  staff, 
also  must  be  recovered.  These  costs 
include  rent,  utilities,  equipment  and 


■’Overhead  costs  include  a  number  of 
components:  (a)  The  time  of  employees  whose 
functional  activities  cannot  logically  be  designated 
or  allocated  to  a  single  or  even  several  fee  categories 
(e.g..  Commissioners  and  their  immediate  staffs, 
staff  supporting  all  Commission  organizations);  and 
(b)  subsidized  activities  specifically  excluded  from 
fee  assessment  (e.g.,  amateur  radio,  public  safety 
and  government  licensee  oversight,  non-commercial 
radio  and  TV  licensees.  CB,  ship  and  aircraft  radio 
users  and  non-profit  organizations).  Together  these 
costs  are  estimated  to  total  nearly  40%  of  the 
Commission  activity  costs  covert  by  regulatory 
fees.  As  noted  elsewhere  in  this  Report  and  Order, 
additional  allocations  are  made  proportionally  to  all 
the  fee  categories  in  order  to  bring  total 
accumulated  costs  up  to  the  total  amount  Congress 
'  requires  us  to  collect.  Additionally,  actual  costs  at 
any  point  in  time,  including  the  end  of  a  fiscal  year, 
will  not  exactly  equal  the  amount  Congress  requires 
us  to  collect  because  Congress’  estimate  of  costs  to 
be  recovered  through  regulatory  fees  is  generally 
determined  at  least  twelve  months  before  the  end 
of  the  fiscal  year  to  which  the  fees  actually  apply. 
As  such,  year-end  actual  activity  costs  will  not 
equal  exactly  the  amount  Congress  designates  for 
collection  in  a  particular  fiscal  year. 

' '  Leave  costs,  indirect  costs  related  to  centralized 
services  and  bureau-specific  support  costs  are 
distributed  among  the  various  fee  categories  that  a 
particular  organization  supports.  The  costs  are 
distributed  on  a  pro-rata  basis  to  only  those  fee 
categories  that  incurred  direct  costs  during  the 
accounting  period.  As  a  final  step,  executive 
direction  and  related  support  costs  are  distributed 
FCC-wide  to  all  fee  categories  incurring  direct  costs 
during  the  accounting  period. 


Staff  were  assigned  to  carefully  monitor 
the  new  cost  accoimting  system  to 
insure  system  integrity.  Although  the 
government-wide  furlough  in  early  FY 
1996  hindered  the  resolution  of  minor 
problems  pertaining  to  integration  of  the 
new  program  codes  at  the  onset  of 
system  implementation,  these  problems 
were  subsequently  corrected  and  cost 
accounting  data  for  FY  1996  used  in  the. 
formulation  of  FY  1997  fees  do  not 
contain  any  known  omissions  or 
erroneous  data. 

20.  In  addition  to  personnel  costs, 
which  make  up  about  80%  of  the 
Commission’s  overall  costs,  the  agency’s 
cost  accounting  system  edso 
accumulates  non-persoimel  costs.  These 
are  the  costs  of  office  rental,  equipment, 
travel,  information  technology,  supplies, 
contracts  and  telecommunications 
services.  Non-personnel  costs  are 
generally  accrued  on  an  actual  basis  at 
the  time  the  Commission  obligates  itself 
to  pay  for  these  materials  and  services. 
Some  costs,  such  as  annual  and  sick 
leave  costs,  and  other  obligations  such 
as  rental  of  space  and 
telecommunications,  are  not  logically 
chargeable  to  a  specific  fee  category  at 
the  time  they  are  inciirred.  In  these 
situations,  they  are  allocated  at  month- 
end  to  all  fee  categories  based  on  how 
direct  costs  were  incurred  diuing  the 
reporting  period.  For  example,  costs  for 
annual  and  sick  leave  are  allocated  on 
a  pro-rated  basis  to  fee  categories 
incurring  direct  costs  during  the 
accounting  period.  In  an  effort  to  report 
costs  as  accurately  as  possible,  the 
allocation  is  limited  to  the  organizations 
where  the  leave  was  taken,  rather  than 
across  all  organizations.  Costs  for  office 
space  rental  and  telecommunications, 
on  the  other  hand,  are  allocated  to  each 
fee  category — FCC-wide — that  inciured 
direct  costs  during  the  month.  At  the 
end  of  each  accounting  period,  the  cost 
accounting  system  combines  the  non¬ 
personnel  costs  with  the  Commission’s^ 
salary  and  benefits  (payroll)  costs  and 
then  distributes  various  overhead  costs 
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contractual  costs  attributable  to 
regulatory  oversight. 

22.  Our  fees  also  recover  costs 
attributable  to  regulatees  that  Congress, 
in  Section  9(h)  of  the  Act,  has  exempted 
from  payment  of  a  fee  and  those 
regulatees  that  obtain  a  waiver  or 
reduction  of  their  fee  payment  pursuant 
to  Section  9(d)  of  the  Act.  47  U.S.C.  159 
(d),  (h).  Fee  payers  must  also  offset  other 
costs  attributable  to  regulatees  whose 
fees  have  been  eliminated  or  reduced 
through  permitted  amendments  in 
accordance  with  Section  9(b)(3)  of  the 
Act.  For  example.  Citizen’s  Band  Radio 
and  most  recreational  ship  and  aircraft 
radio  station  operators,  amateur  radio 
licensees,  governmental  entities, 
licensees  in  the  public  safety  radio 
services,  and  all  non-profit  groups  are 
not  required  to  pay  a  fee.  The  costs  of 
regulating  these  entities  is  borne  by 
those  regulatees  subject  to  a  fee 
requirement,  with  no  direct  measurable 
benefit  accruing  to  such  fee  payers.  We 
recover  our  costs  of  regulation  for 
exempt  entities  by  allocating  our 
regulatory  costs  attributable  to  them  on 
a  proportional  basis  across  all  fee 
categories  so  as  to  not  unduly  impact 
any  particular  category  of  fee  payers. 

23.  Thus,  in  direct  response  to  PCIA, 
our  fees  are  designed  to  recover  the 
amount  that  Congress  has  required  us  to 
collect  and,  although  based  upon  the 
cost  of  service  of  each  category  of 
regulatee,  include  costs  that  are  not 
directly  related  to  those  entities  subject 
to  a  fee.  Therefore,  a  particular  fee  and 
resulting  revenue  collection  will 
invariably  exceed  the  service’s  direct 
regulatory  costs  because  the  revenue 
requirement  for  any  of  our  services,  and 
thus  the  fees  assessed  upon  fee  payers 
in  those  services,  will  be  higher  than 
their  actual  cost  of  service, 
notwithstanding  that  actions  hy 
Congress  and  the  Commission  to 
deregulate  would  appear  to  warrant  a 
lower  fee. 

24.  Several  commenters  also  allude  to 
our  proposal  to  use  actual  FY  1996 
regulatory  costs  as  the  basis  for 
determining  FY  1997  costs  and  question 
whether  FY  1997  costs  will  approximate 
FY  1996  costs.  For  example,  PCIA 
contends  that  we  have  not  demonstrated 
that  our  FY  1996  costs  are  sufficiently 
related  to  our  FY  1997  costs  to  rely  our 
FY  1996  costs  to  establish  our  fees  for 
FY  1997. 

25.  Clearly,  the  Commission  cannot 
determine  actual  FY  1997  costs  until 
well  after  the  close  of  FY  1997,  several 
weeks  after  the  collection  of  FY  1997 
fees  must  be  completed.  Moreover,  even 
though  we  could  have  estimated  our  FY 
1997  costs  per  service  in  our  NPRM, 
that  estimate  would  have  been  based  on 


only  three  months  of  FY  1997  data. 

Also,  any  method  for  estimating  future 
FY  1997  costs  would  become  a  point  of 
controversy  and  contention  because  it  is 
difficult,  if  not  impossible,  to  predict 
with  any  certainty  the  regulatory  costs 
per  service  in  view  of  today’s  dynamic 
telecommunications  regulatory 
enviromnent.  Under  our  proposal  to 
base  our  fees  on  the  previous  year’s 
actual  costs  of  regulation,  we  eliminated 
the  need  to  rely  on  estimated  costs. 
Because  we  foresee  no  lessening  in  the 
dynamic  pace  of  technological 
development  and  innovation  in  the 
communications  regulatory 
environment,  we  are  reluctant  to 
continue  to  rely  on  estimated  future 
costs  when  actual  costs  for  a  prior  year 
are  available.  Therefore,  we  shall  not 
rely  on  estimates  of  future  costs,  and, 
henceforth,  will  develop  our  fees  based 
on  historic  cost  data.  We  note  that  even 
if  FY  1997  costs  were  ultimately  to 
differ  from  those  based  on  FY  1996  data, 
our  proposed  methodology  would 
effectively  adjust  FY  1998  fees  to  take 
into  account  actual  FY  1997  costs. 

26.  Several  of  the  parties  contend  that 
their  fees  bear  little  or  no  relationship 
to  their  costs  of  regulation  or  to  the 
benefits  they  receive  from  our 
regulation.  These  parties  contend  that 
our  fees  should  be  calculated  to  recover 
an  amount  reflecting  the  cost  of  the 
services  performed  and  the  value 
conferred  on  the  payor  pursuant  to 
Section  9(b)(1)(A)  of  the  Act.  47  U.S.C. 
159(b)(1)(A). 

27.  We  again  reject  the  arguments  that 
our  proposed  fees  are  inconsistent  with 
the  statute  or  otherwise  unlawful 
because  they  are  not  completely  cost- 
based  or  do  not  reflect  the  benefits 
received  by  entities  subject  to  a  fee 
payment.  Section  9(a)  requires  that  we 
recover  our  costs  “in  the  total  amounts 
required  in  Appropriations  Acts.”  47 
U.S.C.  159(a).  Section  9(a)  does  not 
require  that  we  base  our  fees  solely  on 
benefits  to  regulatees  or  that  the  fees 
recover  from  an  entity  only  its  particular 
cost  of  regulation.  In  our  FY  1995 
Report  and  Order,  we  stated  that  we  are 
not  limited  to  setting  regulatory  fees 
only  in  the  amount  that  reflects  services 
received  by  regulated  entities.  10  FCC 
Red  at  13521,  citing  Skinner  v.  Mid- 
America  Pipe  Line  Co.,  490  U.S.  212, 

224  (1989).  Rather,  once  Congress,  as  in 
Section  9,  has  made  a  proper  delegation 
of  authority  to  raise  funds,  “so  long  as 
the  fees  in  question  are  within  the  scope 
of  Congress’  lawful  delegation  of 
authority  in  Section  9,  they  are 
constitutional.”  Id.  Thus,  as  we  noted  in 
our  FY  1995  Report  and  Order,  we  “can 
collect  fees  from  regulatees  for  their  use 
of  frequencies  and  for  the  potential 


benefits  of  [our]  regulatory  activities, 
even  if  they  do  not  utilize  these 
activities.”  See  60  FR  34008  (June  29, 
1995),  citing  United  States  v.  Sperry 
Corp.,  493  U.S.  52,  63.  Moreover,  no 
requirement  exists  that  the  fees  we 
establish  be  designed  to  recover  only  the 
costs  of  those  benefits  directly  received 
by  an  entity. 

28.  Arch  and  PCIA  point  out  that  our 
NPRM  did  not  provide  actual  FY  1996 
fee  collection  data,  including  the 
number  of  actual  payment  units  and  the 
actual  amount  of  fees  collected  in 
certain  fee  categories.  These 
commenters  contend  that  such 
information  is  essential  to  its  evaluation 
of  Commission  fee  proposals  for  FY 
1997.  We  recognize  that  we  did  not 
provide  a  detailed  listing  of  actual  FY 
1996  collections  data  in  the  NPRM. 
However,  Attachment  B  of  the  NPRM 
contained  a  service-by-service 
explanation  of  the  basis  for  our 
estimated  FY  1997  payment  units. 
Several  of  these  are  based  on  actual  FY 
1996  payments.  Others  are  based  on 
estimates  obtained  from  Commission 
program  experts  or  from  regulated 
industries.  In  any  case,  as  we  noted  in 
the  NPRM,  we  consider  as  one  factor  in 
estimating  payment  units  the  actual 
number  of  payment  units  recorded  in 
our  fees  collection  system  for  FY  1996. 
These  payment  unit  estimates  use  “as 
of’  dates  corresponding  to  the 
beginning  of  the  current  fiscal  year  or, 
for  some  fee  categories,  at  the  end  of  the 
previous  calendar  year.  We  believe  that 
this  reliance  upon  actual  “historical”  or 
retrospective  FY  1996  data  provides  us 
a  much  greater  confidence  level  than 
would  an  estimate  of  payment  units 
made  prospectively.  Finally,  from  the 
inception  of  the  regulatory  fee  collection 
program,  actual  historical  payment  units 
and  collection  amounts  for  the  various 
categories  of  services  have  been 
routinely  available  for  inspection  to 
interested  persons  upon  request.  In  sum, 
we  caimot  find  that  there  is  a  basis  for 
concluding  that  these  commenters  could 
not  fairly  evaluate  our  proposed  fees  for 
FY  1997  given  the  information 
pertaining  to  payment  units  contained 
in  the  NPRM  and  detailed  collections 
data  readily  available  from  the 
Commission.  Additionally,  we  note  that 
no  interested  party  proposed  alternative 
payment  units  for  any  category  of 
service  for  FY  1997. 

29.  Finally,  PCIA,  Century,  Columbia 
and  other  interested  parties  are 
concerned  about  the  amount  of  our 
proposed  increase  in  their  revenue 
requirements  and  in  their  fee  amounts 
for  FY  1997  compared  with  those 
established  for  FY  1996.  They  question 
how  estimates  of  actual  costs  for  FY 
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1996  and  FY  1997  could  differ  so 
significantly  fi'om  one  year  to  the  next 
in  certain  fee  categories.  The  most 
obvious  reason  for  major  differences,  as 
we  have  noted  elsewhere,  is  that 
Congress  has  increased  the  total  amount 
we  are  to  collect  by  more  than  20%  in 
FY  1997  compared  to  FY  1996.  Also,  we 
must  recover  our  indirect  and  overhead 
costs  as  well  as  direct  costs  of  regulating 
services  and  also  must  recover  our 
regulatory  costs  generated  by  regulatees 
not  subject  to  a  regulatory  fee.  Our  fees 
for  FY  1996  were  developed  using 
existing  FY  1995  fee  amounts  adjusted 
for  changes  in  payment  units.  These  fees 
were  developed  without  the  benefit  of 
actual  cost  data  and  were  essentially 
based  on  (a)  the  Congressionally 
established  relationships  between  fees 
contained  in  Section  (g)  of  the  Act,  and 
(b)  subsequent  adjustments  based  on 
estimated  changes  in  FTE  levels  and 
payment  units.  By  contrast,  for  FY  1997, 
we  proposed  to  rely  upon  actual  cost 
accounting  data  as  the  basis  for 
determining  revenue  requirements  and 
fee  amounts.  Thus,  there  are  few,  if  any, 
grounds  for  comparison  between  FY 
1996  fees  and  revenue  requirements  and 
corresponding  fees  and  revenue 
requirements  for  FY  1997.  Accordingly, 
the  amount  that  FY  1997  fees  rise  or  fall 
relative  to  FY  1996  fees  is  essentially 
uiu^lated  to  any  change  in  actual  costs, 
but  instead  to  the  application  of 
different  methodologies  and  an 
increasing  revenue  requirement 
mandated  by  the  Congress. 

30.  After  taking  into  consideration  the 
comments  received  in  this  proceeding 
concerning  our  regulatory  costs  and  our 
cost  accounting  system,  we  have 
decided  to  adopt  the  overall  cost-based 
methodology  proposed  in  the  NPRM  for 
developing  FY  1997  fees.  As  discussed 
in  the  preceding  paragraphs,  we  believe 
adoption  of  this  methodology  will  best 
insure  the  fairest  allocation  of  costs  and 
resultant  fees  among  the  Commission’s 
regulatees  in  FY  1997. 

D.  Application  of  Cost-Based 
Methodology  To  Determine  Fee 
Amounts 

1.  Adjustment  of  Payment  Units 

31.  As  the  first  step  in  calculating 
individual  service  regulatory  fees  for  FY 
1997,  v/e  adjusted  the  estimated 
payment  units  for  each  service  because 
payment  units  for  many  services  have 
changed  substantially  since  we  adopted 
our  FY  1996  fees.  We  obtained  our 
estimated  payment  units  through  a 
variety  of  means,  including  our  licensee 
data  bases,  actual  prior  year  payment 
records,  and  industry  and  trade  group 
projections.  Whenever  possible,  we 


verified  these  estimates  from  multiple 
sources  to  ensure  the  accuracy  of  these 
estimates.  ^2  Attachment  B  provides  a 
summary  of  how  payment  units  were 
estimated  for  each  fee  category. 

2.  Calculation  of  Revenue  Requirements 

32.  We  next  multiplied  the  revised 
payment  units  for  each  service  by  cur 
FY  1996  fee  amounts  in  each  fee 
category  to  determine  how  much 
revenue  we  would  collect  in  FY  1997 
without  any  change  to  the  existing 
Schedule  of  Regulatory  Fees.  The 
amount  of  revenue  we  would  collect  is 
approximately  $137.3  million.'*^  This 
amount  is  approximately  $15.2  million 
less  than  the  amount  the  Commission  is 
required  to  collect  in  FY  1997.  We 
therefore  adjusted  the  revenue 
requirements  for  each  fee  category  on  a 
proportional  basis,  consistent  with 
Section  9(b)(2)  of  the  Act,  to  obtain  an 
estimate  of  revenue  requirements  for 
each  fee  category  necessary  to  collect 
the  $152,523,000  amount  required  by 
Congress  for  FY  1997.  Attachment  C 
provides  detailed  calculations  showing 
how  we  determined  the  revised  revenue 
amount  for  each  service. 

3.  Calculation  of  Regulatory  Costs 

33.  On  October  1, 1995,  the 
Commission  implemented,  in 
accordance  with  47  U.S.C.  159(i),  a  cost 
accounting  system  designed,  in  part,  to 
provide  us  with  useful  data,  in 
combination  with  other  information,  to 
help  ensure  that  fees  closely  reflected 
our  actual  costs  of  regulation. 

34.  In  order  to  utilize  actual  costs 
derived  firom  our  cost  accounting  system 
for  fee  development  purposes,  indirect 
support  costs  contained  in  the  cost 
accounting  system  have  to  be  added  to 
direct  costs  and  the  results  adjusted 


Certain  payment  unit  estimates  have  been 
revised  since  release  of  the  NPRM  due  to  additional 
or  updated  information  obtained  by  the 
Commission.  This  may  result  in  changed  fee 
amounts  from  those  proposed  in  the  NPRM.  It  is 
also  important  to  note  that  Congress’  required 
revenue  increase  in  regulatory  fee  payments  of 
approximately  21  percent  in  FY  1997  will  not  fall 
equally  on  all  fee  payers  due  to  differences  in 
payment  unit  Mtimates  between  FY  1996  and  FY 
1997. 

*^This  revenue  amount  has  changed  since  release 
of  the  NPRM  due  to  changed  estimates  of  payment 
units. 

One  feature  of  the  cost  accounting  system  is 
that  it  separately  identifies  direct  and  indirect  costs. 
Direct  costs  include  salary  and  expenses  for  (a)  staff 
directly  assigned  to  our  operating  Bureaus  and 
performing  regulatory  activities  and  (b)  staff 
assigned  outside  the  operating  Bureaus  to  the  extent 
that  their  time  is  spent  performing  regulatory 
activities  pertinent  to  an  operating  Bureau.  These 
costs  include  rent,  utilities  and  contractual  costs 
attributable  to  such  personnel.  Indirect  costs 
include  support  personnel  assigned  to  overhead 
functions  such  as  field  and  laboratory  staff  and 
certain  staff  assigned  to  the  Office  of  Managing 


further  to  approximate  the  amount  of 
revenue  that  Congress  requires  us  to 
collect  in  FY  1997  ($152,523,000).»5 
Thus,  we  proportionally  adjusted  the 
actual  cost  data  related  to  regulatory  fee 
activities  recorded  for  the  period 
October  1, 1995  through  September  30, 
1996  among  the  fee  categories  so  that 
total  costs  approximated  $152,523,000. 
The  results  of  these  calculations  are 
shown  in  detail  in  Attachment  D  and 
represent  our  best  estimate  of  actual 
total  attributable  costs  relative  to  each 
fee  category  and  sub-category  for  FY 
1997,  For  fee  categories  differentiated  by 
class  or  market  (e.g.,  VHF  «md  UHF 
Commercial  Television),  we  distributed 
the  costs  to  the  class  or  market  group  by 
maintaining  the  relationships  between 
class  or  market  revenue  requirements 
shown  on  Attachment  C.^® 


Director.  The  combining  of  direct  and  indirect  costs 
is  accomplished  on  a  proportional  basis  among  all 
fee  categories  as  shown  on  Attachment  D. 

'^Congress'  estimate  of  costs  to  be  recovered 
through  regulatory  fees  is  generally  determined  at 
least  twelve  months  before  the  end  of  the  ffscal  year 
to  which  the  fees  actually  apply.  As  such,  year-end 
actual  activity  costs  will  not  equal  exactly  the 
amount  Congress  designates  for  collection  in  a 
particular  fiscal  year. 

While  some  might  argue  that  the  Commission’s 
cost  accounting  system  should  further  distinguish 
our  work  activities  to  the  television  market  or  radio 
class  level,  it  would  not  be  practical  to  record 
employee  work  time  in  such  small  incremental 
breakouts. 

In  the  NPRM  we  erroneously  distributed  these 
costs  by  maintaining  the  relationship  between  fees 
contained  in  the  FY  1996  Fee  Schedule.  As 
commenters  pminted  out,  we  should  have  made 
these  distributions  by  maintaining  the  relationship 
between  FY  1996  revenue  requirements  for  these 
fee  categories.  The  following  example  illustrates  the 
allocation  process: 

Under  the  FM  Radio  fee  classification,  the  actual 
costs  attributable  to  FM  radio  are  $8,465,118.  This 
amount  is  allocated  to  FM  Classes  C,Cl,C2,B; 

Classes  A.B1,C3;  and  FM  Construction  Permits  (CP) 
as  follows: 

(1)  First  we  determine  the  relationships  between 
the  three  categories  (see  Attachment  C)  by  dividing 
the  smallest  of  the  pro-rated  FY  1997  FM  revenue 
requirements  into  the  sum  of  the  pro-rated  FY  1997 
FM  revenue  requirements  to  determine  the 
appropriate  ratios  for  allocatipn  of  the  revenue 
requirement. 

(a)  Pro-rated  FY  1997  FM  CP  revenue  requirement 
=  $235,258 

Pro-rated  FY  1997  FM  Classes  A,  Bl,  and  C3 
revenue  requirement  =  $2,546,006 

Pro-rated  FY  1997  FM  Classes  C,  Cl,  C2,  and 
B  revenue  requirement  =  $3,621,944 

Sum  =  $6,403,208 

(b)  FM  CP  percentage  is  $235,258  divided  by 
$6,403,208  =  0.0367 

FM  Classes  A,  Bl,  and  C3  percentage  is 
$2,546,006  divided  by  $6,403,208  =  0.3976 

FM  Classes  C,  Cl,  C2,  and  B  percentage  is 
$3,621,944  divided  by  $6,403,208  =  0.5656 

(2)  Finally,  we  determine  the  new  revenue 
requirement  for  each  of  the  three  by  multiplying  the 
cost-based  revenue  requirement  for  all  of  FM  by 
each  of  the  percentages  calculated  in  (l)(b). 

FM  CP  revenue  requirement  =  0.0367  times 
$8,465,118  =  $310,670 

Continued 
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4.  Establishment  of  25  Percent  Revenue 
Ceiling 

35.  Oiu:  next  step  was  to  determine 
whether  reliance  on  actual  costs  to 
develop  FY  1997  regulatory  fees  would 
result  in  fees  which  were  too  disparate 
from  corresponding  FY  1996  fees.  As  a 
result  of  this  analysis,  we  proposed 
establishing  a  ceiling  of  25  percent  on 
the  increase  in  the  revenue  requirement 
of  any  service  over  and  above  the 
Congressionally  mandated  overall 
increase  in  the  revenue  requirement  and 
after  taking  into  consideration  changes 
in  payment  imit  counts.'® 

36.  Because  Congress  has  increased 
our  overall  fee  collection  requirement, 
we  are  already  required  to  collect 
substantially  more  than  we  collected  in 
FY  1996.  Nevertheless,  capping  each 
service’s  revenue  requirement  at  no 
more  than  a  25  percent  increase  would 
enable  us  to  begin  the  process  of 
realigning  fees  to  accoimt  for  differences 
in  regulatory  costs.  As  we  noted  in  the 
NPRM,  we  are  not  suggesting  that  FY 
1997  fee  increases  be  limited  to  a  25 
percent  increase  over  FY  1996  fees.  The 
25  percent  increase  would  be  over  and 
above  the  revenue  which  would  be 
required  after  adjusting  for  the  projected 
FY  1997  payment  imits  and  the 
proportion^  share  of  the  21  percent 
increase  in  the  amount  that  Congress 
requires  us  to  collect.  Thus,  FY  1997 
fees  could  increase  by  more  than  25 
percent  over  FY  1996  fees.  Undejr  this 
methodology,  fees  could  actually 
increase  by  as  much  as  40%  or  more. 

37.  An  important  consideration  in 
establishing  a  revenue  ceiling  is  the 
impact  on  other  fee  payers.  Because  the 
Commission  is  required  to  collect 
$152,523,000  in  FY  1997  regulatory 
fees,  the  additional  revenue  that  would 
have  been  collected  from  classes  of 
licensees  subject  to  a  revenue  ceiling, 
instead  needs  to  be  collected  from 
licensees  not  subject  to  the  ceiling.  This 
results  in  a  certain  amount  of 
subsidization  between  fee  payer 
classes.'®  We  believe,  however,  that  the 


FM  Classes  A,  Bl,  and  C3  revenue  requirement 
=  0.3976  times  $8,465,118  =  $3,365,731 

FM  Classes  C,  Cl,  C2,  and  B  revenue 
requirement  =  0.5656  times  $8,465,118  = 

$4,787,871 

(3)  The  revenue  requirements  calculated  in  (2)  are 
inserted  in  Attachment  D  for  the  three  FM 
categories. 

For  example,  the  regulatory  cost  associated 
with  the  Aviation  (Aircraft)  service  is  $934,905.  If 
no  change  were  made  to  this  service’s  FY  1996 
regulatory  fee  ($3  per  year),  the  total  revenue 
collected  from  licensees  in  this  service  would  be 
only  $70,634  in  FY  1997,  a  shortfall  of  $864,271. 
Application  of  the  proposed  25  percent  revenue 
ceiling  to  this  service  results  in  a  capped  revenue 
ceiling  of  $88,293  ($70,634  x  125%). 

Revenues  from  current  fee  payers  already  offset 
significant  costs  attributable  to  regulatees  exempt 


public  interest  would  best  be  served  by 
adopting  a  revenue  ceiling  because, 
otherwise,  several  entities  would  be 
subjected  to  unexpected,  substantial 
increases  which  could  severely  impact 
the  economic  well  being  of  these 
licensees.^® 

38.  SBC  Communications  Inc.  and 
Ameritech  submit  that  the  subsidization 
resulting  from  application  of  the  25% 
revenue  ceiling  is  unfair  and  that  the 
phased-in  methodology  proposed  by  the 
Commission  has  the  effect  of  moving 
revenues  further  from  actual  costs  than 
they  would  be  without  the  ceiling, 
contrary  to  the  goal  of  eventually  having 
revenue  requirements  approximate 
actual  costs.  Both  suggest  that  the 
Commission  abandon  the  revenue 
ceiling  concept,  with  SBC  proposing 
that  the  Commission  merely  apply  a 
uniform  21%  increase  to  all  regulatees’ 
fees. 

39.  Regulation  of  interstate  telephone 
service  providers  accounts  for 
approximately  36%  of  all  Commission 
costs.  Therefore,  any  methodology 
which  employs  a  subsidization  feature, 
such  as  our  proposed  revenue  ceiling, 
will  impact  these  regulatees  to  a  greater 
extent  than  others,  at  least  in  the  short 
term.  As  other  fee  payers’  fees  approach 
amounts  that  bring  their  revenues  closer 
to  actual  costs,  as  oiir  phased-in  revenue 
ceiling  technique  would  do,  the  amoimt 
of  subsidization  required  of  fee  payers 
below  their  revenue  ceilings  (such  as 
those  common  carriers  providing 
interstate  telephone  service)  will 
steadily  decrease.  Thus,  in  the  long 
term,  subsidization  will  decrease  and 
revenue  requirements  for  all  services 
will  approach  actual  costs  (assuming 
other  factors,  such  as  the  total  amount 
that  Congress  requires  us  to  collect, 
remain  constant). 

40.  Additionally,  although  SBC  and 
Ameritech  are  correct  that  the  revenue 
requirement  proposed  for  FY  1997  for 
telephone  companies  providing 
interstate  toll  services  is  higher  than  the 


from  payment  of  a  fee  or  otherwise  not  subject  to 
a  fee  pursuant  to  Section  9(h)  of  the  Act  or  the 
Commission’s  rules.  For  example,  CB  and  ship 
radio  station  users,  amateur  radio  licensees, 
governmental  entities,  licensees  in  the  public  safety 
radio  services,  and  all  non-proftt  groups  are  not 
required  to  pay  a  fee.  The  costs  of  regulating  these 
entities  is  borne  by  those  regulatees  subject  to  a  fee 
requirement. 

^For  example,  the  following  illustrate  the  annual 
fees  that  would  be  in  effect  if  fees  were  cost-based 
without  application  of  a  revenue  ceiling: 

LEGS— $2,412,025 

International  Public  Fixed  Radio  Stations — 
$6,750 

MDS/MMDS— $1 ,025 
International  Bearer  Circuits — $25 
Marine  Coast  &  Ship  Stations — $30  (Total 
upftont  payment=$300) 

Aircraft — $45  (Total  upftont  payment=$450) 


total  costs  attributable  to  these 
companies,  revenues  are  only  up  6.5% 
from  what  they  would  be  if  ^  1996  fees 
remained  in  place.  Furthet,  proposed 
revenues  from  these  carriers  would 
increase  23%  over  the  applicable  FY 
1996  revenue  requirement  for  these 
entities,  comparing  well  with  the  overall 
21%  increase  in  fee  collections  ordered 
by  the  Congress  for  FY  1997. 
Additionally,  SBC’s  proposal  to  set  fees 
at  amounts  21%  over  FY  1996  fee 
amounts  is  not  mathematically  soimd. 
As  we  note  elsewhere  in  this  item, 
changes  to  payment  units  from  FY  1996 
to  FY  1997  must  be  taken  into 
consideration  when  determining  the 
amount  of  revenue  that  would  be 
collected  from  one  year  to  the  next. 
Overall  increases  to  payment  unit 
estimates  from  one  year  to  the  next, 
even  without  changes  to  previous  year 
fee  amounts,  provides  additional 
revenue,  offsetting  to  some  extent,  any 
required  increase  to  overall  collections. 
On  the  other  hand,  any  reduction  in 
payment  units  requires  higher  fees  to 
offset  the  resultant  loss  of  revenue.  The 
application  of  a  percentage  increase  to 
either  prior  year  fee  amounts  or  prior 
year  revenue  requirements,  as  proposed 
by  SBC,  would  therefore  not  provide 
any  benefit  and  is  rejected  as  non-  ' 
workable  in  concept. 

41.  For  the  reasons  discussed  above, 
we  will  adopt  the  25%  revenue  ceiling 
proposed  in  the  NPRM.  Attachment  E 
contains  a  description  of  the  step-by- 
step  process  we  used  to  calculate 
adjusted  revenue  requirements  for  each 
fee  category  for  FY  1997,  including  the 
reallocation  of  revenue  requirements 
resulting  from  the  application  of  om 
revenue  ceiling.^* 

5.  Calculation  of  Fees 

42.  Once  we  determined  the  amount 
of  fee  revenue  needed  to  be  collected 
from  each  class  of  licensee,  we  divided 
the  individual  revenue  requirements  by 
the  number  of  associated  payment  units 
(and  by  the  license  term,  if  applicable. 


Applicatioa  of  the  25%  ceiling  was 
accomplished  by  choosing  a  “target”  fee  revenue 
requirement  for  each  individual  fee  category.  This 
“target”  was  either  the  actual  calculated  revenue 
requirement  (for  those  categories  at  or  below  the 
25%  ceiling)  or,  in  cases  where  the  calculated 
revenue  exceeded  the  ceiling,  em  amount  equal  to 
the  ceiling.  The  shortfall  created  by  reducing  the 
revenue  requirement  of  those  whose  revenue 
requirement  exceeded  the  revenue  ceiling  was 
proportionately  spread  among  those  fee  categories 
whose  revenue  requirements  were  below  the 
ceiling.  This  computation  required  more  than  one 
round  of  adjustment  because  the  allocation  of  this 
revenue,  in  a  few  instances,  caused  the  new 
revenue  requirement  amount  to  exceed  the  25% 
ceiling.  After  two  iterations  (rounds),  all  the 
revenue  requirements  were  at  or  below  the  revenue 
ceiling.  See  Attachment  E. 
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for  "small”  fees)  to  obtain  actual  fee 
amounts  for  each  fee  category.  These 
calculated  fee  amounts  were  then 
rounded  in  accordance  ^ith  Section 
9(b)(3)  of  the  Act.  See  Attachment  E. 

E.  Other  Changes 

43.  In  our  NPRM,  we  proposed  several 
adjustments  to  our  fees  and/or  changes 
to  payment  procedures  based  upon  die 
public  interest  and  other  criteria 
established  in  47  U.S.C.  159(b)(3). 
Additionally,  we  received  several 
comments  and  suggestions  unrelated  to 
our  specific  proposals  contained  in  the 
NPRM. 

1.  Consolidation  of  Private  Microwave 
and  Domestic  Public  Fixed  Fee 
Categories 

44.  In  our  prior  fee  schedules,  we 
required  Private  Microwave  licensees  to 
pay  "small”  regulatory  fees,  in  advance, 
for  an  entire,  license  term  at  the  time  of 
filing  an  initial,  renewal  or 
reinstatement  application.  Congress 
established  this  requirement  in  its 
statutory  fee  schedule.  47  U.S.C  159(g). 
In  contrast,  our  fee  schedules  and  the 
statutory  fee  schedule  have  required 
licensees  in  the  Domestic  Public  Fixed 
Service  category  to  file  an  annual 
“standard”  regulatory  fee.  Private 
Microwave  licensees  include  systems 
authorized  imder  Part  101  of  the 
Commission’s  rules  to  provide  point-to- 
point  telecommunications  services  to 
private  parties.  The  Domestic  Public 
Fixed  Service  comprises  several 
commercial  microwave  services, 
including  microwave  multiple  address, 
microwave  common  carrier  fixed, 
microwave  digital  electronic  message, 
and  microwave  local  TV  transmission.^^ 

45.  In  our  NPRM  at  Paragraph  23,  we 
stated  that  many  microwave  licensees 
had  expressed  confusion  concerning 
whether  to  submit  a  small  fee  or  a 
standard  fee.  We  noted  that  the 
operational  and  technical  characteristics 
of  private  microwave  and  commercial 
microwave  systems  are  similar.  Thus, 
we  proposed  to  consolidate  these  fee 
categories  into  a  single  Microwave 
category  for  FY  1997.  Only  one 
interested  party,  DCC  Carrier,  Inc.  (KC), 
commented  on  our  proposal.  DCC 
supports  our  proposal,  stating  that  not 
only  are  these  services  similar  in  their 
operational  and  technological 
characteristics,  but  that  our  regulatory 
oversight  of  these  services  is  identical. 


^  Although  the  Multipoint  Distribution  Service 
(MDS)  and  the  Multichannel  Multipoint 
Distribution  Service  (MMDS)  were  originally 
grouped  with  Domestic  Public  Fixed  services,  we 
have,  since  FY  1995,  listed  them  separately  in  our 
Fee  Schedule. 


46.  Accordingly,  we  are  adopting  our 
proposal  to  establish  in  our  fee  schedule 
a  single  fee  category  covering  licensees 
in  both  the  Domestic  Public  Fixed 
Service  and  the  Private  Microwave 
Service.  As  we  have  noted,  these 
services  are  operationally  and 
technologically  similar,  and  we  agree 
with  DCC  that  our  regulation  is 
essentially  the  same  for  these  services. 
Thus,  these  payers  would  be  subject  to 
payment  of  a  single  “small”  fee,  payable 
in  advance  for  the  entire  term  of  their 
license  when  filing  an  initial,  renewal, 
or  reinstatement  application.  Those 
licensees  that  paid  the  standard 
“annual”  regulatory  fee  per  station  in 
FY  1996  are  not  subject  to  a  fee  payment 
for  FY  1997  unless  they  file  a  new, 
renewal  or  reinstatement  application. 
The  regulatory  fee  for  Microwave 
licensees  for  FY  1997  will  be  $10  per 
license. 

This  new  fee  is  calculated  as  follows; 

(a)  From  Attachments  C  and  E: 

(1)  5,350  private  microwave  stations 
(units)  (Revenue  requirement  = 
$535,000) 

(2)  18,845  commercial  microwave/ 
public  fixed  stations  (units) 
(Revenue  requirement  =  $94,225) 

(b)  Converting  from  annual  payment 

(“standard  fee”)  to  license  term 
pa)niient  (“small  fee”): 

(1)  18,845  commercial  microwave 
units  divided  by  10  year  license 
term  =  1,885  commercial 
microwave  units  to  be  licensed  each 
year. 

(c)  emulation  of  new  microwave  fee: 

The  sum  of  the  two  revenue 
requirements  divided  by  the  sum  of 
the  units  to  be  licensed  and  divided 
by  the  license  term  as  follows: 

(1)  (($535,000  +  $94,225j  divided  by 
(5,350  +  1,885))  divided  by  10  years 
=  $8.70. 

(d)  Roimd  fee  to  the  nearest  five  dollars 

=  $10  (47  U.S.C  159(b)(2)). 

2.  Commercial  AM/FM  Radio 

47.  In  our  NPRM  to  establish 
regulatory  fees  for  FY  1996,  we  stated 
that  we  “were  particularly  interrated  in 
'a  proposal  which  would  associate 

:  population  density  and  service  area 
contours  with  license  data”  and  we 
requested  interested  parties  to  propose 
■  alternatives  for  assessment  of  AM  and 
FM  fees.  Assessment  and  Collection  of 
Regulatory  Fees  for  Fiscal  Year  1996, 
FCC  96-il53,  at  Paragraphs  20-r21i(April 
9, 1996),  61  FR  16432  (April  15,  1996). 

In  response,  the  Montana  Broadccister’s 
Association  (Montana)  filed  comments 
proposing  an  AM  and  FM  fee  structiue 
based  on  class  of  station  and  relative 
market  size.  However,  we  decided  not  to 
take  any  action  on  Montana’s  proposal 


until  we  had  an  opportunity  to  more 
extensively  evaluate  its  impact  on  AM 
and  FM  licensees.  Assessment  and 
Collection  of  Regulatory  Fees  for  Fiscal 
Year  1996,  FCC  96-295,  at  Paragraphs 
23-29,  July  5, 1996,  61  FR  36629  (July 
12, 1996). 

48.  We  issued  a  Notice  of  Inquiry 
(NOI)  to  determine  if  it  would  be 
feasible  to  utilize  both  market  size  and 
class  of  station  to  assess  annual 
regulatory  fees  on  commercial  AM  and 
FM  broadcast  radio  stations.  See 
Amendment  of  Part  1  of  the 
Commission’s  Rules  Pertaining  to  the 
Schedule  of  Annual  Regulatory  Fees  for 
Mass  Media  Services,  FCC  96—422, 
released  November  6, 1996,  61  FR  59397 
(November  22, 1996).  In  response  to  the 
NOI,  Montana  filed  a  proposal  which 
would  group  radio  markets  by  Arbitron 
market  size,  with  the  fee  for  each  market 
group  predicated  on  the  ratios  that 
Congress  initially  established  in  Section 
9(g)  of  the  Act  (47  U.S.C.  159(g))  for 
assessing  fees  for  licensees  of  television 
stations  serving  different  sized  markets. 
The  National  Association  of 
Broadcasters  (“NAB”)  also  submitted  a 
proposal  under  which  stations  would 
pay  a  fee  determined  not  only  by  class, 
but  by  population  served,  irrespective  of 
the  market  in  which  they  are  located. 
However,  we  identified  several 
problems  with  each  proposal  that 
needed  to  be  resolved,  and  our  FY  1997 
NPRM  invited  interested  parties  to 
comment  on  the  NAB  and  Montana 
proposals,  as  well  as  on  any  alternative 
method  for  assessing  radio  station  fees. 
All  relevant  comments  received  by  the 
Commission  in  response  to  the  NPRM 
support  the  NAB  or  Montana  proposal 
or  some  variation  thereof.  As  discussed 
below,  the  fee  mechanism  we  are 
adopting  utilizes  the  best  features  of  the 
NAB  proposal,  while  correcting  its 
defects. 

49.  Neither  the  Montana  nor  the  N.^ 
proposal  providaan  ideal  method  of 
assessing  radio  station  fees.  For 
example,  the  Arbitron  rankings,  relied 
on  by  Montana,  are  incomplete  for 
several  markets.  Markets  are  only 
ranked  if  a  sufficientniimber  of  stations 
located  within  the  market  subscribe  to 
the  Arbitron  service,  and  a  station  may 
be  placed  in  a  market  if  it  competes 
with  market  stations  even  though  it  may 
not  be  physically  located  in  a  major 
metropolitan  area  within  the  market,  or 
it  may  be  placed  in  a  market  based  on 
data  collected  during  a  promotional 
programming  period  which  is  not 
reflective  of  normal  operations. 
Similarly,  NAB’s  proposal  is  flawed 
because  the  datable  on  which  NAB’s 
fee  schedule  is  based  contains  more 
than  800  errors,  ommissions,  erroneous 
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station  classes,  duplicate  records,  non¬ 
profit  or  non-conunercial  stations 
(which  are  exempt  from  payment  of 
regulatory  fees),  incorrect  call  letters, 
“silent”  stations,  and  Canadian  stations. 

50.  Nevertheless,  we  fully  agree  that 
using  population  to  assess  radio  station 
fees  is  an  improvement  over  the  current 
method  for  assessment  of  AM  emd  FM 
fees,  assuming  a  systematic  schedule 
can  be  developed  using  accurate 
population  class  of  station  data.  The 
NAB  proposal  to  use  population  within 
a  station’s  area  of  coverage  offers  greater 
specificity  and  flexibility  than  our 


current  method  of  assessing  these  fees.“ 
To  obtain  an  accurate  data  base  to 
implement  such  an  improved  fee 
methodology,  we  corrected  NAB’s 
database,  using  the  Commission’s  own 
records,  including  official  station  files. 
The  resulting  compilation  of  stations, 
based  on  official  Commission  records 
and  the  population  coverage  data 
provided  to  the  Commission  by  NAB, 
provided  an  accurate  starting  point  for 
developing  the  improved  AM/FM  fee 
schedule. 

51.  We  next  calculated  the  individual 
revenue  requirements  and  resultant  fees 


for  each  class  of  station  (e.g.,  AM  Class 
A  or  FM  Classes  C,  Cl,  C2  &  B)  under 
our  existing  methodology  for  assessing 
radio  station  fees  as  shown  in 
Attachment  E.  In  order  to  consider  both 
population  and  class  of  station,  we  then 
multiplied  that  fee  by  the  population 
served  to  determine  the  weighted 
population.  The  weighted  approach  also 
streamlines  the  schedule  by  allowing  us 
to  combine  AM  and  FM  stations  into  a 
single  “radio”  category.  The  following 
table  is  a  representative  illustration  of 
how  we  determined  the  weighted 
population  for  each  station. 


Station 

(a) 

Computed 
FY  1997  fee 
(from  at¬ 
tachment  E) 

(b) 

1990  census 
population 
coverage  (not 
actual  data— 
for  illustration 
only) 

(c) 

Weighted  popu¬ 
lation 

(b)  times  (c) 

(d) 

#1 — AM  Class  A . . . . . - . 

$1 ,725 

1,000,000 

1,725,000,000 

#2 — AM  Class  A . i . . . 

1,725 

50,000 

86,250,000 

#3 — AM  Class  B . . . . . 

950 

1,000,000 

950,000,000 

#4 — AM  Class  C . . . . . 

390 

50,000 

19,500,000 

#5 — AM  Class  D . 

480 

100,000 

48,000,000 

#6 — FM  Group  1 . . . . . . . 

1,725 

5,000,000 

8,625,000,000 

#7 — FM  Group  II . . . . . 

1,150 

7,500,000 

8,625,000,000 

#8 — FM  Group  II . 

1,150 

5,000 

5,750,000 

52.  Our  next  step  was  to  sort  the  data  by  compiling  a  list  of  every  AM  and  FM  station  in  descending  order 
by  weighted  population.  The  following  illustration  indicates  how  the  stations  represented  by  each  group  in  the  above 
chart  would  be  ranked  by  weighted  average: 


Station 


#6 — FM  Group  I  . 
#7 — FM  Group  II 
#1 — AM  Class  A 
#3-“AM  Class  B 
#2 — AM  Class  A 
#5 — AM  Class  D 
#4— AM  Class  C 
#8 — FM  Group  II 


Computed 
FY  1997  fee 
(from  at¬ 
tachment  E) 


(b) 


$1,725 

1,150 

1,725 

950 

1,725 

480 

390 

1,150 


1990  census 
population 
coverage  (not 
actual  data — 
for  illustration 
only) 

(c)‘ 


5,000,000 

7,500,000 

1,000,000 

1,000,000 

50,000 

100,000 

50,000 

5,000 


Sorted  weighted 
population  (b) 
times  (c) 


(d) 


8,625,000,000 

8,625,000,000 

1,725,000,000 

950,000,000 

86,250,000 

48,000,000 

19,500,000 

5,750,000 


53.  Next,  we  determined  actual  fees 
for  each  station.  The  simplest  method 
appeared  to  be  one  which  used  a  “per 
population”  average  cost  applied  to  the 
weighted  populations.  To  test  this 
approach,  we  divided  the  sum  of  all  the 
individual  revenue  requirements  (from 


"  Data  World  MediaXpert  Service  prepared  for 
NAB  a  calculation  of  the  signal  coverage  for  each 
station,  and  overlaid  this  data  onto  1990  decennial 
census  population  data  to  estimate  the  population 
contained  within  each  station’s  signal  coverage 
area.  For  each  AM  station,  estimated  soil 
conductivity  data  was  retrieved  for  each  of  360 
radial  azimuths  around  the  transmitter  site,  the 
standard  horizontal  plane  radiation  pattern  was 


Attachment  E  as  applied  to  each  station 
like  the  ones  in  column  (b)  in  the  table 
above)  by  the  sum  of  all  the  individual 
populations.  This  “per  pop”  cost  factor 
was  then  multiplied  by  each  weighted 
population  to  calculate  a  unique  fee  for 
each  station.  Unfortunately,  this 


calculated  and  any  pertinent  pattern  augmentations 
applied,  and  the  distance  to  the  1  mV/m  field 
strength  contour  for  each  of  the  360  radials  was 
calculated  using  the  appropriate  propagation  curves 
and  the  FXX  equivalent  distance  method.  For  each 
FM  station,  terrain  averages  were  calculated  from 
the  USGS/DMA  3  arc  second  terrain  database  for 
each  of  360  radial  azimuths,  the  HAAT  was 
calculated  using  the  height  of  the  center  of  radiaUon 


particular  methodology  resulted  in  an 
unwieldy  and  unacceptable  range  of 
fees.  On  a  pure  per  weighted  population 
basis,  fees  would  range  from  a  high  of 
$34,435  for  a  Class  B  FM  station  in  New 
York,  with  the  highest  weighted 
population,  to  a  low  of  $0.06  for  a  Class 


AMSL  and  processed  with  FM  contour  calculation 
software,  pertinent  directional  antenna  information 
was  applied,  and  the  distance  to  the  60  dBuV/m 
contour  was  calculated  using  the  appropriate  FCX) 

F| 50,50]  curves.  For  both  AM  and  FM,  the  distance 
to  contour  data  was  applied  to  population  coimting 
software  using  1990  census  data  to  determine  the 
total  population  within  each  station’s  coverage  area. 
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A  FM  station  in  Ludlow,  CA,  with  the 
lowest  weighted  population. 

54.  Therefore,  as  an  alternative  to  a 
pure  weighted  population  fee 
assessment  mediodology,  we  designed  a 
schedule,  similar  to  the  Montana  and 
NAB  proposals,  which  would  place 
stations  in  wide  bands  with  different 
fees  for  each  band.  We  established  the 
ranges  for  the  schedule  by  first  deciding 
on  minimum  and  maximum  fee 
amounts.  In  setting  a  minimum  fee,  we 
decided  that  it  should  be  no  less  than 
the  AM  Construction  Permit  fee  which 
we  calculated  in  Attachment  E  to  be 
$195.  Therefore,  we  set  the  lowest  radio 
fee  at  $200.  In  setting  a  maximum  fee, 
we  compared  the  maximum  radio  fee 
contained  in  Public  Law  103-66  for  FY 
1994  ($900)  and  the  total  revenue 
requirement  for  FY  1994  ($60.4  million) 
to  the  cvurrent  FY  1997  revenue 
requirement  ($152.5  million),  and 
calculated  that  a  station  which  paid 
$900  in  1994  would  now  be  subject  to 
a  fee  of  $2,272.  Because  this  would 
represent  an  unacceptably  large  increase 
in  fees  for  many  fee  payers,  we  decided 
to  limit  the  maximum  fee  to  $2,000.  At 
the  same  time,  we  decided  to  expand 
the  number  of  actual  fee  classifications 
from  the  existing  six  (four  AM  and  two 
FM)  to  ten.  This  allowed  us  to  establish 
fee  classifications  in  $200  increments, 
with  each  increment  containing  the 
same  number  of  stations,  resulting  in  a 
more  equitable  fee  schedule  while 
keeping  the  size  of  the  schedule 
relatively  manageable.^^  The  resulting 
schedule  of  regulatory  fees  for  radio 
stations  (both  AM  and  FM)  is: 


Classification 

group 

Number  of 
stations 

Fee 

1  . 

1019 

$2,000 

2  . 

1019 

1,800 

3  . . 

1019 

1,600 

4  . 

1019 

1,400 

5  . 

1019 

1,200 

6  . 

1019 

1,000 

7  . 

1019 

800 

8  . 

1019 

600 

9  . 

1019 

400 

10  . 

1018 

200 

55.  This  schedule,  which  we  adopt 
today,  results  in:  (1)  Same  class  stations 
in  different  size  cities  generally  having 
different  fees,  (2)  different  class  stations 
in  the  same  city  generally  having 
different  fees,  and  (3)  same  class 
stations  in  the  same  city  generally 
having  the  same  fee.  In  addition,  it  is 
generally  true  that  in  using  this 
methodology:  (1)  Larger  stations  and 
those  located  in  larger  metropolitan 


^*The  number  of  stations  is  not  exactly  divisible 
by  10,  leaving  group  10  with  one  less  station  than 
the  other  groups. 


areas  tend  to  be  assessed  higher  fees  and 
(2)  small  stations  and  those  located  in 
rural  areas  tend  to  be  assessed  lower 
fees.  This  fee  schedule  we  have  adopted 
thus  achieves  the  objectives  of  both  the 
NAB  and  Montana  proposals  by 
assessing  fees  based  on  class  of  station 
emd  populations  served,  thereby 
providing  a  fair  and  equitable  means  of 
distinguishing  between  stations  located 
in  metropolitan  areas  and  those  located 
in  rural  areas.  Moreover,  if  a  licensee 
believes  that  it  has  been  improperly 
placed  in  a  particular  fee  classification 
group  or  that  it  will  suffer  undue 
financial  hardship  from  the  fee 
assessment,  our  rules  provide  for 
waiver,  reduction  or  deferral  of  a  fee  as 
described  in  §  1.1166  of  our  rules.  47 
U.S.C  1.1166. 

56.  This  methodology  also  requires 
that  the  Commission  inform  radio 
station  licensees  as  to  their  exact  fee 
obligation.  A  Public  Notice  listing  each 
station’s  call  letters,  location, 
population,  and  the  required  fee  will  be 
mailed  to  each  licensee.  The  same 
information  will  also  be  available  at  our 
internet  web  site  (http://www.fcc.gov). 
Interested  parties  may  also  obtain  their 
applicable  fee  amount  for  FY  1997  by 
calling  the  FCC’s  National  Call  Center  at 
1-888-225-5322.  We  have  also 
provided  detailed  payment  information 
for  each  radio  station  as  Attachment  K 
to  this  Report  and  Order  and  will 
publish  this  list  in  the  Federal  Register 
upon  completion  of  this  rulemaking. 

3.  Personal  Communications  Service 
(PCS) 

57.  Our  FY  1996  Report  and  Order 
deferred  assessing  a  regulatory  fee  upon 
licensees  in  the  Personal 
Communications  Service  (“PCS”) 
because  PCS  was  in  a  very  early  start¬ 
up  phase  of  operations.  See  FY  1996 
Report  and  Order  at  Appendix  F, 
Paragraph  15.  However,  in  our  NPRM,  at 
Paragraph  38,  we  proposed  to  initiate 
the  PCS  fee  since  sufficient  PCS  systems 
are  now  in  operation  to  justify  inclusion 
of  PCS  licensees  eunong  those  licensees 
assessed  a  Commercial  Mobile  Radio 
Services  (CMRS)  fee  for  FY  1997.  We 
received  no  comments  specifically 
addressing  whether  or  not  PCS  licensees 
should  be  subject  to  a  regulatory  fee  for 

*FY  1997.  Since  PCS  systems  now  are  in 
operation,  we  have  decided  to  require 
PCS  licensees  to  submit  regulatory  fees 
in  FY  1997,  as  described  below. 

4.  Commercial  Mobile  Radio  Services 
(CMRS) 

58.  In  our  FY  1996  Report  and  Order, 
we  discussed  a  proposal  submitted  by 
Destineer,  Inc.,  a  PCS  licensee,  that  we 
establish  a  CMRS  Messaging  Service  fee 


category  to  replace  our  CMRS  One-Way 
Paging  fee  category.  See  FY  1996  Report 
and  Order  at  Paragraph  22.  Destineer 
stated  that,  with  the  exception  of  two- 
way  paging  services,  our  CMRS  Mobile 
Services  fee  category  includes  only 
broadband  services  which  provide  two- 
way  interactive  voice  commimications. 
Destineer  recommended  establishing  a 
CMRS  Messaging  Service  to  include  all 
narrowband  services,  including  two- 
way  paging  services.  We  invited 
interested  parties  to  file  comments  on 
Destineer’s  proposal  or  to  propose 
alternative  methods  to  assess  CMRS  fees 
for  FY  1997.  We  were  particularly 
interested  in  the  number  of  estimated 
payment  units  associated  with  any 
alternative  proposal  and  the  impact  the 
proposed  change  would  have  on 
projected  revenues.  See  FY  1997  NPRM 
at  Paragraph  39.  ’ 

59.  In  its  comments,  RAM  Mobile 
Data  USA  Limited  Peirtnership  (RMD) 
supports  establishing  a  new  CMRS 
Messaging  Service  fee  category  and 
urges  that  the  distinction  between  our 
CMRS  fee  categories  rest  on  whether  the 
licensee  provides  voice  services  or  non¬ 
voice  services.  Paging  Network,  Inc. 
(PageNet)  also  supports  establishing  a 
CMRS  Messaging  Service, 
reconunending  that  narrowband  PCS 
services  be  included  in  the  new  fee 
category  along  with  paging  and  similar 
services.  The  Personal  Communications 
Industry  Association  (PCIA),  supported 
by  Arch  Communications  Group,  Inc. 
(Arch),  requests  that  two-way  paging 
and  other  services  similar  to  paging 
services  be  assessed  the  same  regulatory 
fee  as  one-way  paging.  No  party 
submitted  estimates  of  the  niunber  of 
payment  units  subject  to  a  CMRS  fee. 

60.  We  are  persuaded  from  the 
comments  that  a  revision  of  our  CMRS 
fee  categories  to  distinguish  broadband 
mobile  services  from  narrowband 
services  would  serve  the  public  interest. 
Therefore,  we  will  amend  our  fee 
schedule  to  replace  our  CMRS  One-Way 
Paging  fee  category  with  a  new  CMRS 
Messaging  Services  fee  category.  The 
distinguishing  characteristic  between 
the  CMRS  Mobile  Services  fee  category 
and  the  CMRS  Messaging  Services  fee 
category  will  be  the  amount  of 
bandwidth  that  we  have  authorized.  Our 
bandwidth  distinction  is  consistent  with 
the  fee  schedule  enacted  by  Congress 
and  by  our  own  prior  fee  schedules  that 
assess  fees  based  upon  the  quality  of  the 
charmels  provided  to  licensees.  See  47 
U.S.C.  159(b). 

61.  Specifically,  Congress  in  its 
statutory  fee  schedule  distinguished 
between  licensees  that  we  authorized  to 
provide  exclusive  use  services  and  those 
we  authorized  to  provide  only  shared 
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use  services.  Section  (g)  assesses  a 
higher  fee  upon  licensees  of  exclusive 
use  spectrum  than  upon  licensees  of 
less  valuable  shared  use  spectrum. 
Similarly,  the  statutory  fee  schedule 
established  fees  for  broadcast  licensees 
that  consider  the  type  of  service  and 
class  of  service  authorized.  Moreover, 
since  we  established  the  fee  program, 
our  fee  schedules  have  adhered  to 
Congress’  principle  that  our  fee 
categories  are  to  be  based  on  the 
authorization  provided  to  a  licensee 
rather  than  the  use  a  particular  licensee 
makes  of  its  authorized  spectrum.  As 
such,  our  fee  schedule  for  CMRS  will 
not  consider  the  particular  use  made  of 
a  licensee’s  spectrum  and  will  consider 
the  nature  of  services  offered  only  to  the 
extent  that  services  offered  on 
broadband  s{}ectrum  and  services 
offered  on  narrowband  spectrum  will  be 
subject  to  different  categories  of  fee 
payment.  Thus,  licenses  authorizing 
operations  on  broadband  spectrum  will 
be  subject  to  the  CMRS  Mobile  Services 
fee,  regardless  of  the  services  offered  on 
that  spectrum  by  the  licensee.  Further, 
licenses  authorizing  the  provision  of 
services  on  narrowband  spectrum  will 
be  subject  to  the  CMRS  Messaging 
Services  fee,  regardless  of  the  services 
offered  on  that  spectrum.  It  should  also 
be  noted  that  our  NPRM  inadvertantly 
placed  CMRS  licensees  operating  in  the 
220-222  MHz  and  interconnected 
Business  Radio  Services  in  the  CMRS 
Mobile  Services  fee  category.  Both 
should  be  included  in  the  CMRS 
Messaging  Services  fee  category.  See 
Attachment  H,  paragraph  15. 

62.  In  implementing  this  revision,  we 
must  recompute  the  revenue 
requirements  and  fees  attributable  to  the 
two  CMRS  categories.  Revenue  required 
from  narrowband  services  (PCS  and 
two-way  paging)  must  be  subtracted 
from  the  CMRS  Mobile  Services 
category  and  added  to  the  one-way 
paging  category  (to  be  renamed  the 
CMRS  Messaging  Services  category). 
The  required  calculations  to  achieve 
this  result  are  shown  below: 

(1)  Determination  of  revised  payment 
unit  estimates 

(a)  CMRS  Mobile  Services  payment 
units  (from  Attachment  C)  = 
47,300,000 

Subtract:  Reclassified  Narrowband 
PCS/Two-way  Paging  payment 
units  =  150,000  25 

Equals:  Revised  CMRS  Mobile 
Services  payment  units  = 
47,150,000 

(b)  CMRS  One-Way  Paging  payment 
units  (from  Attachment  C)  = 
40,850,000 


^  Based  on  Commission  estimates. 


Add:  Reclassified  Narrowband  PCS/ 
Two-way  Paging  payment  units  = 
150,000 

Equals:  Revised  CMRS  Messaging 
Services  payment  units  = 

41,000,000 

(2)  Determination  of  revised  revenue 

requirements 

(a)  CMRS  Mobile  Services  revenue 
requirement  (from  Attachment  E)  = 
$11,352,000 

Subtract:  Reclassified  Narrowband 
PCS/Two-way  Paging  revenue 
requirement  (150,000  payment 
unitsx$  .24)  =  $36,000 

Equals:  Revised  CMRS  Mobile 
Services  revenue  requirement  = 
$11,316,000 

(b)  CMRS  One-way  Paging  revenue 
requirement  (from  Attachment  E)  = 
$1,225,500 

Add:  Reclassified  Narrowband  PCS/ 
Two-way  Paging  revenue 
requirement  (from  2(a)  above)  = 
$36,000 

Equals:  Revised  CMRS  Messaging 
Services  revenue  requirement  = 
$1,261,500 

(3)  Determination  of  revised  fee  amoimt 

(a)  CMRS  Mobile  Services  fee  = 
revised  revenue  requirement/ 
revised  payment  imits  (i.e., 
$11,316,000/47,150,000  units)  =  $ 
.24/unit  (no  change  in  fee) 

(b)  CMRS  Messaging  Service  fee  = 
revised  revenue  requirement/ 
revised  payment  units  (i.e., 
$1,261,500/41,000,000  units)  =  $ 
.03/unit  (no  change  in  fee) 

63.  Finally,  RMD,  Pagenet  and  PCIA 
contend  that  CMRS  licensees  that  have 
converted  from  private  to  commercial 
service  should  not  be  required  to  pay 
regulatory  fees  twice  for  the  same  time 
period,  once  as  a  PMRS  licensee  and 
again  as  a  CMRS  licensee.  The  parties 
note  that  our  NPRM  did  not  address  the 
issue  of  refunds  and  ask  for  clarification 
in  order  to  avoid  double  payments  by 
certain  CMRS  licensees. 

64.  In  our  FY  1996  Report  and  Order 
at  Paragraph  21,  we  stated  that  our  rules 
provide  that  a  licensee  is  entitled  to  a 
refund  of  an  advance  payment,  upon 
request,  whenever  we  “adopt  new  rules 
that  nullify  a  license  or  other 
authorization.’’  47  CFR  1.1159(2)(i). 
Therefore,  any  licensee  that  has 
converted  from  PMRS  to  CMRS  and  has 
paid  fees  in  advance  for  a  period  of 
years  may  file  a  request  for  refund,  pro¬ 
rated  for  the  number  of  remaining  years 
in  the  initial  PMRS  license  term. 
Detailed  refund  procedures  will  be 
issued  separately  by  public  notice,  by 
the  Managing  Director  pursuant  to 
delegated  authority. 


5.  Ihtelsat  and  Imnarsat  Signatories 

65.  In  our  NPRM,  we  proposed  to 
charge  a  Signatory  fee  to  cover  the  costs 
for  FY  1997  of  Commission  regulatory 
activities  associated  with  Comsat’s  role 
as  U.S.  Signatory  to  INTELSAT  and 
INMARSAT.  On  May  30, 1997,  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  vacated  our 
decision  to  charge  Comsat  a  Signatory 
fee  for  FY  1996.  COMSAT  Corporation 
V.  Federal  Communications 
Commission,  Case  No.  96-1325  (May  30, 
1997  D.C.  Cir.).  Accordingly,  we  will 
not,  at  this  time,  assess  a  fee  to  recover 
the  costs  of  our  regulatory  activities  in 
connection  with  Comsat's  role  as  U.S. 
Signatory.  2* 

6.  Non-Common  Carrier  International 
Bearer  Circuits 

66.  International  bearer  circuit  fees 
have  been  assessed  upon  domestic  and 
international  common  carriers  only.  In 
its  comments  responding  to  proposals 
contained  in  our  FY  1996  NPRM, 

Comsat  contended  that  payment  of 
international  bearer  circuit  fees  should 
be  expanded  to  non-common  carriers 
providing  international  bearer  circuits 
directly  to  end  users.  In  our  FY  1996 
Report  and  Order,  we  declined  to 
expand  collection  of  international 
bearer  circuit  fees  to  these  entities 
because  we  lacked  appropriate  data 
required  to  calculate  a  fee  applicable  to 
bearer  circuits  provided  directly  to  end 
users  over  non-common  carrier 
domestic  and  international  facilities. 

We,  therefore,  proposed  in  our  FY  1997 
NPRM  to  assess  the  international  bearer 
circuit  fee  only  on  domestic  and 
international  common  carriers  in  FY 
1997.  However,  we  invited  interested 
parties  to  comment  on  Comsat’s 
proposal.  We  were  especially  interested 
in  information  concerning  the  number 
of  bearer  circuits  provided  directly  to 
end  users  over  non-common  carrier 
domestic  and  international  facilities. 

67.  We  received  comments  from 
Comsat,  Columbia  and  PanAmSat 
concerning  Comsat’s  proposal  to  extend 
the  bearer  circuit  fee  to  all  non-common 
carriers  providing  international  bearer 
circuits  to  end  users.  Comsat  argues  that 
the  circuits  provided  by  non-common 

^carrier  satellites  are  functionally 
identical  to  those  provided  by  common 
carriers.  Comsat  further  argues  that  the 
bearer  circuit  fee  is  not  intended  to 
recover  the  costs  of  benefits  received  by 
particular  entities,  but  to  recover  the 
costs  of  the  FCC’s  regulatory  activities. 
As  such,  the  non-common  carriers 
should  be  required  to  contribute  their 


“  Signatory  oversight  activities  represent 
approximately  7.8%  of  all  international  costs. 
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share  to  the  recovery  of  such  costs. 
PanAmSat,  on  the  other  hand,  argues 
that,  whether  or  not  non-common 
carrier  bearer  circuits  are  identical  to 
common  carrier  circuits  as  a  technical 
matter,  they  do  not  impose  equivalent 
regulatory  burdens  because  they  are  not 
subject  “to  the  full  panoply  of  Title  II 
regulation.”  Similarly,  Columbia  argues 
that  non-common  carriers  are  not 
regulated  and  do  not  impose 
administrative  costs  on  the  Commission. 
As  a  result,  Columbia  argues  that  it  is 
“axiomatic”  that  regulatory  fees  cannot 
be  charged  for  activities  that  are  not 
subject  to  the  full  range  of  Title  II 
regulation  that  applies  to  common 
carriers.  None  of  the  respondents 
provided  information  concerning  the 
number  of  circuits  the  non-common 
carriers  provided  directly  to  end  users. 

68.  We  agree  with  Comsat  that 
international  bearer  circuits  provided  by 
non-common  ceurriers  are  technically 
identical  to  bearer  circuits  provided  by 
common  carriers.  We  also  agree  with 
PanAmSat  and  Columbia  that  the 
offerings  of  non-common  carrier 
satellite  providers  are  not  subject  to 
Title  II  regulation.  The  same,  however, 
can  be  said  of  operators  of  non-common 
carrier  undersea  cable  systems,  which 
are  also  exempted  from  Title  II 
regulation,  and  even  of  non-dominant 
common  carriers  that  we  have  exempted 
from  many  Title  II  regulations.  Yet  non¬ 
common  carrier  undersea  cable 
operators  and  non-dominant  common 
carriers  have  been  subject  to  the  bearer 
circuit  fee  since  we  established  our 
regulatory  fee  program.  See  FY  1994 
Report  and  Order  at  Paragraph  98.  In 
addition,  regulatory  fees,  such  as  the 
international  bearer  circuit  fees,  are  not 
intended  to  recover  only  the  costs  of 
Title  II  regulation.  Those  Title  II  costs 
are  recovered,  in  part,  by  separate  fees 
which  recover  the  costs  of  processing 
applications  to  provide  common  carrier 
services  pursuant  to  Section  214  of  the 
Act  and  the  costs  of  our  review  of  tariff 
filings  imposed  imder  Section  8  of  the 
Communications  Act.^"^  In  contrast. 
Section  9  regulatory  fees,  of  which  the 
bearer  circuit  fee  is  an  example,  recover 
the  costs  of  our  enforcement,  policy  and 
rulemaking,  user  information  and 
international  activities. 

69.  It  is  necessary  for  the  Commission 
to  maintain  these  activities  as  part  of  its 
overall  mission  and,  under  Section  9  of 
the  Act,  it  is  necessary  for  the 
Commission  to  assess  regulatory  fees  to 
recover  the  cost  of  those  activities.  For 
example,  the  international  bearer  circuit 
fee  is  designed  to  recover  many  of  the 
costs  of  the  Commission’s  International 


”47  U.S.C.  158  (1996). 


Bureau’s  enforcement,  rulemaking  and 
representation  activities.  All  entities 
that  engage  in  international 
telecommunications  benefit  from  the 
fact  that  the  Commission  maintains  an 
enforcement  mechanism  to  protect  them 
from  those  who  violate  the 
Communications  Act.  Similarly,  all 
entities  that  engage  in  international 
telecommunications  benefit  from  the 
Commission’s  rulemaking,  public 
information  and  international 
representation  activities.  And  each  must 
help  to  defray  the  Commission’s  costs  in 
maintaining  the  capability  to  carry  out 
those  activities,  even  though  it  is  not 
easy  to  predict  in  advance  who  will 
specifically  benefit  from  those  activities. 

70.  It  is  now  appropriate  to  begin  to 
collect  the  fee  from  such  entities. 
Although  non-common  carrier  systems 
have  not  been  subject  to  Title  II 
regulation,  their  provision  of  bearer 
circuits  have  imposed,  particularly  in 
recent  years,  far  greater  regulatory 
burdens  on  the  Commission.  We 
initially  exempted  non-common  Ccurier 
satellite  operators  from  Title  II 
regulation  because  their  proposed 
service  offerings  were  sufficiently 
different  from  those  of  common  carriers 
that  they  could,  in  some  sense,  be  said 
not  to  be  in  direct  competition  For 
example,  they  proposed  not  to  offer 
voice  services,  but  only  bearer  circuits 
that  would  not  be  interconnected  with 
the  public  switched  network  and  that 
would  be  offered  only  on  a  sale  or  long 
term  lease  basis.  As  a  result,  their  initial 
license  prohibited  them,  or  their 
customers,  from  connecting  circuits 
provided  over  non-common  carrier 
satellite  systems  with  the  public 
switched  telephone  network  (PSN).28  In 
addition,  we  narrowly  limited  their 
service  offerings  to  the  sale  or  lease  of 
bulk  capacity;  that  is,  the  right  to  use 
capacity  for  the  life  of  the  satellite  or 
leasing  them  capacity  for  a  term  of  one 
year  or  longer — restrictions  not  imposed 
on  common  carriers.^’  Under  such 
restrictions,  we  concluded  that  these 
carriers  would  require  little  Commission 
regulatory  oversi^t. 

71.  The  operations  and  offerings  of 
the  non-common  carrier  satellite 
providers  have  in  recent  years  changed 
significantly,  however,  and  we  expect 
that  these  carriers  will  propose  even 


”  Establishment  of  Satellite  Systems  Providing 
International  Communications.  101  F.C.C.2d  1046 
(198S)(“Separate  Systems  Decision”),  recon.,  61 
RR2d  649  (1986),  further  recon.,  1  F.C.C.  Red  439 
(1986). 

”  Establishment  of  Satellite  Systems  Providing 
International  Communications,  101  F.C.C.2d  1046 
(1985)(“Separate  Systems  Decision”),  recon.,  61 
RR2d  649  (1986),  further  recon.,  1  F.C.C.  Red  439 
(1986),  51  FR  44478  (December  10, 1986). 


further  expansions  of  these  types  of 
offerings  in  the  future.  For  example,  we 
no  longer  restrict  the  number  of  circuits 
common  carriers  can  use  in  non¬ 
common  carrier  satellite  systems.^  The 
non-common  carrier  satellite  providers 
have  requested  and  obtained  approval 
for  the  removal  of  the  restriction 
limiting  their  provision  of  capacity  on  a 
sale  or  long-term-lease  basis.^'  Finally, 
we  eased  the  ban  on  connecting  their 
circuits  to  the  public  switched  network 
and,  effective  January  1, 1997,  we 
eliminated  the  restriction  altogether,^^ 
The  net  result  of  these  activities  has 
been  a  greatly  increased  demand  for 
these  services  and  operations  that 
increasingly  resemble  those  of  the 
common  carriers  with  whom  they 
compete.  Thus,  the  steady  expansion  of  - 
services  offered  by  the  non-common 
carrier  satellite  operators  has  greatly 
increased  the  need  for  our  oversight  of 
their  commercial  activities  and  imposed 
a  greater  burden  on  our  staff  and  other 
resources.  Thus,  although  we  have  not 
in  the  past  required  these  providers  to 
pay  the  international  bearer  circuit 
regulatory  fees,  we  conclude  that  it  is 
now  appropriate  to  impose  the  fee,  due 
to  these  satellite  providers  extensive 
participation  in  services  once  reserved 
to  the  common  carriers  and  private 
undersea  cable  operators  and,  in 
particular,  to  the  important  role  they 
now  play  in  the  provision  of 
international  bearer  circuits. 

72.  We  have  noted  in  the  past  that  we 
do  not  have  information  concerning  the 
exact  number  of  non-common  carrier 
bearer  circuits  offered  to  the  public. 
Neither  Comsat  nor  the  non-common 
carriers  offered  us  such  information.  We 
do,  however,  have  available  data 
concerning  circuits  offered  directly  to 
end  users  by  satellite  operators  and  by 
Comsat.  Based  on  this  information,  it 
appears  that  there  were  approximately 
100,000  active  ciremts  offered  by  non¬ 
common  carriers  in  1996.  We  propose  to 
incorporate  these  estimates  into  our 
payment  unit  estimates  for  bearer 


^See,  e.g..  Streamlining  the  International  Section 
214  Authorization  Process  and  Tariff  Requirements. 
11  FCC  Red  12884. 12900-1(1996),  61  FR  15724 
(April  9, 1996). 

”  See  9  FCC  Red  1282,1286  (1994). 

«See,  e.g.,  7  FCC  Red  2313  (1992),  57  FR  14798 
(April  23, 1992),  allowing  non-common  carrier 
satellite  providers,  or  their  customers,  to 
interconnect  up  to  100  64  KB  circuits  per  satellite 
to  the  public  switched  network  (PSN)  for 
international  switched  service;  see  also,  9  FCC  Red 
347  (1994),  59  FR  3100  (January  20, 1994), 
increasing  the  number  of  circuits  that  may  be 
interconnected  to  the  PSN  to  1,250  per  satellite;  and 
11  FCC  Red  16387  (1996),  increasing  the  number  to 
8,000  per  satellite.  The  Commission's  1992  Order 
also  established  an  automatic  sunset  of  any 
restrictions  on  interconnection  to  the  PSN  on 
January  1, 1997.  See  7  FCC  Red  2313,  2314  (1992). 
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circuits  and  use  them  to  calculate  the 
bearer  circuit  regulatory  fee  due  finm 
both  common  carriers  and  non-common 
carriers.  The  applicable  calculations  are 
as  follows: 

Number  of  Active  Circuits 

Common  Carriers — 164,000 
Non-common  carriers — 100,000 

Total— 264,000 

Revenue  Requirement 

FY  1997  Revenue  Requirement  (from 
Attachment  E) — $820,000 

Fee  Computation 

Revenue  Requirement  ($820,000) 
divided  by  circuits  (264,000)  = 

$3.10 

Rounded  fee  =  $5.00 

7.  Low  Earth  Orbit  Satellite  Systems 

73.  In  our  NPRM,  we  proposed  that 
entities  authorized  to  operate  Low  Earth 
Orbit  Satellite  Systems  (LEOS)  be 
assessed  a  regulatory  fee  for  any  LEO 
system  with  one  or  more  satellites  upon 
certification  that  it  is  operating  in 
compliance  with  the  terms  and 
conditions  of  its  authorization  pursuant 
to  §  25.120(d)  of  the  Commission’s  rules. 
47  CFR  25.120(d). 

74.  Loral  Qualcom,  Inc.  (L/Q)  argues 
that  we  should  not  assess  the  full  LEO 
fee  on  a  LEO  system  licensee  until  the 
system  is  commercially  viable, 
contending  that  most  LEO  systems 
cannot  provide  commercial  services 
with  a  single  operational  satellite. 
Instead,  L/Q  requests  that  we  assess 
only  a  portion  of  our  regulatory  fee  on 
a  LEO  System  until  such  time  that  the 
system  initiates  actual  commercial 
service.  According  to  L/Q,  a  LEO  system 
with  a  substantial  number  of  satellites 
in  its  constellation  is  unlikely  to 

•  provide  actual  commercial  services 
prior  to  launching  at  least  some  critical 
mass  of  the  constellation.  L/Q  argues 
that  the  requirement  to  pay  the  fee  once 
a  single  space  station  is  operating  is 
unfair  because  some  LEO  systems  will 
be  unable  to  offset  payment  of  the  fee 
with  commercial  revenue.  In  this 
connection,  L/Q  states  that  a  LEO 
system  may  require  launch  of  several 
satellites  in  order  to  test  the  reliability 
of  commercial  services  before  providing 
,  these  services. 

75.  In  response  to  L/Q’s  concern,  we 
note  that  the  timing  of  the  commercial 
viability  of  a  particular  LEO  system  is 
outside  oiir  control.  Also,  the  amoimt  of 
revenue  required  for  commercial 
viability  will  vary  from  system  to 
system.  Since  there  is  no  standard  time- 
frame  and,  as  L/Q  maintains,  no  set 
nxunber  of  operational  satellites 
necessary  for  LEO  systems  to  achieve 


commercial  viability,  we  will  not 
approve  L/Q’s  proposal  for  partial 
payments  of  the  LEO  regulatory  fee. 
Requiring  payment  of  the  LEO  fee 
following  commencement  of  operations 
of  a  system’s  first  satellite  will  assure 
that  we  recover  our  regxilatory  costs 
related  to  LEO  systems  from  licensees  of 
these  systems  as  early  as  possible  so  that 
other  regulatees  are  not  burdened  with 
these  costs  any  longer  than  necessary. 
Therefore,  we  will  retain  our 
requirement  that  licensees  of  LEO 
systems  pay  the  LEO  regulatory  fee 
upon  their  certification  of  operation  of 
a  single  satellite  piusuant  to  §  25.120(d). 
Licensees  of  LEO  systems  may  obtain  a 
waiver,  reduction  or  deferment  of  the 
fee  upon  a  showing  of  financial 
hardship  pursuant  to  §  1.1160  of  the 
rules.  47  CFR  1.1166. 

8.  Broadcast  Auxiliary  Services 

76.  NAB,  in  its  comments,  suggests 
that  the  Commission  could  improve  its 
fee  collection  process  by  more 
specifically  identifying  the  broadcast 
auxiliary  licenses  for  which  fees  are 
payable.  We  are  aware  that  certain 
operators  of  auxiliary  equipment  have 
had  difficulty  in  determining  their 
liability  for  auxiliary  fees.  We  have, 
therefore,  in  Attachment  H, 
incorporated  additional  clarifying 
language  to  better  enable  licensees  of 
broadcast  auxiliary  services  to 
determine  their  fee  liability.  We  will 
also  include  this  addition^  information 
in  materials  distributed  to  broadcasters 
and  other  licensees  of  auxiliary 
equipment. 

9.  Amateur  Vanity  Call  Signs 

77.  In  late-filed  comments,  the 
American  Radio  Relay  League  (ARRL) 
discusses  the  Commission’s 
implementation  of  vanity  call  signs. 
A^U^  notes  that  we  have  established 
several  “gates”  for  the  filing  of  vanity 
call  sign  applications.  The  FY  1997  fee 
for  an  amateur  vanity  call  sign  would 
result  in  certain  applicants  incurring 
fees,  over  the  life  of  the  license,  two- 
thirds  higher  than  other  applicants  who 
filed  their  applications  in  “gates” 
currently  open  before  the  effective  date 
of  the  FY  1997  fees.  ARRL  asks  that  we 
suspend  implementation  of  the  higher 
FY  1997  fee  until  after  the  remaining 
gates  have  been  opened  and  applicants 
have  been  afforded  an  opportunity  to 
file.  In  response  to  ARRL’s  concerns,  we 
expect  our  remaining  vanity  call  sign 
“gates”  to  open  before  the  effective  date 
of  our  FY  1997  regulatory  fee  payment 
requirement.  Thus,  there  should  be  no 
impact  on  new  applicants  for  vanity  call 
signs  in  FY  1997  and  no  need  to  delay 
implementation  of  the  FY  1997  fee. 


However,  applicants  are  expected  to  pay 
the  fee  applicable  at  the  time  they  file. 

10.  Interstate  Common  Carriers 

78.  SBC,  an  interstate  telephone 
company,  claims  that  our  proposed 
interstate  revenue-based  fees  are  xmfair 
to  local  exchange  companies  because 
they  have  no  underlying  expenses  to 
deduct  ftom  gross  revenues.  It  appears 
that  SBC  misunderstands  the  purpose  of 
the  deductions.  Our  regulatory  fee  rules 
allow  long  distance  carriers  to  deduct 
firom  gross  interstate  revenues  payments 
made  to  underlying  carriers  where  those 
payments  would  be  included  in  the 
underlying  carrier’s  revenue  base.  For 
example,  suppose  that  a  customer  could 
obtain  an  interstate  service  from  either 
SBC  or  from  a  reseller  for  the  same 
price — one  dollar.  If  SBC  provides  the 
service  to  the  customer,  it  would  pay  a 
regulatory  fee  based  on  the  entire  dollar. 
If  the  reseller  provides  the  service,  SBC 
would  pay  a  regulatory  fee  only  on  the 
portion  of  the  dollar  that  it  charged  as 
the  wholesale  rate  to  the  reseller.  The 
reseller,  in  him,  would  pay  a  fee  based 
on  the  dollar  less  its  payment  to  SBC. 
The  same  total  fee  would  be  paid  in 
both  circumstances.  Thus  the  fee  is 
fundamentally  fair  and  creates  no 
competitive  distortions. 

11.  New  Filing  Requirements 

79.  We  will  be  proposing  in  a  Further 
Notice  of  Proposed  Rulemaking 
(FNPRM)  a  revision  to  our  collection 
procedures  relative  to  non-profit  entities 
to  require  these  entities  to  submit  or 
have  on  file  with  us  their  current  IRS 
Determination  Letters  or  other 
documentation  of  non-profit  status.  The 
Commission  has  also  found  that  the 
verification  of  CMRS  fees  is  very  costly 
and  time  consuming  due  to  the  need  to 
verify  the  number  of  cellular 
telephones,  PCS  units  and  pagers 
associated  with  individual  companies. 
Therefore,  the  FNPRM  will  also  propose 
changes  to  this  process  as  well  as 
certain  additional  changes  to  improve 
the  efficiency  and  accuracy  of  the  fee 
collection  process. 

F.  Schedule  of  Regulatory  Fees 

80.  The  Commission’s  Schedule  of 
Regulatory  Fees  for  FY  1997  is 
contained  in  Attachment  F  of  this 
Report  and  Order. 

G.  Effect  of  Revenue  Redistributions  on 
Major  Constituencies 

81.  The  chart  below  illustrates  the 
relative  percentages  of  the  revenue 
requirements  borne  by  major 
constituencies  since  inception  of 
regulatory  fees  in  FY  1994. 
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Revenue  Requirement  Percentages  by  Constituencies 


FY  1994 
(actual) 

FY  1995 
(actual) 

FY  1996 
(actual) 

FY  1997 
(proposed) 

Cable  TV  Operators  (Inc.  CARS  Licenses)  . 

41.4 

33.4 

23.3 

Broadcast  Licensees  . 

23.8 

14.6 

15.2 

Satellite  Operators  (Inc.  Earth  Steitions)  . 

3.3 

4.0 

3.9 

Common  Carriers  . 

25.0 

44.5 

40.9 

45.8 

Wireless  Licensees . 

6.5 

14.1 

7.1 

11.8 

Total . . . i..... 

100.0 

100.0 

100.0 

100.0 

H.  Procedures  for  Payment  of  Regulatory 
Fees 

I.  Installment  Payments  for  Large  Fees 

82.  Generally,  we  are  retaining  the 
procedures  that  we  have  established  for 
the  payment  of  regulatory  fees.  Section 
9(f)  requires  that  we  permit  “payment 
by  installments  in  the  case  of  fees  in 
large  amounts,  and  in  the  case  of  small 
amounts,  shall  require  the  payment  of 
the  fee  in  advance  for  a  number  of  years 
not  to  exceed  the  term  of  the  license 
held  by  the  payer.”  See  47  U.S.C. 
159(f)(1).  Consistent  with  Section  9(f), 
we  are  again  establishing  three 
categories  of  fee  payments,  based  upon 
the  category  of  service  for  which  the  fee 
payment  is  due  and  the  amount  of  the 
fee  to  be  paid.  The  fee  categories  are  (1) 
“standard”  fees,  (2)  “large”  fees,  and  (3) 
“small”  fees. 

83.  We  proposed  in  the  NPRM  that 
regulatees  in  any  category  of  service 
with  a  liability  of  $12,000  or  more  be 
eligible  to  make  installment  payments 
and  that  eligibility  for  installment 
payments  be  based  upon  the  amoimt  of 
either  a  single  regulatory  fee  payment  or 
combination  of  fee  payments  by  the 
same  licensee  or  regulatee.  However, 
statutory  constraints  requiring 
notification  to  Congress  prior  to  actual 
collection  of  the  fees  prevents  us  from 
allowing  installment  payments  in  FY 
1997.  The  payment  dates  for  each 
regulatory  fee  category  will  be 
announced  by  public  notice  and 
published  in  the  Federal  Register 
following  termination  of  this 
proceeding.  However,  regulatees 
otherwise  eligible  to  make  installment 
payments  may  pay  their  fees  on  the  last 
date  that  fee  payments  may  be 
submitted,  as  established  in  our  public 
notice. 

2.  Annual  Payments  of  Standard  Fees 

84.  Standard  fees  are  those  regulatory 
fees  that  are  payable  in  full  on  an 
annual  basis.  Payers  of  standard  fees  are 
not  required  to  make  advance  payments 
for  their  full  license  term  and  are  not 
eligible  for  installment  payments.  As  in 
the  past,  all  standard  fees  will  be 
payable  in  full  on  the  date  we  establish 


for  payment  of  fees  in  their  regulatory 
fee  category.  The  payment  dates  for  each 
regulatory  fee  category  will  be 
announced  by  public  notice  and 
published  in  the  Federal  Register 
following  termination  of  this 
proceeding. 

3.  Advance  Payment  of  Small  Fees 

85.  As  we  have  in  the  past,  we  are 
proposing  to  treat  regulatory  fee 
payments  by  certain  licensees  as 
“small”  fees  subject  to  advance  payment 
consistent  with  the  requirements  of 
Section  9(f)(2).  Advance  payments  will 
be  required  from  licensees  of  those 
services  that  we  identified  would  be 
subject  to  advance  payments  in  oiu  FY 
1994  Report  and  Order,  and  to  those 
additional  payers  set  forth  herein.  ^3 
Payers  of  small  fees  must  submit  the 
entire  fee  due  for  the  full  term  of  their 
licenses  when  filing  their  initial, 
renewal,  or  reinstatement  application. 
Regulatees  subject  to  a  payment  of  small 
fees  shall  pay  the  amount  due  for  the 
current  fiscal  year  multiplied  by  the 
niunber  of  years  in  the  term  of  their 
requested  license.  In  the  event  that  the 
required  fee  is  adjusted  following  their 
pajmaent  of  the  fee,  the  payer  would  not 
be  subject  to  the  payment  of  a  new  fee 
until  filing  an  application  for  renewal  or 
reinstatement  of  the  license.  Thus, 
payment  for  the  full  license  term  would 
be  made  based  upon  the  regulatory  fee 
applicable  at  the  time  the  application  is 
filed.  The  effective  date  of  the  FY  1997 
small  fees  will  be  announced  by  public 
notice  and  published  in  the  Federal 
Register  following  termination  of  this 
proceeding. 


33  Applicants  for  new,  renewal  and  reinstatement 
licenses  in  the  following  services  will  be  required 
to  pay  their  regulatory  fees  in  advance:  Land  Mobile 
Services,  Microwave  services.  Marine  (Ship) 
Service,  Marine  (Coast)  Service.  Private  Land 
Mobile  (Other)  Services,  Aviation  (Aircraft)  Service, 
Aviation  (Ground)  Service,  General  Mobile  Radio 
Service  (GMRS).  in  addition,  applicants  for 
Amateur  Radio  Vanity  Call  Signs  will  be  required 
to  submit  an  advance  payment. 


4.  Standcird  Fee  Calculations  and 
Payment  Dates 

86.  As  noted,  the  time  for  payment  of 
standard  fees  will  be  published  in  the 
Federal  Register.  For  Licensees, 
permittees  and  holders  of  other 
authorizations  in  the  Common  Carrier, 
Mass  Media  and  Cable  Services,  fees 
should  be  submitted  for  any 
authorization  held  as  of  October  1, 1996. 
As  in  the  past,  this  is  the  date  to  be  used 
for  establishing  liability  for  payment  of 
these  fees  since  it  is  the  first  day  of  the 
federal  government’s  fiscal  year. 

87.  In  the  case  of  other  regulatees 

whose  fees  are  based  upon  a  subscriber, 
unit  or  circuit  count,  the  number  of  a 
regulatees’  subscribers,  units  or  circuits 
on  December  31, 1996,  will  be  used  to 
calculate  the  fee  payment.  3*  36  in  the 

past,  we  have  selected  the  last  date  of 
the  calendar  year  because  many  of  these 
entities  file  reports  with  us  as  of  that 
date.  Others  calculate  their  subscriber 
numbers  as  of  that  date  for  internal 
purposes.  Therefore,  calculation  of  the 
regulatory  fee  as  of  that  date  will 
facilitate  both  an  entity’s  computation  of 
its  fee  payment  and  our  verification  that 
the  correct  fee  payment  has  been 
submitted.  , 

5.  Minimum  Fee  Payment  Liability 

88.  Regulatees  whose  total  fee  liability 
amounts  to  less  than  $10,  including  all 
categories  of  fees  for  which  payment  is 
due  by  an  entity,  are  exempted  firam  fee 
payment  in  FY  1997. 

rv.  Ordering  Clause 

89.  Accordingly,  it  is  ordered  that  the 
rule  changes  specified  herein  are 
adopted.  It  is  further  ordered  that  the 


3*  Except  AM/FM  fees. 

33  Cable  system  operators  are  to  compute  t)ieir 
subscribers  as  follows:  Number  of  single  family 
dwellings  +  number  of  individual  households  in 
multiple  dwelling  unit  (apartments,  condominiums, 
mobile  home  parks,  etc.)  paying  at  the  basic 
subscrit>er  rate  +  bulk  rate  customers  -f  courtesy  and 
free  service.  Note:  Bulk-Rate  Customers  =  Total 
annual  bulk-rate  charge  divided  by  t>asic  annual 
subscription  rate  for  individual  households.  Cable 
system  operators  may  base  their  count  on  “a  typical 
day  in  the  last  full  week”  of  Oecemlier  1996,  rather 
than  on  a  count  as  of  December  31, 1996. 

3*  For  FY  1997,  AM/FM  fees  are  assessed  on 
licensees  holding  licenses  as  of  December  31. 1996. 
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rule  changes  made  herein  will  become 
effective  September  15, 1997,  which  is 
90  days  from  the  date  of  notiffcation  to 
Congress. 

V.  Authority  and  Further  Information 

90.  This  action  is  taken  pursuant  to 
Sections  4(i),  4(j),  9  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154  (i)  and  (j)  and 
9  and  303(r). 

91.  Further  information  about  this 
proceeding  may  be  obtained  by 
contacting  the  Fees  Hotline  at  (202) 
418-0192. 


List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure.  Communications  common 
carriers.  Radio,  Telecommunications, 
Television. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Rule  Changes 

Part  1  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  1  is 
revised  to  read  as  follows: 

Authority:  15  U.S.C.  79  et  seq.;  47  U.S.C. 
151, 154(i),  154(j),  155,  225,  and  303(r). 

2.  Section  1.1152  is  revised  to  read  as 
follows: 

§  1 . 1 1 52  Schedule  of  annual  regulatory 
fees  and  filing  locations  for  wireless  radio 
services. 


Exclusive  use  services  (per  license) 


Fee  amount 


Address 


1.  Land  Mobile  (Above  470  MHz,  Base  Station  and  SMRS)(47 
CFR  Part  90): 

(a)  800  MHz  New,  Renewal,  Reinstatement  (FCC  600)  . 

(b)  9(X)  MHz  New,  Renewal,  Reinstatement  (FCC  600)  . 

(c)  470-512,800,900,  220  MHz,  220  MHz  Nationwide  Re¬ 
newal  (FCC  574R,  FCC  405A). 

(d)  Correspondence  Blanket  Renewal  (470- 
512,800,900,220  MHz)  (Remittance  Advice,  Correspond¬ 
ence). 

(e)  220  MHz  New,  Renewal,  Reinstatement  (FCC  600)  . 

(f)  470-512  MHz  New,  Renewal,  Reinstatement  (FCC  600) 

(g)  220  MHz  Nationwide  New,  Renewal,  Reinstatement 
(FCC  600). 

2.  Microwave  (47  CFR  Part  101): 

(a)  Microwave  New,  Renewal,  Reinstatement  (FCC  41 5)  .... 


$10.00 

10.00 

10.00 


FCC,  800  MHz.  P.O.  Box  358235,  Pittsburgh,  PA  15251-5235. 
FCC,  900  MHz,  P.O.  Box  358240,  Pittsburgh,  PA  15251-5240. 
FCC,  479-512,  P.O.  Box  358245,  Pittsburgh,  PA  15251-5245 


10.00 


FCC.  Corres.,  P.O.  Box  358305,  Pittsburgh,  PA  15251-5305. 


10.00 

10.00 

10.00 


FCC.  220  MHz,  P.O.  Box  358360,  Pittsburgh.  PA  15251-5360. 
FCC.  470-512,  P.O.  Box  358810,  Pittsburgh,  PA  15251-5810. 
FCC,  Nationwide,  P.O.  Box  35^20,  Pittsburgh,  PA  15251- 
5820. 


10.00 


FCC,  Microwave,  P.O.  Box  358250,  Pittsburgh,  PA  15251- 


5250. 


(b)  Microwave  Renewal  (FCC  402R) 


10.00 


FCC,  Microwave,  P.O.  Box  358255,  Pittsburgh,  PA  15251- 


(c)  Correspondence  Blanket  Renewal  (Microwave)  (Remit¬ 
tance  Advice,  Correspondence). 

3.  Shared  Use  Services: 

(a)  Land  Transportation  (LT)  New,  Renewal,  Reinstatement 
(FCC  600). 

(b)  Business  (Bus.)  New,  Renewal,  Reinstatement  (FCC 
600). 

(c)  Other  Industrial  (Ol)  New,  Renewal,  Reinstatement 
(FCC  600). 

(d)  General  Mobile  Radio  Service  (GMRS)  New,  Renewal, 
Reinstatement  (FCC  574). 

►  (e)  Business,  Other  Industrial,  Land  Transportation,  GMRS 
Renewal  (FCC  574R,  FCC  405A). 

(f)  Ground  New,  Renewal,  Reinstatement  (FCC  406)  . 

(g)  Coast  New,  Renewal,  Reinstatement  (FCC  503) . 

(h)  Ground  Renewal  (FCC  452R)  . 

(i)  Coast  Renewal  (FCC  452R)  . 

(j)  Ship  New,  Renewal,  Reinstatement  (FCC  506)  . 

(k)  Aircraft  New,  Renewal,  Reinstatement  (FCC  404) . 

(l)  Ship  Renewal  (FCC  405B)  . 

(m)  Aircraft  Renewal  (FCC  405B)  . 

(n)  Correspondence  Blanket  Renewal  (Bus.,OI,LT,GMRS) 
(Remittance  Advice,  Correspondence). 

(o)  Correspondence  Blanket  Renewal  (Ground)  (Remit¬ 
tance  Advice,  Correspondence). 

(p)  Correspondence  Blanket  Renewal  (Coast)  (Remittance 
Advice,  Correspondence). 

(q)  Correspondence  Blanket  Renewal  (Aircraft)  (Remittance 
Advice,  Correspondence). 

(r)  Correspondence  Blanket  Renewal  (Ship)  (Remittance 
Advice,  Correspondence). 

4.  Amateur  Vanity  Call  Signs  . 

5.  CMRS  Mobile  Services  (per  unit) . 

6.  CMRS  Messaging  Services  (per  unit) . 


10.00 


5255. 

FCC,  Corres.,  P.O.  Box  358305,  Pittsburgh,  PA  15251-5305. 


5.00 

5.00 

5.00 

5.00 


FCC,  Land  Trans.,  P.O.  Box  358215,  Pittsburgh,  PA  15251- 
5215. 

FCC,  Business,  P.O.  Box  358220,  Pittsburgh,  PA  15251-5220. 

FCC,  Other  Indus.,  P.O.  Box  358225,  Pittsburgh,  PA  15251- 
5225. 

FCC,  GMRS,  P.O.  Box  358230,  Pittsburgh,  PA  15251-5230. 


5.00 

5.00 

5.00 

5.00 

5.00 

5.00 

5.00 

5.00 

5.00 

5.00 


FCC.  Bus..OI,LT,GMRS,  P.O.  Box  358245,  Pittsburgh.  PA 
15251—5245. 

FCC.  Ground.  P.O.  Box  358260,  Pittsburgh.  PA  15251-5260. 
FCC.  Coast,  P.O.  Box  358265,  Pittsburgh,  PA  15251-5265. 
FCC,  Ground,  P.O.  Box  358270,  Pittsburgh,  PA  15251-5270. 
FCC.  Coast,  P.O.  Box  358270,  Pittsburgh,  PA  15251-5270. 
FCC.  Ship.  P.O.  Box  358275,  Pittsburgh.  PA  15251-5275. 

FCC.  Aircraft,  P.O.  Box  358280,  Pittsburgh,  PA  15251-5280. 
FCC.  Ship,  P.O.  Box  358290,  Pittsburgh,  PA  15251-5290. 

FCC.  Aircraft,  P.O.  Box  358290,  Pittsburgh,  PA  15251-5290. 
FCC,  Corres.,  P.O.  Box  358305,  Pittsburgh,  PA  15251-5305. 


5.00 


FCC,  Corres.,  P.O.  Box  358305,  Pittsburgh,  PA  15251-5305. 


5.00 


FCC,  Corres.,  P.O.  Box  358305,  Pittsburgh,  PA  15251-5305. 


5.00 


FCC,  Corres.,  P.O.  Box  358305,  Pittsburgh,  PA  15251-5305. 


5.00 


FCC,  Corres.,  P.O.  Box  358305,  Pittsburgh,  PA  15251-5305. 


5.00 


FCC,  Amateur  Vanity,  P.O.  Box  358924,  Pittsburgh,  PA  15251- 
5924. 


.24  FCC,  Cellular,  P.O.  Box  358835,  Pittsburgh,  PA  15251-5835. 
.03  FCC,  Messaging,  P.O.  Box  358835,  Pittsburgh,  PA  15251- 
5835. 


3.  Sec.  1.1153  is  revised  to  read  as  follows: 
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§  1 .1 1 53  Schedule  of  annual  regulatory  fees  and  filing  locations  for  mass  media  services. 


Fee  amount  Address 


1.  Radio  [AM  and  FM]  (47  CFR  Part  73: 

1 .  Group  1  . . 

$2,000 

FCC,  Radio,  P.O.  Box  358835,  Pittsburgh.  PA.  15251-5835. 

2.  Group  2  . . . 

1,800 

3.  Group  3  . 

1,600 

4.  Group  4  . . . 

1,400 

5.  Group  5  . 

1,200 

6.  Group  6  . .’. . 

,  1,000 

7.  Group  7  . . . . . 

800 

8.  Group  8  . . . 

600 

9.  Group  9  . . . 

400 

1 

10.  Group  10  . . . . . 

200 

11.  AM  Construction  Permits  . . . 

195 

* 

1  12.  FM  Construction  Permits . . . 

950 

II.  TV  (47  CFR  Part  73)  VHF  Commercial: 

1.  Markets  1  thru  10 . . . . . 

35,025 

FCC,  TV  Branch,- P.O.  Box  358835,  Pittsburgh,  PA  15251- 

2.  Markets  1 1  thru  25 . 

28,450 

5835. 

3.  Markets  26  thru  50 . 

18,600 

!  4.  Markets  51  thru  100 . 

9,850 

5.  Remaining  Markets  . . . 

2,725 

f  6.  Construction  Permits . 

4,800 

III..UHF  Commercial: 

f  1.  Markets  1  thru  10 . . . . . 

16,850 

FCC,  UHF  Convnercial,  P.O.  Box  358835,  Pittsburgh,  PA 

j  2.  Markets  1 1  thru  25 . . . 

13,475 

15251-5835. 

!  3.  Markets  26  thru  50  . . . . 

8,750 

F  4.  Markets  51  thru  100 . . . . . — 

4,725 

[  5.  Remaining  Markets . . . . 

1,350 

[  ..  6.  Construction  Permits 

2,975 

^  IV.  Satellite  UHFA/HF  Commercial: 

F  1 .  All  Markets  . . . 

950 

FCC  Satellite  TV.  P.O.  Box  358835,  Pittsburgh.  PA  15251- 

1  2.  Construction  Permits . 

345 

5835. 

V.  Low  Power  TV,  TV/FM  Translator,&  TV/FM  Booster  (47  CFR 

220 

FCC,  Low  Power,  P.O.  Box  358835,  Pittsburgh.  PA  15251- 

1  Part  74). 

5835. 

1  ■  VI.  Broadcast  Auxiliary  . . . . 

25 

FCC.  Auxiliary,  P.O.  Box  358835,  Pittsburgh.  PA  15251-5835. 

VII.  Multipoint  Distribution . . . . . ^ _ _ _ 

•  215 

FCC,  Multipoint,  P.O.  Box  358835,  Pittsburgh,  PA  15251-5835. 

4.  Sec.  1.1154  is  revised  to  read  as  follows: 


§  1.1154  Schedule  of  annual  regulatory  charges  and  fHing  locations  for  common  carrier  services. 


.  Fee  amount 

Address 

1.  Radio  Facilities: 

1 .  Microwave  (Domestic  Public  Fixed) . 

II.  Carriers: 

$10 

FCC,  Common  Carrier,  P.O.  Box  358680, .  Pittsburgh,  PA 
’ 15251-5680. 

1.  Interstate  Telephone  Service  Providers,  (per  dollar  con- 
>  tributed  to  TRS  Fund). 

•  .000116 

FCC,  Carriers,  P.O.  Box  358835,  Pittsburgh,  PA. 

5.  Sec.  1.1155  is  revised  to  read  as  follows: 


§  1.1155  Schedule  of  regulatory  fees  and  filing  locations  for  cable  televisiorr  services. 

Fee  amount  Address 

1.  Cable  Antenna  Relay  Service  . . . . . . .  $65  FCC,  Cable,  P.O.  Box-358835,  Pittsburgh,  PA  15251-5835. 

2.  Cable  TV  System  (per  subscriber) . . .  .54 

6.  Section  1.1156  is  revised  to  read  as  follows: 

§  1.1156  ^  Schedule  of  regulatory  fees  and  filing  locations  for  international  services. 

Fee  amount  '  Address 

I.  Radio  Facilities: 

1.  International  (HF)  Broadcast .  •  $390  FCC,  International,  P.O.  Box  358835,  Pittsburgh,  PA  15251- 

5835. 

2.  International  Public  Fixed . 310  .FCC,  International,  P.O.  Box  358835,  Pittsburgh,  PA  15251- 

5835. 

II.  Space  Stations  (Geosynchronous  Orbit)  . -97,975  FuC,  Space  Stations,  P.O.  Box  358835,  Pittsburgh,  PA 

15251-5835. 

III. .  Low  Earth  Orbit  Satellite  . . 135,675  FCC,  Space  Stations,  P.O.  Box  358835,  Pittsburgh,  PA 

15251-5835. 
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Fee  amount 

Address 

IV.  Earth  Stations;  Transmit/Receive  and  Transmit  Only  (per 
authorization  or  registration). 

V.  Carriers; 

515 

FCC,  Earth  Station,  P.O.  Box  358835,  Pittsburgh,  PA  15251- 
5835. 

1.  International  Bearer  Circuits  (per  active  64KB  circuit  or 
equivalent). 

5.00 

FCC,  International,  P.O.  Box  358835,  Pittsburgh,  PA  15251- 
5835. 

Note:  Attachments  A  through  L  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Attachment  A — Final  Regulatory  Flexibility 
Analysis 

1.  As  required  by  the  Regulatory  Flexibility 
Act  (RFA),^’  an  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  was  incorporated  in  the 
Notice  of  Proposed  Rulem^ng  In  the  Matter 
of  Assessment  and  Collection  of  Regulatory 
Fees  for  Fiscal  Year  1997,  62  FR  10793 
(March  10, 1997).  The  Commission  sought 
written  public  comments  on  the  proposals  in 
its  FY  1997  regulatory  fees  NPRM,  including 
on  the  IRFA.  This  present  Final  Regulatory 
Flexibility  Analysis  (FRF A)  conforms  to  the 
RFA,  as  amended.** 

I.  Need  for  and  Objectives  of  This  Report 
and  Order 

2.  This  rulemaking  proceeding  was 
initiated  in  order  to  collect  regulatory  fees  in 
the  amount  of  $152,523,000,  the  amount  that 
Congress  has  required  the  Commission  to 
recover  through  regulatory  fees  in  Fiscal  Year 
1997.  The  Commission  seeks  to  collect  the 
necessary  amount  through  its  revised 
regulatory  fees,  as  contained  in  the  attached 
Schedule  of  Regulatory  Fees,  in  the  most 
efficient  manner  possible  and  without  undue 
burden  on  the  public. 

n.  Summary  of  Significant  Issues  Raised  by 
Public  Comments  in  Response  to  the  IRFA 

3.  The  American  Mobile 
Telecommunications  Association,  Inc. 
("AMTA”)  filed  comments  in  response  to  the 
IRFA  seeking  clarification  of  the  definition  of 
small  entity  Specialized  Mobile  Radio  (SMR) 
licensees  who  are  subject  to  regulatory  fee 
payments.*®  AMTA  asserts  that  the  IRFA 
indicates  that  the  proposed  fees  in  the  NPRM 
apply  only  to  SMR  providers  in  the  800  MHz 
and  900  MHz  bands  that  either  hold 
geographic  area  licenses  or  have  obtained 
extended  implementation  authorizations.^ 

4.  As  AMTA  points  out,  this  is  incorrect. 

All  SMR  providers  are  subject  to  payment  of 
regulatory  fees,  imless  qualified  for  special 
exemption  (e.g..  Public  Safety).  Private 
Mobile  Radio  Services  (PMRS)  licensees  are 
subject  to  “small”  fees  payable  in  advance  for 
the  entire  license  term  at  the  time  of 
application  for  new,  modification  or  renewal 
licenses.  Commercial  Mobile  Radio  Services 
(CMRS)  licensees  must  pay  “standard” 


*’5  U.S.C.  603. 

*»See  5  U.S.C.  604.  The  RFA.  see  5  U.S.C.  601 
et  seq.,  has  been  amended  by  the  Contract  with 
America  Advancement  Act  (CWAAA),  Public  Law 
104-121, 110  Stat.  847  (1996).  Title  U  of  the 
CWAAA  is  "The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996”  (SBREFA). 

**  See  comments  filed  in  MD  Docket  No.  96-186 
dated  March  25. 1997. 

*oiRFA  at  paragraph  48. 


regulatory  fees  on  an  annqal  basis.  (See 
paragraph  50  infra.) 

ni.  Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  Rules  Will 
Apply 

5.  The  RFA  generally  defines  “small 
entity”  as  having  the  same  meaning  as  the 
terms  “small  business,”  “small 
organization,”  and  “small  governmental 
jurisdiction.” In  addition,  the  term  “small 
business”  has  the  same  meaning  as  the  term 
“small  business  concern”  under  the  Small 
Business  Act.^^  A  small  business  concern  is 
one  which:  (1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field  of 
operation;  and  (3)  satisfies  any  additional 
criteria  established  by  the  Small  Business 
Administration  (SBA).^ 

6.  The  RFA  also  includes  nonprofit 
organizations  and  small  governmental 
entities  within  the  scope  of  regulatory 
flexibility  analysis.**^  The  definition  of  a 
small  governmental  entity  is  one  with  a 
population  of  fewer  than  50,000.^  There  are 
approximately  85,006  governmental  entities 
in  the  nation.^  This  number  includes  such 
entities  as  states,  counties,  cities,  utility 
districts  and  school  districts.  There  are  no 
figures  available  on  what  portion  of  this 
number  have  populations  of  fewer  than 
50,000.  However,  this  number  includes 
38,978  counties,  cities  and  towns,  and  of 
those,  37,566,  or  96  percent,  have 
populations  of  feUver  than  50,000.*''  The 
Census  Bureau  estimates  that  this  ratio  is 
approximately  accurate  for  all  governmental 
entities.  Thus,  of  the  approximately  85,006 
governmental  entities,  we  estimate  that  96 
percent,  or  81,600,  are  small  entities  that  may 
be  affected  by  our  rules. 

Cable  Services  or  Systems 

7.  The  SBA  has  developed  a  definition  of 
small  entities  for  cable  and  other  pay 
television  services,  which  includes  all  such 
companies  generating  $11  million  or  less  in 
revenue  annually.^  This  definition  includes 


5  U.S.C.  601(6). 

5  U.S.C  601(3)  (incorporating  by  reference  the 
definition  of  “small  business  concern"  in  Small 
Business  Act,  15  U.S.C.  632).  Pursuant  to  5  U.S.C. 
601(3),  the  statutory  definition  of  a  small  business 
applies  “unless  an  agency  after  consultation  with 
the  Office  of  Advocacy  of  the  Small  Business 
Administration  and  after  opportunity  for  public 
comment,  establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the  activities  of 
the  agency  and  publishes  such  definition(s)  in  the 
Federal  Register.” 

**  Small  Business  Act,  15  U.S.C.  632. 

«  5  U.S.C.  601(5). 

«/d. 

^  1992  Census  of  Governments,  U.S.  Bureau  of 
the  Census,  U.S.  Department  of  Commerce. 

^Id. 

■“  13  CFR  121.201,  SIC  4841. 


cable  systems  operators,  closed  circuit 
television  services,  direct  broadcast  satellite 
services,  multipoint  distribution  systems, 
satellite  master  antenna  systems  and 
subscription  television  services.  According  to 
the  Census  Bureau,  there  were  1,788  total 
cable  and  other  pay  television  services  and 
1,423  had  less  than  $11  million  in  revenue.^® 

8.  The  Commission  has  develop>ed  its  own 
definition  of  a  small  cable  system  operator 
for  the  purposes  of  rate  regulation.  Under  the 
Commission’s  rules,  a  “small  cable 
company”  is  one  serving  fewer  than  400,000 
subscril^rs  nationwide.***  Based  on  our  most 
recent  information,  we  estimate  that  there 
were  1,439  cable  operators  that  qualified  as 
small  cable  system  operators  at  the  end  of 
1995.*'  Since  then,  some  of  those  companies 
may  have  grown  to  serve  over  400,000 
subscribers,  and  others  may  have  been 
involved  in  transactions  that  caused  them  to 
be  combined  with  other  cable  operators. 
Consequently,  we  estimate  that  there  are 
fewer  Uian  1,439  small  entity  cable  system 
operators. 

9.  The  Communications  Act  also  contains 
a  definition  of  a  small  cable  system  operator, 
which  is  “a  cable  operator  that,  directly  or 
through  an  affiliate,  serves  in  the  aggregate 
fewer  than  1  percent  of  all  subscribers  in  the 
United  States  and  is  not  affiliated  with  any 
entity  or  entities  whose  gross  annual 
revenues  in  the  aggregate  exceed 
$250,000,000.”*^  The  Commission  has 
determined  that  there  are  61,700,000 
subscribers  in  the  United  States.  Therefore, 
we  found  that  an  operator  serving  fewer  than 
617,000  subscribers  shall  be  deemed  a  small 
operator,  if  its  annual  revenues,  when 
combined  with  the  total  annual  revenues  of 
all  of  its  afiiliates,  do  not  exceed  $250 
million  in  the  aggregate.**  Based  on  available 
data,  we  find  that  the  number  of  cable 
operators  serving  617,000  subscribers  or  less 
totals  1,450.*^  We  do  not  request  nor  do  we 
collect  information  concerning  whether  cable 


1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report,  Table  2D,  SIC  4841  (U.S. 
Bureau  of  the  Census  data  under  contract  to  the 
Office  of  Advocacy  of  the  U.S.  Small  Business 
Administration). 

*®47  CFR  76.901(e).  The  Commission  developed 
this  definition  based  on  its  determination  that  a 
small  cable  system  operator  is  one  with  annual 
revenues  of  $100  million  or  less.  Implementation  of 
Sections  of  the  1992  Cable  Act:  Rate  Regulation, 
Sixth  Report  and  Order  and  Eleventh  Order  on 
Reconsideration,  10  FCC  Red  7393  (1995),  60  FR 
10534  (February  27, 1995). 

*'  Paul  Kagan  Associates,  Inc.,  Cable  TV  Investor, 
February  29, 1996  (based  on  figures  for  December 

30. 1995) . 

«47  U.S.C.  543(m)(2). 

**47  CFR  76.1403(b). 

*^PauI  Kagan  Associates.  Inc.,  Cable  TV  Investor, 
February  29, 1996  (based  on  figures  for  December 

30. 1995) . 


Federal  Register  /  Vol.  62,  No.  133  /  Friday,  July  11,  1997  /  Rules  and  Regulations 


37425 


system  operators  are  affiliated  with  entities 
whose  gross  annual  revenues  exceed 
$250,000,000,**  and  thus  are  unable  at  this 
time  to  estimate  with  greater  precision  the 
number  of  cable  system  operators  that  would 
qualify  as  small  cable  operators  under  the 
dehnition  in  the  Communications  Act.  It 
should  be  further  noted  that  recent  industry 
estimates  project  that  there  will  be  a  total  of 
65,000,000  subscribers,  and  we  have  based 
our  fee  revenue  estimates  on  that  figure. 

10.  Other  Pay  Services.  Other  pay 
television  services  are  also  classified  under 
SIC  4841,  which  includes  cable  systems 
operators,  closed  circuit  television  services, 
direct  broadcast  satellite  services  (DBS),** 
multipoint  distribution  systems  (MDS),*^ 
satellite  master  antenna  systems  (SMATV), 
and  subscription  television  services. 

Common  Carrier  Services  and  Related 
Entities 

11.  According  to  the  Telecommunications 
Industry  Revenue:  Telecommunications 
Relay  Service  Fund  Worksheet  Data  (TRS 
Worksheet),  there  are  2,847  interstate 
carriers.  These  carriers  include,  inter  alia, 
local  exchange  carriers,  wireline  carriers  and 
service  providers,  interexchange  carriers, 
competitive  access  providers,  operator 
service  providers,  pay  telephone  operators, 
providers  of  telephone  toll  service,  providers 
of  telephone  exchange  service,  and  resellers. 

12.  The  SB  A  has  defined  a  small  business 
for  Radiotelephone  Communications  (SIC 
4812)  and  Telephone  Communications, 
Except  Radiotelephone  (4813),  to  be  small 
entities  when  they  have  fewer  than  1,500 
employees.**  We  first  discuss  generally  the 
total  number  of  small  telephone  companies 
falling  within  both  of  those  SIC  categories. 
Then,  we  discuss  the  number  of  small 
businesses  within  the  two  subcategories,  and 
attempt  to  refine  further  those  estimates  to 
correspond  with  the  categories  of  telephone 
companies  that  are  commonly  used  under 
our  rules. 

13.  Because  the  small  incumbent  LECs 
subject  to  these  rules  are  either  dominant  in 
their  field  of  operations  or  are  not 
independently  owned  and  operated, 
consistent  with  our  prior  practice,  they  are 
excluded  from  the  definition  of  “small  • 
entity”  and  "small  business  concerns.”  *’ 


55  We  do  receive  such  information  on  a  case-by¬ 
case  basis  only  if  a  c^le  operator  appeals  a  local 
hanchise  authority’s  finding  that  the  operator  does 
not  qualify  as  a  small  cable  operator  pursuant  to 
§  76.1403(b)  of  the  Commission’s  rules.  See  47  CFR 
76.1403(d). 

5«  Direct  Broadcast  Services  (DBS)  are  discussed 
in  depth  with  the  international  services  infra. 

5''  Multipoint  Distribution  Services  (MDS)  are 
discussed  in  depth  with  the  mass  media  services 
infin. 

5*13  CFR  121.201. 

5’ See  Implementation  of  the  Local  Competition 
Provisions  in  the  Telecommunications  Act  of  1996, 
First  Report  and  Order,  11  FCC  Red  15499  (1996), 

61  FR  45476  (August  29, 1996),  motion  for  stay  of 
the  FCC’s  rules  pending  judicial  review  denied, 
Implqgientation  of  the  Local  Competition 
Provisions  in  the  Telecommunications  Act  of  1996, 
Order,  11  FCC  Red  11754  (1996),  61  FR  54099 
(October  17, 1996),  partial  stay  granted,  Iowa 
UUlities  Board  v.  FCC,  No.  96-3321, 1996  WL 
589204  (8th  Cir.  1996)  at  paragraphs  1328-1330  and 
1342. 


Accordingly,  our  use  of  the  terms  “small 
entities”  and  “small  businesses”  does  not 
encompass  small  incumbent  LECs.  Out  of  an 
abundance  of  caution,  however,  for 
regulatory  flexibility  analysis  purposes,  we 
will  consider  small  incumbent  LECs  within 
this  analysis  and  use  the  term  “small 
incumbent  LECs”  to  refer  to  any  incumbent 
LECs  that  arguably  might  be  defined  by  the 
SBA  as  “small  business  concerns.”*® 

14.  Total  Number  of  Telephone  Companies 
Aff^ected.  The  United  States  Bureau  of  the 
Census  (“the  Census  Bureau”)  reports  that,  at 
the  end  of  1992,  there  were  3,497  firms 
engaged  in  providing  telephone  services,  as 
defined  therein,  for  at  least  one  year.*'  This 
number  contains  a  variety  of  different 
categories  of  carriers,  including  local 
exchange  carriers,  interexchange  carriers, 
competitive  access  providers,  cellular 
carriers,  mobile  service  carriers,  operator 
service  providers,  pay  telephone  operators, 
personal  communications  services  providers, 
covered  specialized  mobile  radio  providers, 
and  resellers.  It  seems  certain  that  some  of 
those  3,497  telephone  service  firms  may  not 
qualify  as  small  entities  or  small  incumbent 
LECs  because  they  are  not  “independently 
owned  and  operated.”  *2  For  example,  a  rcS 
provider  that  is  affiliated  with  an 
interexchange  carrier  having  more  than  1,500 
employees  would  not  meet  the  definition  of 
a  small  business.  It  seems  reasonable  to 
tentatively  conclude  that  fewer  than  3,497 
telephone  service  firms  are  small  entity 
telephone  service  firms  or  small  incumbent 
local  exchange  carriers. 

15.  Wireline  Carriers  and  Service 
Providers.  The  SBA  has  developed  a 
definition  of  small  entities  for  telephone 
communications  companies  except 
radiotelephone  (wireless)  companies.  The 
Census  Bureau  reports  that,  there  were  2,321 
such  telephone  companies  in  operation  for  at 
least  one  year  at  the  end  of  1992.**  According 
to  the  SBA’s  definition,  a  small  business 
telephone  company  other  than  a 
radiotelephone  company  is  one  employing 
fewer  than  1,500  persons.*^  All  but  26  of  ffie 
2,321  non-radiotelephone  companies  listed 
by  the  Census  Bureau  were  reported  to  have 
fewer  than  1,000  employees.  'Thus,  evbn  if  all 
26  of  those  companies  had  more  than  1,500 
employees,  there  would  still  be  2,295  non¬ 
radiotelephone  companies  that  might  qualify 
as  small  entities  or  small  incumbent  LECs. 
We  do  not  have  information  on  the  number 
of  carriers  that  are  not  independently  owned 
and  operated,  and  thus  are  unable  at  this 
time  to  estimate  with  greater  precision  the 
number  of  wireline  carriers  and  service 
providers  that  would  qualify  as  small 
business  concerns  imder  the  SBA’s 
definition.  Consequently,  we  estimate  that 
there  are  fewer  than  2,295  small  telephone 
communications  companies  other  than 
radiotelephone  companies. 


“W. 

“  United  States  Department  of  Commerce,  Bureau 
of  the  Census,  1992  Census  of  Tiansportation, 
Communications,  and  Utilities:  Establishment  and 
Firm  Size,  at  Firm  Size  1-123  (1995)  (1992  Census). 
“15U.S.C.  632(a)(1). 

*5 1992  Census,  supra,  at  Firm  Size  1—123. 

«13  CFR  121.201,  SIC  Code  4812. 


16.  Local  Exchange  Carriers.  Neither  the 
Commission  nor  the  SBA  has  developed  a 
definition  for  small  providers  of  local 
exchange  services  (LECs).  The  closest 
applicable  definition  under  the  SBA  rules  is 
for  telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.**  The  most  reliable  source  of 
information  regarding  the  number  of  LECs 
nationwide  is  the  data  that  we  collect 
annually  in  connection  with  the  TRS 
Worksheet.  According  to  our  most  recent 
data,  1,347  companies  reported  that  they 
were  engaged  in  the  provision  of  local 
exchange  services.**  We  do  not  have 
information  on  the  number  of  carriers  that 
are  not  independently  owned  and  operated, 
nor  what  carriers  have  more  than  1,500 
employees,  and  thus  are  unable  at  this  time 
to  estimate  with  greater  precision  the  number 
of  LECs  that  would  qualify  as  small  business 
concerns  under  SBA’s  definition. 
Consequently,  we  estimate  that  there  are 
fewer  ffian  1,347  small  incumbent  LECs. 

17.  Interexchange  Carriers.  Neither  the 
Commission  nor  the  SBA  has  developed  a 
definition  of  small  entities  specifically 
applicable  to  providers  of  interexchange 
services  (IXCs).  The  closest  applicable 
definition  under  the  SBA  rules  is  for 
telephone  communications  companies  except 
radiotelephone  (wireless)  companies.*^  The 
most  reliable  source  of  information  regarding 
the  number  of  IXCs  nationwide  is  the  data 
that  we  collect  annually  in  coimection  with 
the  TRS  Worksheet.  According  to  our  most 
recent  data,  130  companies  reported  that  they 
were  engaged  in  the  provision  of 
interexchange  services.**  We  do  not  have 
information  on  the  number  of  carriers  that 
are  not  independently  owned  and  operated, 
nor  have  more  than  1,500  employees,  and 
thus  we  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of  IXCs 
that  would  qualify  as  small  business 
concerns  under  the  SBA’s  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  130  small  entity  IXCs. 

18.  Competitive  Access  Providers.  Neither 
the  Commission  nor  the  SBA  has  developed 
a  definition  of  small  entities  specifically 
applicable  to  providers  of  competitive  access 
services  (CAPs).  The  closest  applicable 
definition  under  the  SBA  rules  is  for 
telephone  conununications  companies  except 
radiotelephone  (wireless)  companies.**  The 
most  reliable  source  of  information  regarding 
the  number  of  CAPs  nationwide  is  the  data 
that  we  collect  annually  in  coimection  with 
the  TRS  Worksheet.  According  to  our  most 
recent  data,  57  companies  reported  that  they 
were  engaged  in  the  provision  of  competitive 
access  services.'^®  We  do  not  have 
information  on  the  number  of  carriers  that 
are  not  independently  owned  and  operated. 


*5 13  CFR  121.201,  SIC  Code  4813. 

“Federal  Communications  Commission,  CCB, 
Industry  Analysis  Division,  Telecommunications 
Industry  Revenue:  TRS  Fimd  Worksheet  Data.  Tbl. 

1  (Average  Total  Telecommunications  Revenue 
Reported  by  Class  of  Carrier)  (December  1996)  (TRS 
Worksheet). 

«  13  CFR  121.201,  SIC  4813. 

**  TRS  Worksheet. 

*»13CFR  121.201,  SIC  4813. 

■"•TRS  Worksheet. 
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nor  have  more  than  1,500  employees,  and 
thus  are  unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  CAPs  that 
would  qualify  as  small  business  concerns 
under  the  SBA’s  definition.  Consequently, 
we  estimate  that  there  are  fewer  than  57 
small  CAPs. 

19.  Operator  Service  Providers.  Neither  the 
Commission  nor  the  SBA  has  developed  a 
dehnition  of  small  entities  specifically 
applicable  to  providers  of  operator  services. 
The  closest  applicable  definition  under  the 
SBA  rules  is  for  telephone  communications 
companies  except  radiotelephone  (wireless) 
companies.^'  The  most  reliable  source  of 
information  regarding  the  number  of  operator 
service  providers  nationwide  is  the  data  that 
we  collect  aimually  in  connection  with  the 
TRS  Worksheet.  According  to  our  most 
recent  data,  25  companies  reported  that  they 
were  engaged  in  the  provision  of  operator 
services.’^  We  do  not  have  information  on 
the  number  of  carriers  that  are  not 
independently  owned  and  operated,  nor  have 
more  than  1,500  employees,  and  thus  are 
unable  at  this  time  to  estimate  with  greater 
precision  the  number  of  operator  service 
providers  that  would  qualify  as  small 
business  concerns  under  the  SBA’s 
dehnition.  Consequently,  we  estimate  that 
there  are  fewer  than  25  small  operator  service 
providers. 

20.  Pay  Telephone  Operators.  Neither  the 

Commission  nor  the  SBA  has  developed  a 
definition  of  small  entities  specifically 
applicable  to  pay  telephone  operators.  The 
closest  applicable  definition  under  SBA  rules 
is  for  telephone  communications  companies 
except  radiotelephone  (wireless) 
companies.''^  The  most  reliable  source  of 
information  regarding  the  number  of  pay 
telephone  operators  nationwide  is  the  data 
that  we  collect  armually  in  connection  with 
the  TRS  Worksheet.  According  to  our  most 
recent  data,  271  companies  reported  that  they 
were  engaged  in  the  provision  of  pay 
telephone  services.’^  We  do  not  have 
information  on  the  number  of  carriers  that 
are  not  independently  owned  and  operated, 
nor  have  more  than  1,500  employees,  and 
thus  are  unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  pay 
telephone  operators  that  would  qualify  as 
small  business  concerns  under  SBA’s 
definition.  Consequently,  we  estimate  that 
there  are  fewer  than  271  small  pay  telephone 
operators.  • 

21.  Resellers  (including  debit  card 
providers).  Neither  the  Commission  nor  the 
SBA  has  developed  a  definition  of  small 
entities  specifically  applicable  to  resellers. 
The  closest  applicable  SBA  definition  for  a 
reseller  is  a  telephone  communications 
company  except  radiotelephone  (wireless) 
companies.’*  However,  the  most  reliable 
source  of  information  regarding  the  number 
of  resellers  nationwide  is  the  data  that  the 
Commission  collects  annually  in  connection 
with  the  TRS  Worksheet.  According  to  our 
most  recent  data,  260  companies  reported 


13  CFR  121.201,  SIC  4813. 
”Id. 

13  CFR  121.201.  SIC  4813. 
TRS  Worksheet. 

’*13  CFR  121.201,  SIC  4813. 


that  they  were  engaged  in  the  resale  of 
telephone  service.’*  We  do  not  have 
information  on  the  number  of  carriers  that 
are  not  independently  owned  and  operated, 
nor  have  more  than  1,500  employees,  and 
thus  we  are  unable  at  tbis  time  to  estimate 
with  greater  precision  the  number  of  resellers 
that  would  qualify  as  small  entities  or  small 
incumbent  LEC  concerns  under  the  SBA’s 
definition.  Consequently,  we  estimate  that 
there  are  fewer  than  260  small  entity 
resellers. 

22.  800  Subscribers.”  Neither  the 
Commission  nor  the  SBA  has  developed  a 
definition  of  small  entities  specifically 
applicable  to  800  subscribers.  The  most 
reliable  source  of  information  regarding  the 
number  of  800  subscribers  is  data  we  collect 
on  the  number  of  800  numbers  in  use.”* 
According  to  our  most  recent  data,  at  the  end 
of  1995,  the  number  of  800  numbers  in  use 
was  6,987,063.  We  do  not  have  information 
on  the  number  of  carriers  not  independently 
owned  and  operated,  nor  have  more  than 
1,500  employees,  and  thus  are  unable  at  this 
time  to  estimate  with  greater  precision  the 
number  of  800  subscribers  that  would  qualify 
as  small  business  concerns  under  the  SBA’s 
definition.  Consequently,  we  estimate  that 
there  are  fewer  than  6,987,063  small  entity 
800  subscribers. 

International  Services 

23.  The  Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
licensees  in  the  international  services. 
Therefore,  the  applicable  definition  of  small 
entity  is  the  definition  under  the  SBA  rules 
applicable  to  Communications  Services,  Not 
Elsewhere  Classified  (NEC).  This  definition 
provides  that  a  small  entity  is  expressed  as 
one  with  $11.0  million  or  less  in  annual 
receipts.”  According  to  the  Census  Bureau, 
there  were  a  total  of  848  communications 
services,  NEC  in  operation  in  1992,  and  a 
total  of  775  had  annual  receipts  of  less  than 
$9,999  million.*®  The  Census  report  does  not 
provide  more  precise  data. 

24.  International  Broadcast  Stations. 
Commission  records  show  that  there  are  20 
international  broadcast  station  licensees.  We 
do  not  request  nor  collect  annual  revenue 
information,  and  thus  are  unable  to  estimate 
the  number  of  international  broadcast 
licensees  that  would  constitute  a  small 
business  under  the  SBA  definition.  However, 
the  Commission  estimates  that  only  six 
international  broadcast  stations  are  subject  to 
regulatory  fee  payments. 

25.  International  Public  Fixed  Radio 
(Public  and  Control  Stations).  There  are  15 
licensees  in  this  service.  We  do  not  request 
nor  collect  annual  revenue  information,  and 
thus  are  unable  to  estimate  the  number  of 


’‘TRS  Worksheet. 

”  We  include  all  toll-free  number  subscribers  in 
this  category,  including  888  numbers. 

’‘Federal  Communications  Commission,  CCB, 
Industry  Analysis  Division,  FCC  Releases,  Study  on 
Telephone  Trends.  Tbl.  20  (May  16. 1996). 

”13  CFR  120.121,  SIC  Code  4899. 

1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report,  Table  2D.  SIC  4899  (U.S. 
Bureau  of  the  Census  data  under  contract  to  the 
Office  of  Advocacy  of  the  U.S.  Small  Business 
Administration). 


international  broadcast  licensees  that  would 
constitute  a  small  business  under  the  SBA 
definition. 

26.  Fixed  Satellite  Transmit/Receive  Earth 
Stations.  There  are  approximately  4200  earth 
station  authorizations,  a  portion  of  which  are 
Fixed  Satellite  Transmit/Receive  Earth 
Stations.  We  do  not  request  nor  collect 
annual  revenue  information,  and  thus  are 
unable  to  estimate  the  number  of  the  earth 
stations  that  would  constitute  a  small 
business  imder  the  SBA  definition. 

27.  Fixed  Satellite  Small  Transmit/Receive 
Earth  Stations.  There  are  4200  earth  station 
authorizations,  a  portion  of  which  are  Fixed 
Satellite  Small  Transmit/Receive  Earth 
Stations.  We  do  not  request  nor  collect 
annual  revenue  information,  and  thus  are 
unable  to  estimate  the  number  of  fixed 
satellite  transmit/receive  earth  stations  may 
constitute  a  small  business  imder  the  SBA 
definition. 

28.  Fixed  Satellite  Very  Small  Aperture 
Terminal  (VSAT)  Systems.  These  stations 
operate  on  a  primary  basis,  and  frequency 
coordination  with  terrestrial  microwave 
systems  is  not  required.  Thus,  a  single 
“blanket”  application  may  be  filed  for  a 
specified  number  of  small  antennas  and  one 
or  more  hub  stations.  The  Commission  has 
processed  377  applications.  We  do  not 
request  nor  collect  aimual  revenue 
information,  rmd  thus  are  unable  to  estimate 
of  the  number  of  VSAT  systems  that  would 
constitute  a  small  business  under  the  SBA 
definition. 

29.  Mobile  Satellite  Earth  Stations.  There 
are  two  licensees.  We  do  not  request  nor 
collect  aimual  revenue  information,  and  thus 
are  unable  to  estimate  of  the  number  of 
mobile  satellite  earth  stations  that  would 
constitute  a  small  business  under  the  SBA 
definition. 

30.  Radio  Determination  Satellite  Earth 
Stations.  There  are  four  licensees.  We  do  not 
request  nor  collect  annual  revenue 
information,  and  thus  are  unable  to  estimate 
of  the  number  of  radio  determination  satellite 
earth  stations  that  would  constitute  a  small 
business  under  the  SBA  definition. 

31.  Space  Stations  (Geostationary). 
Commission  records  reveal  that  there  are  37 
space  station  licensees.  We  do  not  request 
nor  collect  annual  revenue  information,  and 
thus  are  unable  to  estimate  of  the  number  of 
geostationary  space  stations  that  would 
constitute  a  small  business  under  the  SBA 
definition. 

32.  Space  Stations  (Non-Geostationary). 
There  are  six  Non-Geostationary  Space 
Station  licensees,  of  which  only  one  system 
is  operational.  We  do  not  request  nor  collect 
aimual  revenue  information,  and  thus  are 
unable  to  estimate  of  the  number  of  non¬ 
geostationary  space  stations  that  would 
constitute  a  small  business  under  the  SBA 
definition. 

33.  Direct  Broadcast  Satellites.  Because 
DBS  provides  subscription  services,  DBS  falls 
within  the  SBA  definition  of  Cable  and  Other 
Pay  Television  Services  (SIC  4841).  Thi^ 
definition  provides  that  a  small  entity  is 
expressed  as  one  with  $11.0  million  or  less 
in  annual  receipts.*'  As  of  December  1996, 


«'  13  CFR  121.201,  SIC  4841. 
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there  were  eight  DBS  licensees.  However,  the 
Commission  does  not  collect  annual  revenue 
data  for  DBS  and,  therefore,  is  unable  to 
ascertain  the  number  of  small  DBS  licensees 
that  could  be  impacted  by  these  proposed 
rules.  Although  DBS  service  requires  a  great 
investment  of  capital  for  operation,  we 
acknowledge  that  there  are  several  new 
entrants  in  this  field  that  may  not  yet  have 
generated  $11  million  in  annual  receipts,  and 
therefore  may  be  categorized  as  a  small 
business,  if  independently  owned  and 
operated. 

Mass  Media  Services 

34.  Commercial  Radio  and  Television 
Services.  The  proposed  rules  and  policies 
will  apply  to  television  broadcasting 
licensees  and  radio  broadcasting  licensees.^^ 
The  SBA  defines  a  television  broadcasting 
station  that  has  $10.5  million  or  less  in 
aimual  receipts  as  a  small  business. 
Television  broadcasting  stations  consist  of 
establishments  primarily  engaged  in 
broadcasting  visual  programs  by  television  to 
the  public,  except  cable  and  other  pay 
television  services.*^  Included  in  this 


We  tentatively  conclude  that  the  SBA’s 
dehnition  of  "small  business”  greatly  overstates  the 
number  of  radio  and  television  broadcast  stations 
that  are  small  businesses  and  is  not  suitable  for 
purposes  of  determining  the  impact  of  the  proposals 
on  small  television  and  radio  stations.  However,  for 
purposes  of  this  Policy  Statement,  we  utilize  the 
SBA’s  definition  in  determining  the  number  of 
small  businesses  to  which  the  proposed  rules 
would  apply,  but  we  reserve  the  right  to  adopt  a 
more  suitable  deHnition  of  “small  business”  as 
applied  to  radio  and  television  broadcast  stations  or 
other  entities  subject  to  this  Policy  Statement  and 
to  consider  further  the  issue  of  the  number  of  small 
entities  that  are  radio  and  television  broadcasters  or 
other  small  media  entities  in  the  future.  See  Report 
and  Order  in  MM  Docket  No.  93-48  (Children’s 
Television  Programming),  11  FCC  Red  10660, 
10737-38  (1996),  61  FR  43981  (August  27, 1996), 
citing  5  U.S.C.  601(3).  We  have  pending 
proceedings  seeking  comment  on  the  definition  of 
and  data  relating  to  small  businesses.  In  our  Notice 
of  Inquiry  in  GN  Docket  No.  96-113  (Section  257 
Proceeding  to  Identify  and  Eliminate  Market  Entry 
Barriers  for  Small  Businesses),  FCC  96-216,  • 
released  May  21, 1996,  we  requested  commenters 
to  provide  profile  data  about  small 
telecommunications  businesses  in  particular 
services,  including  television,  and  the  market  entry 
barriers  they  encounter,  and  we  also  sought 
comment  as  to  how  to  define  small  businesses  for 
purposes  of  implementing  Section  257  of  the 
Telecommunications  Act  ol  1996,  which  requires  us 
to  identify  market  entry  barriers  and  to  prescribe 
regulations  to  eliminate  those  barriers. 

Additionally,  in  our  Order  and  Notice  of  Proposed 
Rule  Making  in  MM  Docket  No.  96-16  (In  the 
Matter  of  Streamlining  Broadcast  EEO  Rule  and 
Policies,  Vacating  the  EEO  Forfeiture  Policy 
Statement  and  Amending  Section  1.80  of  the 
Commission’s  Rules  to  Include  EEO  Forfeiture 
Guidelines),  11  FCC  Red  5154  (1996),  61  FR  9964 
(March  12, 1996),  we  invited  comment  as  to 
whether  relief  should  be  afforded  to  stations:  (1) 
Based  on  small  staff  and  what  size  staff  would  be 
considered  sufficient  for  relief,  e.g.,  10  or  fewer  full¬ 
time  employees;  (2)  based  on  operation  in  a  small 
market;  or  (3)  based  on  operation  in  a  market  with 
a  small  minority  work  force. 

“13  CFR  121.201,  SIC  4833. 

“Economics  and  Statistics  Administration, 
Bureau  of  Census,  U.S.  Department  of  Commerce, 
1992  Census  of  Transportation,  Communications 
and  Utilities,  Establishment  and  Firm  Size,  Series 
UC92-S-1,  Appendix  A-9  (1995). 


industry'  are  commercial,  religious, 
educational,  and  other  television  stations.^^ 
Also  included  are  establishments  primarily 
engaged  in  television  broadcasting  and  which 
produce  taped  television  program 
materials.^  Separate  establishments 
primarily  engaged  in  producing  taped 
television  program  materials  are  classified 
under  another  SIC  number.*’  There  were 
1,509  television  stations  operating  in  the 
nation  in  1992.**  That  number  has  remained 
fairly  constant  as  indicated  by  the 
approximately  1,550  operating  television 
broadcasting  stations  in  the  nation  as  of 
August,  1996.*’  For  1992,*  the  number  of 
television  stations  that  produced  less  than 
$10.0  million  in  revenue  was  1,155 
establishments.”  Only  commercial  stations 
are  subject  to  regulatory  fees. 

35.  Additionally,  the  Small  Business 
Administration  defines  a  radio  broadcasting 
station  that  has  $5  million  or  less  in  annual 
receipts  as  a  small  business.”  A  radio 
broadcasting  station  is  an  establishment 
primarily  engaged  in  broadcasting  aural 
programs  by  radio  to  the  public.”  Included 
in  this  industry  are  commercial,  religious, 
educational,  and  other  radio  stations.’’*  Radio 
broadcasting  stations  which  primarily  are 
engaged  in  radio  broadcasting  and  which 
produce  radio  program  materials  are 
similarly  included.’*  However,  radio  stations 
which  are  separate  establishments  and  are  * 
primarily  engaged  in  producing  radio 
program  material  are  classified  under  another 
SIC  number.’*  The  1992  Census  indicates 


“  Id.  See  Executive  Office  of  the  President,  Office 
of  Management  and  Budget,  Standard  Industrial 
Classification  Manual  (1987),  at  283,  which 
describes  “Television  Broadcasting  Stations”  (SIC 
Code  4833)  as:  Establishments  primarily  engaged  in 
broadcasting  visual  programs  by  television  to  the 
public,  except  cable  and  other  pay  television 
services.  Included  in  this  industry  are  commercial, 
religious,  educational  and  other  television  stations. 
Also  included  here  are  establishments  primarily 
engaged  in  television  broadcasting  and  which 
produce  taped  television  program  materials. 

“Economics  and  Statistics  Administration, 
Bureau  of  Census,  U.S.  Department  of  Commerce, 
1992  Census  of  Transportation,  Communications 
And  Utilities,  Establishment  and  Firm  Size,  Series 
UC92-S-1,  Appendix  A-9  (1995). 

-’Id.  SIC  7812  (Motion  Picture  and  Video  Tape 
Production);  SIC  7922  (Theatrical  Producers  and 
Miscellaneous  Theatrical  Services)  (producers  of 
live  radio  and  television  programs). 

“FCC  News  Release  No.  31327,  january  13, 1993; 
Economics  and  Statistics  Administration,  Bureau  of 
Census,  U.S.  Department  of  Commerce. 

'’FCC  News  Release  No.  64958,  September  6, 
1996. 

’^Census  for  Communications’  establishments  are 
performed  every  five  years  ending  with  a  ”2”  or 
”7”.  See  Economics  and  Statistics  Administration, 
Bureau  of  Census,  U.S.  Department  of  Commerce. 

’■  The  amount  of  $10  million  was  used  to 
estimate  the  number  of  small  business 
establishments  because  the  relevant  Census 
categories  stopped  at  $9,999,999  and  began  at 
$10,000,000.  f4o  category  for  $10.5  million  existed. 
Thus,  the  number  is  as  accurate  as  it  is  possible  to 
calculate  with  the  available  information. 

”  13  CFR  121.201,  SIC  4832. 

”  Economics  and  Statistics  Administration, 
Bureau  of  Census,  U.S.  Department  of  Commerce. 

9*  Id. 

9ild. 

^Id. 


that  96  percent  (5,861  of  6,127)  radio  station 
establishments  produced  less  than  $5  million 
in  revenue  in  1992.”  Official  Commission 
records  indicate  that  11,334  individual  radio 
stations  were  operating  in  1992.’*  As  of 
August  1996,  official  Commission  records 
indicate  that  12,088  radio  stations  were 
operating.”  Only  commercial  stations  arc 
subject  to  regulatory  fees. 

36.  Thus,  the  NPRM  adopted  today  will 
affect  approximately  1,550  full  power 
television  stations;  approximately  1,194  of 
those  stations  are  considered  small 
businesses,'*  and  12,088  full  power  radio 
stations,  approximately  11,605  of  which  are 

.small  businesses.""  These  estimates  may 
overstate  the  number  of  small  entities  since 
the  revenue  figures  on  which  they  are  based 
do  not  include  or  aggregate  revenues  from 
non-television  or  non-radio  affiliated 
companies.  There  are  also  1,954  low  power 
television  stations  (LPTV).'”  Given  the 
nature  of  this  service,  we  will  presume  that 
all  LPTV  licensees  qualify  as  small  entities 
under  the  SBA  definition. 

Alternative  Classification  of  Small  Stations 

37.  An  alternative  way  to  classify  small 
radio  and  television  stations  is  the  number  of 
employees.  The  Commission  currently 
applies  a  standard  based  on  the  numlrar  of 
employees  in  administering  its  Equal 
Employment  Opportunity  Rule  (EEO)  for 
broadcasting.'”  Thus,  radio  or  television 
stations  with  fewer  than  five  full-time 
employees  are  exempted  from  certain  EEO 
reporting  and  record  keeping 
requirements. We  estimate  that  the  total 


”  The  Census  Bureau  counts  radio  stations 
located  at  the  same  facility  as  one  establishment. 
Therefore,  each  co-Iocated  AM/FM  combination 
counts  as  one  establishment. 

’*FCC  News  Release  No.  31327,  January  13, 1993. 

’’FCC  News  Release  No.  64958,  September  6, 
1996. 

100  vve  use  the  77  percent  figure  of  TV  stations 
operating  at  less  than  $10  million  for  1992  and 
apply  it  to  the  1996  total  of  1550  TV  stations  to 
arrive  at  1,194  stations  categorized  as  small 
businesses. 

'O'  We  use  the  96%  figure  of  radio  station 
establishments  with  less  than  $5  million  revenue 
from  the  Census  data  and  apply  it  to  the  12,088 
individual  station  count  to  arrive  at  11,605 
individual  stations  as  small  businesses. 

'OZFCC  News  Release,  Broadcast  Station  Totals  as 
of  December  31, 1996,  No.  71831,  January  21, 1997. 

'“The  Commission’s  definition  of  a  small 
broadcast  station  for  purposes  of  applying  its  EEO 
rules  was  adopted  prior  to  the  requirement  of 
approval  by  the  SBA  pursuant  to  Section  3(a)  of  the 
Small  Business  Act,  15  U.S.C.  632  (a),  as  amended 
by  Section  222  of  the  Small  Business  Credit  and 
Business  Opportunity  Enhancement  Act  of  1992, 
Public  Law  102-366,  secUon  222(b)(1),  106  Stat. 

999  (1992),  as  further  amended  by  the  Small 
Business  Administration  Reauthorization  and 
Amendments  Act  of  1994,  Public  Law  103-~403, 
section  301, 108  Stat.  4187  (1994).  However,  this 
definition  was  adopted  after  the  public  notice  and 
the  opportunity  for  comment.  See  Report  and  Order 
in  Docket  No.  18244,  23  FCC  2d  430  (1970),  35  FR 
8925  (June  6, 1970). 

'“See,  e.g.,  47  CFR  73.3612  (Requirement  to  file 
annual  employment  reports  on  Form  395  applies  to 
licensees  with  five  or  more  full-time  employees); 
First  Report  and  O^tlor  Docket  No.21474 
(Amendment  of  Broadcast  Equal  Employment 
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number  of  broadcast  stations  with  4  or  fewer 
employees  is  approximately  4,239.'®* 

Auxiliary,  Special  Broadcast  and  Other 
Program  Dihribution  Services 

38.  This  service  involves  a  variety  of 
transmitters,  generally  used  to  relay 
broadcast  programming  to  the  public 
(through  translator  and  booster  stations)  or 
within  the  program  distribution  chain  (horn 
a  remote  news  gathering  unit  baclrto  the 
station).  The  Commission  has  not  developed 
a  definition  of  small  entities  applicable  to 
broadcast  auxiliary  licensees.  Therefore,  the 
applicable  definition  of  small  entity  is  the 
definition  under  the  Small  Business 
Administration  (SBA)  rules  applicable  to 
radio  broadcasting  stations  (SIC  4832)  and 
television  broadcasting  stations  (SIC  4833). 

39.  There  are  currently  2,720  FM 
translators  and  boosters,  4,952  TV 
translators.'®*  The  FCC  does  not  collect 
financial  information  on  any  broadcast 
facility  and  the  Department  of  Commerce 
does  not  collect  fiiiancial  information  on 
these  auxiliary  broadcast  facilities.  We 
believe,  however,  that  most,  if  not  all,  of 
these  auxiliary  facilities  could  be  classified 
as  small  businesses  by  themselves.  We  also 
recognize  that  most  translators  and  boosters 
are  owned  by  a  parent  station  which,  in  some 
cases,  would  be  covered  by  the  revenue 
definition  of  small  business  entity  discussed 
above.  These  stations  would  likely  have 
annual  revenues  that  exceed  the  SBA 
maximum  to  be  designated  as  a  small 
business  (either  S5  million  for  aTadio  station 
or  $10.5  million  for  a  TV  station). 
Furthermore,  they  do  not  meet  the  Small 
Business  Act’s  definition  of  a  “small  business 
concern”  because  they  are  not  independently 
owned  and  operated."” 

40.  Multipoint  Distribution  Service  (MDS). 
This  service  involves  a  variety  of 
transmitters,  which  are  used  to  relay 
programming  to  the  home  or  office,  similar 
to  that  provided  by  cable  television 
systems.'®*  In  connection  with  the  1996  MDS 
auction  the  Commission  defined  small 
businesses  as  entities  who  had  annual 
average  gross  revenues  for  the  three 


Opportunity  Rules  and  FCC  Form  395),  70  FCC  2d 
1466  (1979),  50  FR  50329  (December  10, 1985).  Tlie 
Commission  is  currently  considering  how  to 
decrease  the  administrative  burdens  imposed  by  the 
EEO  rule  on  small  stations  while  maintaining  the 
effectiveness  of  our  broadcast  EEO  enforcement. 
Order  and  Notice  of  Proposed  Rule  Making  in  MM 
Docket  No.  96-16  (Streamlining  Broadcast  EEO 
Rule  and  Policies,  Vacating  the  EEO  Forfeiture 
Policy  Statement  and  Amending  Section  1.80  of  the 
Commission’s  Rules  to  Include  EEO  Forfeiture 
Guidelines),  11  FCC  Red  5154  (1996),  61  FR  9964 
(March  12, 1996).  One  option  under  consideration 
is  whether  to  define  a  si^l  station  for  purposes  of 
affording  such  relief  as  one  with  ten  or  fewer  full¬ 
time  employees. 

Compilation  of  1994  Broadcast  Station  Annual 
Employment  Reports  (FCC  Form  395B),  Equal 
Opportunity  Employment  Branch,  Mass  Media 
Bureau,  FCC. 

■e^FCC  News  Release,  Broadcast  Station  Totals  as 
of  December  31, 1996,  No.  71831,  January  21, 1997. 

•O’  15  U.S.C  632. 

•0*  For  purposes  of  this  item,  MDS  also  includes 
single  channel  Multipoint  Distribution  Service 
(MDS)  and  Multipoint  Distribution  Service  (MMDS) 
application  and  authorizations  collectively. 


preceding  years  not  in  excess  of  $40 
million.'®®  This  definition  of  a  small  entity  in 
the  context  of  MDS  auctions  has  been 
approved  by  the  SBA."®  These  stations  were 
licensed  prior  to  implementation  of  Section 
309(j)  of  the  Act.  Licenses  for  new  MDS 
facilities  are  now  awarded  to  auction  winners 
in  Basic  Trading  Areas  (BTAs)  and  BTA-like 
areas.'"  The  MDS  auctions  resulted  in  67 
successful  bidders  obtaining  licensing 
opportunities  for  493  BTAs.  Of  the  67 
auction  winners,  61  meet  the  definition  of  a 
small  business.  There  are  1,573  previously 
authorized  and  proposed  MDS  stations 
currently  licensed.  Thus,  we  conclude  that 
there  are  1,634  MDS  providers  that  are  small 
businesses  as  deemed  by  the  SBA  and  the 
Commission’s  auction  rides.  It  is  estimated, 
however,  that  only  1,145  MDS  licensees  are 
subject  to  regulatory  fees  and  the  number 
which  are  small  businesses  is  unknown. 

Wireless  and  Commercial  Mobile  Services 

41.  Cellular  Licensees.  Neither  the 
Commission  nor  the  SBA  has  developed  a 
definition  of  small  entities  applicable  to 
cellular  licensees.  The  closest  applicable 
definition  of  small  entity  is  the  definition 
under  the  SBA  rules  applicable  to 
radiotelephone  (wireless)  companies  (SIC 
4812).  The  most  reliable  source  of 
iiiformation  regarding  the  mnnber  of  cellular 
services  carriers  nationwide  of  which  we  are 
aware  appears  to  be  the  data  that  the 
Commission  collects  annually  in  connection 
with  the  TRS  Worksheet."^  According  to  the 
most  recent  data,  792  companies  reported 
that  they  were  engaged  in  the  provision  of 
cellular  services."*  Although  it  seems  certain 
that  some  of  these  carriers  are  not 
independently  owned  and  operated,  or  have 
more  than  1,500  employees,  we  are  unable  at 
this  time  to  estimate  with  greater  precision 
the  number  of  cellular  services  carriers  that 
would  qualify  as  small  business  concerns 
imder  the  SBA’s  definition.  Consequently, 
we  estimate  that  there  are  fewer  th^  792 
small  cellular  service  carriers. 

42.  220  MHz  Radio  Services.  Since  the 
Commission  has  not  yet  defined  a  small 
business  with  respect  to  220  MHz  radio 
services,  we  will  utilize  the  SBA’s  definition 
applicable  to  radiotelephone  companies — 
i.e.,  an  entity  employing  less  than  1,500 
persons. With  respect  to  the  220  MHz 
services,  the  Commission  has  proposed  a 


'“See  47  CFR  1.2110  (a)(1). 

"®  Amendment  of  Parts  21  and  74  of  the 
Commission's  Rules  with  Regard  to  Filing 
Procedures  in  the  Multip>oiut  Distribution  Service 
and  in  the  Instructional  Television  Fixed  Service 
and  Implementation  of  Section  309(j)  of  the 
Communications  Act — Competitive  Bidding,  10 
FCC  Red  9589  (1995),  60  FR  36524  (July  17, 1995). 

"  •  Id.  A  Basic  Trading  Area  (BTA)  is  the 
geographic  area  by  which  the  Multipoint 
Distribution  Service  is  licensed.  See  Rand  McNally 
1992  Commercial  Atlas  and  Marketing  Guide,  123rd 
Edition,  pp.  36-39. 

'  •*  Federal  Communications  Commission.  CCB 
Industry  Analysis  Division,  Telecommunication 
Industry  Revenue:  TRS  Worksheet  Data,  Tbl.  1 
(Average  Total  Telecommunication  Revenue 
Reported  by  Class  of  Carrier)  (December  1996)  (TRS 
Worksheet) 

"*/d. 

"♦13  CFR  121.201,  SIC  4812. 


two-tiered  definition  of  small  business  for 
purposes  of  auctions:  (1)  For  Economic  Area 
(EA)  licensees,"*  a  firm  with  average  annual 
gross  revenues  of  not  more  than  $6  million 
for  the  preceding  three  years,  and  (2)  for 
regional  and  nationwide  licensees,  a  firm 
with  average  annual  gross  revenues  of  not 
more  than  $15  million  for  the  preceding  three 
years."*  Since  this  definition  has  not  yet 
been  approved  by  the  SBA,  we  will  utilize 
the  SBA’s  definition  applicable  to 
radiotelephone  companies.  Given  the  feet 
that  nearly  all  radiotelephone  companies 
employ  fewer  than  1,500  employees, "*~with 
respect  to  the  approximately  3,800 
incrunbent  licensees  in  this  service,  we  will 
consider  them  as  small  businesses  under  the 
SBA  definition. 

43.  Private  and  Common  Carrier  Paging. 

The  Commission  has  proposed  a  two-tier 
definition  of  small  businesses  in  the  context 
of  auctioning  licenses  in  the  Common  Carrier 
Paging  and  exclusive  Private  Carrier  Paging 
services.  Under  the  proposal,  a  small 
business  will  be  defined  as  either  (1)  an 
entity  that,  together  with  its  affiliates  and 
controlling  principals,  has  average  gross 
revenues  for  the  three  preceding  years  of  not 
more  than  $3  million,  or  (2)  an  entity  that, 
together  with  affiliates  and  controlling 
principals,  has  average  gross  revenues  for  the 
three  preceding  calendar  years  of  not  more 
than  $15  million.  Since  the  SBA  has  not  yet 
approved  this  definition  for  paging  services, 
we  will  utilize  the  SBA’s  definition 
applicable  to  radiotelephone  companies,  i.e., 
an  entity  employing  fewer  than  1,500 
persons.  "*  At  present,  there  are 
approximately  24,000  Private  Paging 
licensees  and  74,000  Common  Carrier  Paging 
licensees.  We  estimate  that  the  majority  of 
private  and  common  carrier  paging  providers 
would  qualify  as  small  businesses  under  the 
SBA  definition. 

44.  Mobile  Service  Carriers.  Neither  the 
Commission  nor  the  SBA  has  developed  a 
definition  of  small  entities  specifically 
applicable  to  mobile  service  carriers,  such  as 
paging  companies.  The  closest  applicable 
definition  under  the  SBA  rules  is  for 
radiotelephone  (wireless)  companies.  The 
most  reliable  source  of  information  regarding 
the  niunber  of  mobile  service  carriers 
nationwide  of  which  we  are  aware  appears  to 
be  the  data  that  the  Commission  collects 
annually  in  connection  with  the  TRS 
Worksheet.  According  to  the  most  recent 
data,  117  companies  reported  that  they  were 
engaged  in  the  provision  of  mobile 


'  '*  Economic  Area  (EA)  licenses  refer  to  the  60 
frequencies  in  the  172  geographic  areas  as  defined  • 
by  the  Bureau  of  Economic  Analysis,  Department  of 
Commerce.  See  Amendment  of  Part  90  of  the 
Commission's  Rules  to  Provide  for  the  Use  of  the 
220-222  MHz  Band  by  the  Private  Land  Mobile 
Radio  Service,  Second  Memorandum  Opinion  and 
Order  and  Third  Notice  of  Proposed  Rule  Making, 

GN  Docket  93-252, 10  FCC  Red  6880  (1995),  60  FR 
26861  (May  19, 1995). 

1 16  Id. 

"’See  U.S.  Bureau  of  the  Census,  U.S. 

Department  of  Commerce,  1992  Census  of 
Transportation,  Communications,  and  Utilities, 
UC92-S-1,  Subject  Series,  Establishment  and  Firm 
Size,  Tbl.  5,  Employment  Size  of  Firms;  1992,  SIC 
4812  (issued  May  1995). 

"» 13  CFR  121.201,  SIC  4812. 
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services."^  Although  it  seems  certain  that 
some  of  these  carriers  are  not  independently 
owned  and  operated,  or  have  more  than 
1,500  employees,  we  are  unahle  at  this  time 
to  estimate  with  greater  precision  the  number 
of  mobile  service  carriers  that  would  qualify 
under  the  SBA’s  dehnition.  Consequently, 
we  estimate  that  there  are  fewer  than  117 
small  entity  mobile  service  carriers. 

45.  Broadband  Personal  Communications 
Service  (PCS).  The  broadband  PCS  spectrum 
is  divided  into  six  hequency  blocks 
designated  A  through  F  and  the  Commission 
has  held  auctions  for  each  block.  The 
Conunission  defined  "small  entity”  for 
Blocks  C  and  F  as  an  entity  that  has  average 
gross  revenues  of  less  than  $40  million  in  the 
three  previous  calendar  years.'“  For  Block  F, 
an  additional  classification  for  "very  small 
business"  was  added  and  is  defined  as  an 
entity  that,  together  with  their  affiliates,  has 
average  gross  revenues  of  not  more  than  $15 
million  for  the  preceding  three  calendar 
years. '2'  These  regulations  defining  "small 
entity”  in  the  context  of  broadband  PCS 
auctions  have  been  approved  by  the  SBA.  No 
small  businesses  within  the  SBA-approved 
definition  bid  successfully  for  licenses  in 
Blocks  A  and  B.  There  were  90  winning 
bidders  that  qualified  as  small  entities  in  the 
Block  C  auctions.  A  total  of  93  small  and  very 
small  business  bidders  won  approximately 
40%  of  the  1,479  licenses  for  Blocks  D,  E, 
and  F.'“  However,  licenses  for  blocks  C 
through  F  have  not  been  awarded  fully; 
therefore  there  are  few,  if  any,  small 
businesses  currently  providing  PCS  services. 
Based  on  this  information,  we  conclude  that 
the  number  of  small  broadband  PCS  licensees 
will  include  the  90  winning  C  Block  bidders 
and  the  93  qualifying  bidders  in  the  D,  E,  and 
F  blocks,  for  a  total  of  183  small  PCS 
providers  as  defined  by  the  SBA  and  the 
Commission’s  auction  rules. 

46.  Narrowband  PCS.  The  Commission  has 
auctioned  nationwide  and  regional  licenses 
for  narrowband  PCS.  There  are  11 
nationwide  and  30  regional  licensees  for 
narrowband  PCS.  The  Commission  does  not 
have  sufficient  information  to  determine 
*  whether  any  of  these  licensees  are  small 
businesses  within  the  SBA-approved 
definition.  At  present,  there  have  been  no 
auctions  held  for  the  major  trading  area 
(MTA)  and  basic  trading  area  (BTA) 
narrowband  PCS  licenses.  The  Commission 
anticipates  a  total  of  561  MTA  licenses  and 
2,958  BTA  licenses  will  be  awarded  in  the 
auctions.  Those  auctions,  however,  have  not 
yet  been  scheduled.  Given  Ihe  facts  that 


"9  Id. 

>20  See  Amendment  of  Parts  20  and  24  of  the 
Commission's  Rules^Broadband  PCS  Competitive 
Bidding  and  the  Commercial  Mobile  Radio  Service 
Spectrum  Cap,  Report  and  Order,  FCC  96-278,  WT 
Ilocket  No.  9^59,  paras.  57-60  (released  June  24, 

1996) ,  61  FR  33859  (July  1,  1996);  see  also  47  CFR 
24.720(b). 

■2'  See  Amendment  of  Parts  20  and  24  of  the 
Commission's  Rules — Broadband  PCS  Comjjetitive 
Bidding  and  the  Commercial  Mobile  Radio  Service 
Spectrum  Cap,  Report  and  Order,  FCC  96-278,  WT 
Docket  No.  96-59,  para.  60  (1996),  61  FR  33859 
(July  1, 1996). 

'22 FCC  News,  Broadband  PCS,  D,  E  and  F  Block 
Auction  Closes,  No.  71744  (released  January  14, 

1997) . 


nearly  all  radiotelephone  companies  have 
fewer  than  1,500  employees  and  that  no 
reliable  estimate  of  the  number  of 
prospective  MTA  and  BTA  narrowband 
licensees  can  be  made,  we  assume  that  all  of 
the  licenses  will  be  awarded  to  small  entities, 
as  that  term  is  defined  by  the  SBA. 

47.  Rural  Radiotelephone  Service.  The 
Commission  has  not  adopted  a  definition  of 
small  business  specific  to  the  Rural 
Radiotelephone  Service,  which  is  defined  in 
§  22.99  of  the  Commission’s  Rules. '^3  A 
significant  subset  of  the  Rural 
Radiotelephone  Service  is  BETRS,  or  Basic 
Exchange  Telephone  Radio  Systems  (the 
parameters  of  which  are  defined  in  §§  22.757 
and  22.759  of  the  Commission’s  Rules). 
Accordingly,  we  will  use  the  SBA’s 
definition  applicable  to  radiotelephone 
companies,  i.e.,  an  entity  employing  fewer 
than  1,500  persons.  There  are  approximately 
1,000  licensees  in  the  Rural  Radiotelephone 
Service,  and  we  estimate  that  almost  ^1  of 
them  qualify  as  small  under  the  SBA’s 
definition  of  a  small  business. 

48.  Air-Ground  Radiotelephone  Service. 

The  Commission  has  not  adopted  a  definition 
of  small  business  specific  to  the  Air-Ground 
Radiotelephone  Service,  which  is  defined  in 
§  22.99  of  the  Commission’s  Rules. 
Accordingly,  we  will  use  the  SBA’s 
definition  applicable  to  radiotelephone 
companies,  i.e.,  an  entity  employing  fewer 
than  1,500  persons. '^6  There  are 
approximately  100  licensees  in  the  Air- 
Ground  Radiotelephone  Service,  and  we 
estimate  that  almost  all  of  them  qualify  as 
small  imder  the  SBA  definition. 

49.  Specialized  Mobile  Radio  Licensees 
(SMR).  Pursuant  to  47  CFR  90.814(b)(1),  the 
Commission  awards  bidding  credits  in 
auctions  for  geographic  area  800  MHz  and 
900  MHz  Specialized  Mobile  Radio  (SMR) 
licenses  to  firms  that  had  revenues  of  less 
than  $15  million  in  each  of  the  three 
previous  calendar  years.  This  regulation 
defining  "small  entity”  in  the  context  of  800 
MHz  and  900  MHz  SMR  has  been  approved 
by  the  SBA.'*’'  Therefore,  the  regulatory  fees 
in  this  item  apply  to  SMR  providers  in  the 
800  MHz  and  900  MHz  bands  that  either  hold 
geographic  area  licenses  or  have  obtained 
extended  implementation  authorizations.  We 
do  not  know  how  many  firms  provide  800 
MHz  or  900  MHz  geographic  area  SMR 
service  pursuant  to  extended  implementation 
authorizations,  nor  how  many  of  these 


'23  47  CFR  22.9. 

'2*13  CFR  121.201,  SIC  4812. 

'23 /d. 

'2‘/d. 

'22  See  Amendment  of  Parts  2  and  90  of  the 
Commission’s  Rules  to  Provide  for  the  Use  of  200 
Channels  Outside  the  Designated  Filing  Areas  in 
the  896-901  MHz  and  the  935-940  MHz  Bands 
Allotted  to  the  Specialized  Mobile  Radio  Pool,  PR 
Docket  No.  89-583,  Second  Order  on 
Reconsideration  and  Seventh  Report  and  Order,  11 
FCC  Red  2639,  2693-702  (1995),  60  FR  48913 
(September  21, 1995);  Amendment  of  Part  90  of  the 
Commission's  Rules  to  Facilitate  Future 
Development  of  SMR  Systems  in  the  800  MHz 
Frequency  Band,  PR  Docket  No.  93—144,  First 
Report  and  Order,  Eighth  Report  and  Order,  and 
Second  Further  Notice  of  Proposed  Rule  Making,  11 
FCC  Red  1463  (1995),  61  FR  6212  (February  16, 
1996). 


providers  have  aimual  revenues  of  less  than 
$15  million.  We  do  know  that  one  of  these 
firms  has  over  $15  million  in  revenues.  We 
assume  that  all  of  the  remaining  existing 
extended  implementation  authorizations  are 
held  by  small  entities,  as  that  term  is  defined 
by  the  SBA.  The  Commission  has  held 
auctions  for  geographic  area  licenses  in  the 
900  MHz  SMR  band.  There  were  60  wiiming 
bidders  who  qualified  as  small  entities  in  the 
900  MHz  auction.  Based  on  this  information, 
we  conclude  that  the  number  of  geographic 
area  SMR  licensees  affdCted  includes  these  60 
small  entities 

50.  In  addition  to  those  licensees  described 
in  paragraph  49  above,  the  regulatory  fees 
apply  to  all  SMR  providers  in  the  Private 
Mobile  Radio  Service  (PMRS)  and  the 
Commercial  Mobile  Radio  Service  (CMRS), 
except  for  those  licensees  that  are  statutorily 
exempt.  These  radios  are  used  by  companies 
of  all  sizes  operating  in  all  U.S.  business 
categories.  Because  of  the  vast  array  of  SMR 
users,  the  Commission  has  not  developed  nor 
would  it  be  possible  to  develop  a  definition 
of  small  entities  specifically  applicable  to 
SMR  users.  For  the  purpose  of  determining 
whether  a  licensee  is  a  small  business  as 
defined  by  the  SBA,  each  licensee  would 
need  to  be  evaluated  within  its  own  business 
area. 

51.  Private  Land  Mobile  Radio  Licensees 
(PLMR).  These  radios  are  used  by  companies 
of  all  sizes  operating  in  all  U.S.  business 
categories.  Because  of  the  vast  array  of  PLMR 
users,  the  Commission  has  not  developed  nor 
would  it  be  possible  to  develop  a  definition 
of  small  entities  specifically  applicable  to 
PLMR  users.  For  the  purpose  of  determining 
whether  a  licensee  is  a  small  business  as 
defined  by  the  SBA,  each  licensee  would 
need  to  be  evaluated  within  its  own  business 
area. 

52.  The  Commission  is  imable  at  this  time 
to  estimate  the  number  of  small  businesses 
which  could  be  impacted  by  the  rules. 
However,  the  Conunission’s  1994  Annual 
Report  on  PLMRs  '**  indicates  that  at  the  end 
of  fiscal  year  1994  there  were  1,087,267 
licensees  operating  12,481,989  transmitters 
in  the  PLhDt  bands  below  512  MHz.  Further, 
because  any  entity  engaged  in  a  conunercial 
activity  is  eligible  to  hold  a  PLMR  license, 
these  rules  could  potentially  impact  every 
small  business  in  the  U.S. 

53.  Amateur  Radio  Service.  We  estimate 
that  10,000  applicants  will  apply  for  vanity 
call  signs  in  FY  1997.  All  are  presumed  to 
be  individuals.  All  other  amateur  licensees 
are  exempt  -from  payment  of  regulatory  fees. 

54.  Aviation  and  Marine  Radio  Service. 
Small  businesses  in  the  aviation  and  marine 
radio  services  use  a  marine  very  high 
fiequency  (VHF)  radio,  any  type  of 
emergency  position  indicating  radio  beacon 
(EPIRB),  and/or  radar,  a  VHF  aircraft  radio, 
and/or  any  type  of  emergency  locator 
transmitter  (ELT).  The  Commission  has  not 
developed  a  definition  of  small  entities 
specifically  applicable  to  these  small 
businesses.  Therefore,  the  applicable 
definition  of  small  entity  is  the  definition 
under  the  Small  Business  Administration 


'2*  Federal  Communications  Commission,  60th 
Annual  Report,  Fiscal  Year  1994  at  116. 
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rules  applicable  to  water  transportation  and 
transportation  by  air.  This  definition 
provides  that  a  small  entity  is  any  entity 
employing  less  than  500  persons  for  water 
transportation,  and  1,500  for  transportation 
by  air.'^  The  Commission  is  unable  at  this 
time  to  make  a  meaningful  estimate  of  the 
number  of  potential  small  businesses. 

55.  Most  applicants  for  individual 
recreational  licenses  are  individuals. 
Approximately  581,000  ship  station  licensees 
and  131,000  aircraft  station  licensees  operate 
domestically  and  are^ot  subject  to  the  radio 
carriage  requirements  of  any  statute  or  treaty. 
Therefore,  for  purposes  of  our  evaluations 
and  conclusions  in  this  FRFA,  we  estimate 
that  there  may  be  at  least  712,000  potential 
licensees  which  are  small  businesses,  as  that 
term  is  defined  by  the  SBA.  We  estimate, 
however,  that  only  22,250  will  be  subject  to 
FY  1997  regulatory  fees. 

56.  Microwave  Video  Services.  Microwave 
services  includes  common  carrier,'^  private 
operational  fixed, and  broadcast  auxiliary 
radio  services. At  present,  there  are  22,015 
common  carrier  licensees,  approximately 
61,670  private  operational  ^ed  licensees 
and  broadcast  auxiliary  radio  licensees  in  the 
microwave  services.  Inasmuch  as  the 
Conunission  has  not  yet  defined  a  small 
business  with  respect  to  microwave  services, 
we  will  utilize  the  SBA’s  dehnition 
applicable  to  radiotelephone  companies — 
i.e.,  an  entity  with  less  than  1,500  persons. 

As  for  estimates  regarding  small  businesses 
within  the  broadcast  service,  we  rely  on  our 
estimates  as  discussed  under  mass  media 
services.  Although  some  of  these  companies 
may  have  more  than  1,500  employees,  we  are 
unable  at  this  time  to  estimate  with  greater 
precision  the  number  of  microwave  service 
providers  other  than  broadcast  licensees  that 
would  qualify  under  the  SBA’s  definition. 

57.  Public  Safety  Radio  Services.  Public 
Safety  radio  services  include  police,  fire, 
local  government,  forestry  conservadon, 
highway  maintenance,  and  emergency 
medical  services. There  are  a  total  of 


'»See  13  CFR  121.201,  SIC  Major  Group  Code 
44 — ^Water  Transportation  (4491, 4492, 4493,  4499) 
and  45 — ^Transportation  by  Air  (4522,  4581). 

'“47  CFR  101  et  seq  (formerly  part  21  of  the 
Commission’s  rules). 

Persons  eligible  under  parts  80  and  90  of  the 
Commission’s  rules  can  use  private  Operational 
Fixed  Microwave  services.  See  47  CFR  80  et  seq,  90 
et  seq.  Stations  in  this  service  are  called 
operational-6xed  to  distinguish  them  horn  common 
carrier  and  public  fixed  stations.  Only  the  licensee 
may  use  an  operational-hxed  station,  and  only  for 
communications  related  to  the  licensee's 
commercial,  industrial,  or  safety  operations. 

■32  Broadcast  Auxiliary  Microwave  Service  is 
governed  by  part  74  of  title  47  of  the  Commission’s 
rules.  See  47  CFR  74  et  seq.  Available  to  licensees 
of  broadcast  stations  and  to  broadcast  and  cable 
network  entities,  broadcast  auxiliary  microwave 
stations  are  used  for  relaying  broadcast  television 
signals  from  the  studio  to  the  transmitter,  or 
between  two  points,  such  as  a  main  studio  and  an 
auxiliary  studio.  The  broadcast  auxiliary  microwave 
services  also  include  mobile  TV  pickups  which 
relay  signals  from  a  remote  location  back  to  the 
studio. 

•33 13  CFR  121.201,  SIC  4812. 

'3*  With  the  exception  of  the  special  emergency 
service,  these  services  are  governed  by  subpart  B  of 
part  90  of  the  Commission’s  rules.  47  CFR  90.15 


approximately  127,540  licensees  within  these 
services.  Governmental  entities  as  well  as 
private  businesses  comprise  the  licensees  for 
these  services.  As  we  indicated  in  the 
introductory  paragraph,  all  governmental 
entities  with  populations  of  less  than  50,000 
fall  within  the  definition  of  a  small 
business. '35  There  are  approximately  37,566 
governmental  entities  with  populations  of 
less  than  50.000. '3*  All  of  these  licensees  are 
exempt  from  payment  of  regulatory  fees. 

58.  Personal  Radio  Services.  Personal  radio 
services  provide  short-range,  low  power 
radio  for  personal  communications,  radio 
signalling  and  business  communications  not 
provided  for  in  other  services.  These  services 
include  citizen  band  (CB)  radio  service, 
general  mobile  radio  service  (GMRS),  radio 
control  radio  service,  and  family  radio 
service  (FRS).'3’  Inasmuch  as  the  CB,  GMRS, 
and  FRS  licensees  are  individuals,  no  small 
business  definition  applies  for  these  services. 
We  are  unable  at  this  time  to  estimate  the 
number  of  licensees  that  would  qualify  as 
small  imder  the  SBA’s  definition,  however, 
only  GMRS  licensees  are  subject  to  regulatory 
fees. 

59.  Offshore  Radiotelephone  Service.  This 
service  operates  on  seve^  UHF  TV 
broadcast  channels  that  are  not  used  for  TV 
broadcasting  in  the  coastal  area  of  the  states 
bordering  the  Gulf  of  Mexico. '3*  At  present. 


through  90.27.  The  police  service  includes  26,608 
licensees  that  serve  state,  county,  and  municipal 
enforcement  through  telephony  (voice),  telegraphy 
(code)  and  teletype  and  facsimile  (printed  material). 
The  fire  radio  service  includes  22,677  licensees 
comprised  of  private  volunteer  or  professional  fire 
companies  as  well  as  units  under  governmental 
control.  The  local  government  service  that  is 
presently  comprised  of  40,512  licensees  that  are 
state,  county,  or  municipal  entities  that  use  the 
radio  for  official  purposes  not  covered  by  other 
public  safety  services.  There  are  7,325  licensees 
within  the  forestry  service  which  is  comprised  of 
licensees  from  state  departments  of  conservation 
and  private  forest  organizations  who  set  up 
communications  networks  among  fire  lookout 
towers  and  ground  crews.  The  9,480  state  and  local 
govenunents  are  licensed  to  highway  maintenance 
service  provide  emergency  and  routine 
communications  to  aid  other  public  safety  services 
to  keep  main  roads  safe  for  vehicular  traffic.  The 
1,460  licensees  in  the  Emergency  Medical  Radio 
Service  (EMRS)  use  the  39  channels  allocated  to 
this  service  for  emergency  medical  service 
communication  related  to  the  actual  delivery  of 
emergency  medical  treatment.  47  CFR  90.15 
through  90.27.  The  19,478  licensees  in  the  special 
emergency  service  include  medical  services,  rescue 
organizations,  veterinarians,  handicapped  persons, 
disaster  relief  organizations,  school  buses,  beach 
patrols,  establishments  in  isolated  areas, 
conununications  standby  facilities,  and  emergency 
repair  of  public  communications  facilities.  47  CFR 
90.33  through  90.55. 

'35  5  U.S.C.601(5). 

'3«United  States  Dept,  of  Commerce,  Bureau  of 
the  Census,  1992  Census  of  Governments  (1992 
Census). 

'33  Licensees  in  the  Citizens  Band  (CB)  Radio 
Service.  General  Mobile  Radio  Service  (GMRS), 
Radio  Control  (R/C)  Radio  Service  and  Family 
Radio  Service  (FRS)  are  governed  by  subpart  D, 
subpart  A,  subpart  C  ,  and  subpart  B,  respectively, 
of  part  95  of  the  Commission’s  rules.  47  CFR  95.401 
through  95.428:  95.1  through  95.181;  95.201 
through  95.225;  47  CFR  95.191  through  95.194. 

'3*  These  licensees  are  governed  by  subpart  I  of 
part  22  of  the  Commission’s  rules.  47  CFR  22.1001 
through  22.1037. 


there  are  approximately  55  licensees  in  this 
service.  We  are  unable  at  this  time  to 
estimate  the  number  of  licensees  that  would 
qualify  as  small  under  the  SBA’s  definition. 

IV.  Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements: 

60.  With  certain  exceptions,  the 
Commission’s  Schedule  of  Regulatory  Fees 
applies  to  all  Conunission  licensees  and 
regulatees.  Most  licensees  will  be  required  to 
count  the  number  of  licenses  or  call  signs 
authorized,  complete  and  submit  an  FCC 
Form  159,  “FCC  Remittance  Advice,’’  and 
pay  a  regulatory  fee  based  on  the  number  of 
licenses  or  call  signs. '3’  Interstate  telephone 
service  providers  must  compute  their  annual 
regulatory  fee  based  on  their  adjusted  gross 
interstate  revenue  using  information  they 
already  supply  to  the  Commission  in 
compliance  with  the  TRS  Fund,  and  they 
must  complete  and  submit  the  FCC  Form 
159.  Compliance  with  the  fee  schedule  will 
require  some  licensees  to  tabulate  the 
number  of  units  (e.g.,  cellular  telephones, 
pagers,  cable  TV  subscribers)  they  have  in 
service,  complete  and  submit  an  FCC  Form 
159.  Licensees  ordinarily  will  keep  a  list  of 
the  number  of  units  they  have  in  service  as 
part  of  their  normal  business  practices. 
Licensees/regulatees  that  must  pay  on  the 
basis  of  subscriber  counts  shall  submit 
documentation  which  supports  the  number 
of  units  for  which  payment  is  submitted. 
Each  licensee/regulatee  shall  provide 
certification  by  affixing  their  signature  to  the 
FCC  Form  159  that  all  information  submitted 
is  true  and  accurate.  No  additional  outside 
professional  skills  are  required  to  complete 
the  FCC  Form  159,  and  it  can  be  completed 
by  the  employees  responsible  for  an  entity’s 
business  records. 

61.  Each  licensee  must  submit  the  FCC 
Form  159  to  the  Commission’s  lockbox  bank 
after  computing  the  number  of  units  subject 


'3’The  following  categories  are  exempt  fi-om  the 
Commission’s  Schedule  of  Regulatory  Fees: 

Amateur  radio  licensees  (except  applicants  for 
vanity  call  signs )and  operators  in  other  non- 
licensed  services  (e.g..  Personal  Radio,  part  15,  ship 
and  aircraft).  Governments  and  non-profit  (exempt 
under  Section  501(c)  of  the  Internal  Revenue  Code) 
entities  are  exempt  from  payment  of  regulatory  fees 
and  need  not  submit  payment.  Non-commercial 
educational  broadcast  licensees  are  exempt  from 
regulatory  fees  as  are  licensees  of  auxiliary 
broadcast  services  such  as  low  power  auxiliary 
stations,  television  auxiliary  service  stations, 
remote  pickup  stations  and  aural  broadcast 
auxiliary  stations  where  such  licenses  are  used  in 
conjunction  with  commonly  owned  non¬ 
commercial  educational  stations.  Emergency  Alert 
System  licenses  for  auxiliary  service  facilities  are 
also  exempt  as  are  instructional  television  fixed 
service  licensees.  Regulatory  fees  are  automatically 
waived  for  the  licensee  of  any  translator  station 
that:  (1)  is  not  licensed  to,  in  whole  or  in  part,  and 
does  not  have  conunon  ownership  with,  the 
licensee  of  a  commercial  broadcast  station;  (2)  does 
not  derive  income  fi:om  advertising;  and  (3)  is 
dependent  on  subscriptions  or  contributions  from 
members  of  the  community  served  for  supptort. 
Receive  only  earth  station  permittees  are  exempt 
from  payment  of  regulatory  fees.  A  regulatee  will 
be  relieved  of  its  fee  payment  requirement  if  its 
total  fee  due,  including  all  categories  of  fees  for 
which  payment  is  due  by  the  entity,  amounts  to  less 
than  $10. 
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to  the  fee.  As  an  option,  licensees  are 
permitted  to  file  electronically  or  on 
computer  diskette  to  minimize  the  bturden  of 
submitting  multiple  copies  of  the  FCC  Form 
159.  Although  not  mandatory,  the  latter 
procedure  may  require  additional  technical 
skills.  Licensees  who  pay  small  fees  in 
advance  supply  fee  information  as  part  of 
their  application  and  do  not  need  to  use  the 
FCC  Form  159. 

62.  Licensees  and  regulatees  that  are 
exempt  from  payment  of  regulatory  fees  due 
to  their  status  under  Section  501(c)  of  the 
Internal  Revenue  Code,  26  U.S.C.  501(c), 
shall  submit  a  copy  of  their  current  IRS 
Determination  Letter  or  equivalent 
certification  from  a  governmental  authority 
attesting  to  their  non-profit  status. 

63.  Licensees  and  regulatees  are  advised 
that  failure  to  submit  the  required  regulatory 
fee  and/or  the  required  supporting 
documentation  in  a  timely  manner  will 
subject  the  licensee  or  regulatee  to  a  late 
payment  fee  of  an  additional  25%  in  addition 
to  the  required  fee.'^  Until  payment  is 
received,  no  new  or  pending  applications 
will  be  processed,  and  existing 
authorizations  may  be  subject  to 
rescission.'*'  Further,  in  accordance  with  the 
Debt  Collection  Improvement  Act  of  1996, 
federal  agencies  may  bar  a  person  or  entity 
from  obtaining  a  federal  loan  or  loan 
insurance  guarantees  if  that  person  or  entity 
fails  to  pay  a  delinquent  debt  owed  to  any 
federal  agency.'*^  Thus,  debts  owed  to  the 
Commission  may  result  in  a  person  or  entity 
being  denied  a  federal  loan  or  loan  guarantee 
pending  before  another  federal  agency  until 
such  obligations  are  paid.'*^ 

64.  The  Commission’s  rules  currently  make 
provision  for  relief  in  exceptional 
circumstances.  Persons  or  entities  that 
believe  they  have  been  placed  in  the  wrong 
regulatory  fee  category  or  are  experiencing 
extraordinary  and  compelling  financial 
hardship,  upon  a  showing  that  such 
circumstances  override  the  public  interest  in 
reimbursing  the  Commission  for  its 
regulatory  costs,  may  request  a  waiver, 
reduction  or  deferment  of  payment  of  the 
regulatory  fee.'**  However,  timely 
submission  of  the  required  regulatory  fee 
must  accompany  requests  for  waivers  or 
reductions.  This  will  avoid  any  late  payment 
penalty  if  the  request  is  denied.  The  fee  will 
be  refunded  if  the  request  is  granted.  In 
exceptional  and  compelling  instances  (where 
payment  of  the  regulatory  fee  along  with  the 
waiver  or  reduction  request  could  result  in 
reduction  of  service  to  a  community  or  other 
financial  hardship  to  the  licensee),  the 
Commission  will  accept  a  petition  to  defer 
payment  along  with  a  waiver  or  reduction 
request. 

'■“47  U.S.C  l.t  164(a). 

■*'47  U.S.C.  1.1164(c). 

'*2  Public  Law  104-134, 110  Stat.  1321  (1996). 

■«»31  U.S.C.  7701(c)(2)(B). 

'**47  U.S.C.  1.1166. 

■*«See  47  U.S.C.  159  (b)(1)(A)  and  (b)(3). 


V.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

65.  The  Omnibus  Consolidated 
Appropriation  Act,  Public  Law  104—208  , 
requires  the  Commission  to  revise  its 
Schedule  of  Regulatory  Fees  in  order  to 
recover  the  amount  of  regulatory  fees  that 
Congress,  pursuant  to  Section  9(a)  of  the 
Communications  Act.  as  amended,  has 
required  it  to  collect  for  Fiscal  Year  (FY) 

1997.  See  47  U.S.C.  159  (a).  We  have  sought 
comment  on  the  proposed  methodology  for 
implementing  these  statutory  requirements 
and  any  other  potential  impact  of  these 
proposals  on  small  business  entities.  The 
Commission  agrees  with  the  comments 
submitted  by  AMTA  concerning  inclusion  of 
all  SMR  providers  among  licensees  subject  to 
payment  of  regulatory  fees.  Clarifying 
language  has  ^en  added  to  this  FRF  A.  (See 
p>aragraph  50  infra.) 

66.  With  the  introduction  of  actual  cost 
accounting  data  for  computation  of 
regulatory  fees,  we  found  that  some  fees 
which  were  very  small  in  previous  years 
would  have  increased  dramatically.  The 
statute  establishing  regulatory  fees  provides 
for  permitted  amendments  to  be  made  to  the 
schedule  of  fees  in  the  public  interest. '**  The 
methodology  adopted  in  this  Report  and 
Order  minimizes  this  impact  by  limiting  the 
amount  of  increase  and  shifting  costs  to  other 
services  which,  for  the  most  part,  are  larger 
entities. 

67.  Conversely,  we  have  found  that  our 
costs  for  regulating  commercial  microwave 
(domestic  public  fixed)  services  are 
significantly  lower  than  previously  thought. 
We  are,  therefore,  eliminating  the  armual 
“large”  regulatory  fee  for  domestic  public 
fixed  services  and  combining  this  fee 
category  with  the  private  microwave  service 
with  a  single  “microwave”  designation.  The 
impact  on  domestic  public  fixed  licensees 
will  be  a  reduction  of  the  fee  to  a  “small”  up 
front  payment  for  the  entire  license  term 
applied  only  to  new.  modification  and 
renewal  applicants.  Current  domestic  public 
fixed  licensees  are  exempt  from  payment  of 
a  regulatory  fee  until  such  time  as  they  apply 
for  a  modification  or  renewal  of  their  license. 

68.  We  have  developed  and  adopted  an 
alternative  methodology  for  assessing  fees  to 
recover  the  regulatory  costs  attributable  to 
AM  and  FM  radio  stations.  The  radio 
industry  has  requested  relief  for  small 
stations,  and  we  have  received  two 
alternative  proposals  which  we  have 
evaluated.  One  would  segment  licensees  by 
Arbitron  radio  markets  in  addition  to  station 
class. '*^  The  other  proposal  would  segment 
licensees  by  service  area  population  in 
addition  to  station  class.'*''  Although  neither 
proposal  was  found  workable  in  its  proposed 
state,  we  have  expanded  upon  the  use  of 
population  data  to  formulate  our  own 

'**See  discussion  of  Montana  Broadcasters 
Association  Comments  at  NPRM  paragraphs  29-32 
supra. 

See  discussion  of  NAB  Comments  at  NPRM 
paragraphs  33-36  supra. 

'**Th'e  Wireless  Telecommunications  Bureau’s 
stafi  advises  that  they  do  not  anticipate  receiving 
any  applications  for  IVDS  in  FY  1997.  Therefore, 


schedule.  The  impact  of  adoption  of  our 
proposal  will  result  in  lower  fees  for  smaller, 
less  powerful  stations  relative  to  larger,  more 
powerful  stations  in  the  same  radio  market; 
or  stations  potentially  serving  a  larger 
population. 

69.  Several  categories  of  licensees  and 
regulatees  are  exempt  from  payment  of 
regulatory  fees.  See  Footnote  103  supra. 

Report  to  Congress:  The  Commission  shall 
include  a  copy  of  this  Final  Regulatory 
Flexibility  Analysis,  along  with  this  Report 
and  Order,  in  a  report  to  Congress  pursilant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  5  U.S.C 
801(a)(1)(A).  A  copy  of  this  FRFA  (or 
summary  thereof)  will  also  be  published  in 
the  Federal  Regieter,  along  with  this  Report 
and  Order. 

Attachment  B— Sourcee  of  Pa]nnent  Unit 
Estimates  for  FY  1997 

In  order  to  calculate  individual  service  fees 
for  FY  1997,  we  adjusted  FY  1996  payment 
units  for  each  service  to  more  accurately 
reflect  expected  FY  1997  payment  liabilities. 
We  obtained  our  updated  estimates  through 
a  variety  of  means.  For  example,  we  used 
Commission  licensee  data  bases,  actual  prior 
year  payment  records  and  industry  and  trade 
association  projections  when  available.  We 
tried  to  obtain  verification  for  these  estimates 
from  multiple  sources  and,  in  all  cases,  we 
compared  FY  1997  estimates  with  actual  FY 

1996  payment  units  to  ensure  that  our 
revised  estimates  were  reasonable.  Where  it 
made  sense,  we  adjusted  and/or  rounded  our 
final  estimates  to  take  into  consideration  the 
fact  that  certain  variables  that  impact  on  the 
number  of  payment  units  cannot  yet  be 
estimated  exactly.  These  include  an 
unknown  number  of  waivers  and/or 
exemptions  that  may  occur  in  FY  1997  and 
the  fact  that,  in  many  services,  the  number 
of  actual  licensees  or  station  operators 
fluctuates  from  time  to  time  due  to  economic, 
technical  or  other  reasons.  Therefore,  when 
we  note,  for  example,  that  our  estimated  FY 

1997  payment  units  are  based  on  FY  1996 
actual  payment  units,  it  does  not  necessarily 
mean  that  our  FY  1997  projection  is  exactly 
the  same  number  as  FY  1996.  It  means  that 
we  have  either  rounded  the  FY  1997  number 
or  adjusted  it  slightly  to  account  for  these 
variables. 


since  there  is  no  volume,  there  will  be  no  regulatory 
fee  in  the  IVDS  category  for  FY  1997. 

'**  Licensees  in  the  PMRS  were  given  until 
August  of  1996  to  decide  whether  to  convert  to 
CMRS.  For  FY  1997,  we  anticipate  a  substantial 
increase  in  the  volume  of  licensees  in  the  CMRS 
category  and  a  corresponding  decrease  in  the 
number  of  licensees  remaining  in  the  PMRS 
category. 
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Fee  category  Sources  of  payment  unit  estimates 


Land  Mobile  (All),  Microwave,  IVDS,'**  Marine  (Ship  &  Coast),  Aviation 
(Aircraft  &  Ground),  GMRS,  Amateur  Vanity  Call  Signs. 

CMRS  Mobile  Services  (ind.  Cellular/Public  Mobile  Radio  Services).'^ 

CMRS  Messaging  Services . 

AM/FM  Radio  Stations . 

UHF/VHF  Television  Stations . 

AM/FM/TV  Construction  Permits . . ; . 

LPTV,  Translators  and  Boosters  . . 

Auxiliaries . 

MDS/MMDS . ; . 

Cable  Antenna  Relay  Service  (CARS) . 

Cable  Television  System  Subscribers . 

IXCs/LECs,CAPs,  Other  Service  Providers  . 

Earth  Stations  . 

Space  Stations  &  LEOs . 

International  Bearer  Circuits . 

International  HF  Broadcast  Stations,  International  Public  Fixed  Radio 
Service. 

Based  on  Wireless  Telecommunications  Bureau  (WTB)  projections  of  1 

new  applications  and  renewals  taking  into  consideration  existing  | 

Commission  licensee  data  bases. 

Based  on  industry  estimates  of  growth  between  FY  1996  and  FY  1997  1 

and  WTB  projections  of  new  applications  and  average  number  of 
mobile  units  associated  with  each  application. 

Based  on  industry  estimates  of  the  number  of  units  in  operation. 

Based  on  Mass  Media  Bureau  licensee  data. 

Based  on  actual  FY  1996  payment  units.  1 

Based  on  actual  FY  1996  payment  units. 

Based  on  actual  FY  1996  payment  units. 

Based  on  actual  FY  1996  payment  units. 

Based  on  actual  FY  1996  payment  units. 

Based  on  actual  FY  1 996  payment  units. 

Based  on  Cable  Services  Bureau  and  industry  estimates  of 
subscribership. 

Based  on  actual  FY  1996  interstate  revenues  associated  with  contribu¬ 
tions  to  the  Telecommunications  Relay  System  (TRS)  Fund,  ad¬ 
justed  to  take  into  consideration  FY  1997  revenue  growth  in  this  in¬ 
dustry  as  estimated  by  the  Common  Carrier  Bureau. 

Based  on  actual  FY  19%  payment  units. 

Based  on  International  Bureau  licensee  data  bases. 

Based  on  International  Bureau  estimate. 

Based  on  actual  FY  19%  payment  units. 

Attachment  C — Calculation  of  Revenue  Requirements 

Fee  category 

FY  1997  payment  units 

^  FY  19% 

^  fee 

Payment 

years 

Computed  FY 
1997  revenue 
requirement 

Pro-rated 
revenue  re¬ 
quirement** 

LM  (220  MHz,  >470  MHZ-Base,  SMRS)  .. 

14,175 

7 

5 

4%,  125 

550,9% 

Private  Microwave  . 

5,350 

7 

10 

374,500 

415,920  j 

IVDS  . 

0 

7 

5 

0 

0 

Marine  (Ship)  . . . 

19,400 

3 

10 

582,000 

646,369 

GMRS/bther  LM . 

82,900 

3 

5 

1,243,500 

1,381,031 

Aviation  (Aircraft)  . 

2,120 

3 

10 

63,600 

70,634 

Marine  (Coast) . 

2,400 

3 

5 

36,000 

39,%2  I 

Aviation  (Ground)  . 

2,760 

3 

5 

41,400 

45,979  ! 

Amateur  Vanity  Call  Signs  . 

10,000 

3 

10 

300,000 

333,180  i 

AM  Class  A . 

75 

1,250 

1 

93,750 

104,119 

AM  Class  B . 

1,717 

690 

1 

1,184,730 

1,315,761 

AM  Class  C  . 

1,013 

280 

1 

283,640 

315,011 

AM  Class  D  . 

2,016 

345 

1 

695,520 

772,445 

•AM  Construction  Permits . 

38 

140 

1 

5,320 

5,%8  1 

FM  Classes  C,  Cl ,  C2,  B . 

2,609 

1,250 

1 

3,261,250 

3,621,944 

FM  Classes  A,  B1,  C3 . 

2,76 

2 

830 

1 

2,292,460 

2,546,0% 

FM  Construction  Permits . 

307 

6% 

1 

211,830 

235,258 

Satellite  TV  . 

10 

1 

6% 

1 

69,690 

77,3% 

Satellite  TV  Construction  Permit  . 

7 

250 

1 

1,750 

1,944 

VHF  Markets  1-10  . 

43 

32,000 

1 

1,376,000 

1,528,186 

VHF  Markets  11-25  . 

64 

26,000 

1 

1,664,000 

1,848,038 

VHF  Markets  26-50  . 

78 

17,000 

1 

1,326,000 

1,472,656 

VHF  Markets  51-100  . 

137 

9,000 

1 

1,233,000 

1,369,370 

VHF  Remaining  Markets  . 

225 

2,500 

1 

562,500 

624,713 

VHF  Construction  Permits . 

5 

5,550 

1 

27,750 

30,819 

UHF  Markets  1-10  . 

89 

25,000 

1 

2,225,000 

2,471,085 

UHF  Markets  1 1-25  . 

86 

20,000 

1 

1,720,000 

1,910,232  ! 

UHF  Markets  26-50  . 

106 

13,000 

1 

1,378,000 

1,530,407 

UHF  Markets  51-100  . 

163 

7,000 

1 

1,141,000 

1,267,195  ! 

UHF  Remaining  Markets . 

165 

2,000 

1 

330,000 

366,498  ! 

UHF  Construction  Permits . 

50 

4,425 

1 

221,250 

245,720 

Auxiliaries  . 

20,000 

35 

1 

700,000 

777,420 

International  HF  Broadcast . 

6 

280 

1 

1,680 

1,866 

LPTV/T  ranslators/Boosters . 

2,200 

190 

1 

418,000 

464,231 

CARS . 

1,640 

325 

1 

533,000 

591,950 

Cable  Systems  . 

65,000,000 

0.55 

1 

35,750,000 

39,703,950 

IXC,  LECs,  CAPS,  Others . 

CMRS  M(k)ile  Services  (Cellular/Public 

Mo- 

59,685,000,000 

0.00098 

1 

58,491,300 

64,960,438 

bile)  . 

47,300,000 

0.17 

1 

8,041,000 

8,930,335  j 

CMRS  One-Way  Paging  . 

40,850,000 

0.02 

1 

817,000 

907,360  1 

Domestic  Pub'ic  Fixed/Commercial  Microwave 

18,845 

155 

1 

2,920,975 

3,244,035  j 

MDS/MMDS . 

1,144 

155 

1 

177,320 

196.932  ! 
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Fee  category 


FY  1997  payment  units 


FY  1996 
fee 


Payment 

years 


Computed  FY 
1997  revenue 
requirement 


Pro- rated 
revenue  re¬ 
quirement  ** 


International  Circuits . . . 

International  Public  Fixed . 

Earth  Stations . 

Space  Stations  (Geosynchronous) 
Space  Stations  (Low  Earth  Orbit)  . 
INTELSAT/INMARSAT  Signatory  .. 


Total  Estimated  Revenue  Collected 
Total  Revenue  Requirement  . 


Difference 


164,000 

4 

1  • 

656,000 

"  -728,554 

15 

225 

1 

3,375 

3,748 

■  2,500 

370 

'  1 

925,000 

'  1,027,305 

41 

70,575 

1 

2,893,575 

3,213.604 

1  • 

97,725 

1 

97,725 

108,533 

-  2 

233,425 

1 

466,850 

'  518,484 

137,334  365 

1.52  S23  546 

- 

1*12  f>?3  000 

t59  59^  nnn 

. 

— 

(15,188,635) 

>  .  546 

'1.1106  factor  applied 


Attachment  O — Calculation  of  Regulatory  Costs 


LM  (220  MHz,  >470  MHZ-Base,  SMRS) . 

Private  Microwave  . . . 

IVDS . . 

Marine  (Ship)  . . . 

GMRS/Other  LM  . 

Aviation  (Aircraft)  . 

Marine  (Coast)  . 

Aviation  (Ground) . 

Amateur  Vanity  Call  Signs . 

AM  Radio . 

AM  Class  A . 

AM  Class  B . . . 

AM  Class  C  . 

AM  Class  D  . 

AM  Construction  Permits . 

FM  Radio  . . . 

FM  Classes  C.  Cl,  C2,  B . 

FM  Classes  A,  B1 ,  C3 . 

FM  Construction  Permits . 

Satellite  TV  . 

Satellite  TV  Construction  Permit  . 

VHF  Television  . 

VHF  Markets  1-10  . 

VHF  Markets  11-25  . 

VHF  Markets  26-50  . 

VHF  Markets  51-100  . 

VHF  Remaining  Markets  . 

VHF  Construction  Permits . 

UHF  Television  . 

UHF  Markets  1-10  . 

UHF  Markets  11-25  . 

UHF  Markets  26-50  . 

UHF  Markets  51-100  . 

UHF  Remaining  Markets . 

UHF  Construction  Permits  . . . 

Auxiliaries . 

International  HF  Broadcast . 

LPTV/Translators/Boosters . 

CARS  . . . 

Cable  Systems . 

IXC,  LECs,  CAPS,  Others . « . 

CMRS  Mobile  Services  (Cellular/Public  Mobile)* 

CMRS  One-Way  Paging . 

Domestic  Public  Fixed/Commercial  Microwave  .. 

MDS/MMDS  . 

International  Circuits . 

International  Public  Fixed  . 

Earth  Stations  . 

Space  Stations  (Geosynchronous) . 

Space  Stations  (Low  Earth  Orbit) . 

INTELSAT/INMARSAT  Signatory . 

Overhead  &  Other  Indirect  Costs . 


Actual  FY  1996 
regulatory  costs 

Overhead  & 
other  indirect 
pro  rated 

Total  costs  wrth 
overhead  & 
other  indirect 
pro  rated 

Total  costs 
pro-rated  to 
$152  million** 

536,985 

210,246 

747.231 

792,718 

897,318 

351,327 

1,248,645 

1,324,655 

319,930 

125,262 

445,192 

472,293 

4,010,683 

1,570,303 

5,580,986 

5,920,722 

4,534,058 

1,775,220 

6.309,278 

6,693,348 

633,302 

247,957 

881,259 

934,905 

495.912 

194,164 

690,077 

732,084 

322,995 

126,462 

449,457 

476,817 

166,171 

65,061 

231.232 

245,308 

3,107,681 

1.216,750 

4,324,431 

4,587,676 

5,734,251 


3,660,252 


2,549,806 


2,245.131  7,979,382 


1,433,099  5,093,351 


998,326  3,548,132 


8,465,118 


5,403,403 


3,764,121 


242,897 

95,1023 

!  37,9993 

58,574 

211,016 

82,619 

293,635 

311,510 

258,297 

101,131 

359,427 

381,307 

56,147 

21,983 

78,131 

82,887 

18,871,818 

7,388,882 

26,260,700 

27,859,291 

37,118.528 

14,533,016 

51,651,544 

54,795,774 

8,507,532 

3,330,954 

11,838,486 

12,559,141 

649,651 

254,358 

904,009 

959,039 

61,900 

24,236 

86,136 

91,379 

798,729 

!  312,726 

1,111,455 

1,179,114 

4,766,610 

1,866,270 

6,632,880 

7.036,649 

22,621 

8,857 

31,478 

33,394 

176,173 

68,977 

245,150 

260,074 

4,595,562 

1,799.300 

6,394,862 

6,784,142 

4,451 

1,743 

6,194 

6,571 

7,441 

40,452,376 

2,914 

10,355 

10,985 

Adjusted  pro¬ 
rated  costs*** 


792,718 

1,324,655 

47233 

5,920,722 

6,693,348 

934,905 

732,084 

476,817 

245,308 

i89"9^ 

2,401,649 

574,836 

1,409,793 

11,010 

4.78A871 

3,365,731 

310,670 

97,164 

2,440 

1,187,682 

1,436,145 

1,144,429 

1,064,163 

485,476 

23,950 

1,181,817 

913,584 

731,930 

606,046 

17531 

117,518 

358,574 

43339 

380,729 

82,761 

27.85931 

54,795,774 

12,559,141 

959,039 

91,379 

1,179,114 

3,928,584 

101,103 

1,415,445 

5,055,163 

2,412,035 

1,097,692 


Fee  Category 

Actual  FY  1996 
regulatory  costs 

Overhead  & 
other  indirect 
pro  rated 

Total  costs  with 
overhead  & . 
other  indirect 
pro  rated 

Total  costs 
pro-rated  to 
$152  million* ** 

Adjusted  pro¬ 
rated  costs  *** 

Total . 

Total  Revenue  Requirement  . . . 

Difference  . 

143,771,096 

152,523,000 

40,452,376 

143,771,096 

152,523,000 

152,523,000 

152,523,000 

(8,751,904) 

(8,751,904) 

0 

(2,012) 

*CMRS  actual  FY  1996  regulatory  costs  have  been  reduced  $149,233  to  exclude  amounts  inadvertantly  included  in  the  NPRM. 

**  1 .060873875  factor  applied 

***The  pro  rated  costs  shown  in  the  previous  column  needed  to  be  adjusted  to  accurately  reflect  full-year  costs  attributable  to  each  inter¬ 
national  fee  category.  This  was  necessary  because  certain  cost  accounting  fee  codes  associated  with  international  activities  were  utilized  for  only 
a  small  portion  of  FY  1996.  This  resulted  in  a  skewed  allocation  of  costs.  Actual  activity  FTEs  were  utilized  to  make  this  adjustment.  In  making 
these  adjustments  to  international  fee  costs,  overall  costs  attributable  to  international  activities  did  not  change.  Additionally,  adjustments  were 
made  in  this  column  to  sub-allocate  actual  TV  and  radio  costs  to  markets  and  station  class,  respectively.  This  was  accomplished  on  a  propor¬ 
tional  basis  by  the  same  ratios  between  the  markets  and  classes  as  those  which  exist  between  the  pro-rated  revenue  requirements  calculated  for 
the  FY  1997  TV  and  radio  regulatory  fees. 


Note:  Columns  may  not  add  due  to  rounding. 


Attachment  E— Calculation  of  FY  1997  Regulatory  Fees 
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Expected  FY 

1M7  reve¬ 
nue 

706,750 

536.000 

2,072,500 

106,000 

60,000 

69,000 

500.000 

129,375 

1,631,150 

395,070 

967,680 

7,410 

4.500.525 

3,176,300 

306.750 
96.950 

2,415 

1,618,950 

1,416,000 

I, 719,900 
1,253,550 

630,000 

38,500 

1,524.125 

1,126,600 

792,350 

721,275 

301.125 

248.750 
500.000 

2,340 

484,000 

106,600 

35,100,000 

69,234.800 

II, 352,000 

1.225.500 
94,225 

245.960 

820,000 

4,650 

1.267.500 

4,016,975 

136,675 

648,100 

152,885,125 

152,523,000 

362.125 

,  O  o  :  u 

iiipj  "  i 

5 

5 

5 

5 

5 

1,725 

950 

390 

480 

195 

1.725 
1,150 

950 

950 

345 

35,025 

28,450 

18,600 

9,850 

2.725 
4,800 

16,650 

13,475 

8,750 

4.725 
1,350 
2,975 

25 

390 

220 

65 

0.54 

0.00116 

0.24 

0.03 

5 

215 

5 

310 

515 

97.975 

136,676 

324.050 

^  o  o  :  " 

Jliitf*  "  i 

4 

4 

4 

4 

3 

1,735 

958 

389 

479 

194 

1.735 
1,152 

958 

958 

347 

35,025 

28,458 

18,607 

9,851 

2.736 
4,790 

16,840 

13,472 

8,757 

4,715 

1,347 

2,981 

23 

369 

219 

64 

0.54 

0.00116 

0.24 

0.03 

6 

215 

6 

312 

514 

97.976 

135.666 

324,053 

Round  2  pro¬ 
rated  tar^ 
revenue 

666,745 

519,900 

0 

our.wi 

1.726,289 

88,293 

49,976 

57,474 

311,096 

130,149 

1,644,701 

393,764 

965,556 

7,385 

4,527,430 

3.182.506 

294,073 

96,748 

2,430 

1,506,076 

1,821,301 

1,451,360 

1,349,558 

615.674 

23,950 

1,496,765 

1,158,595 

928,224 

768,580 

222,269 

149,035 

454,739 

2,333 

482,836 

104,956 

35,330,794 

69.491.294 

11,162,919 

1,134,200 

115,886 

248,185 

910,693 

4,685 

1,284,131 

4,017.005 

135,668 

648,105 

152.514,281 

152,523,000 

(8.719) 

Round  2  ad¬ 
justable  tar¬ 
get  revenue 

310,879 

1,505,023 

1.820,027 

1,450,335 

1,348.614 

615.244 

1,497,717 

1,157,785 

927.575 

768,042 

222,134 

148,931 

454,421 

482.496 

104,883 

35,306,079 

69,442,684 

115,805 

117,678,673 

Round  2  tar¬ 
get  revenue 

686.745 

519,900 

0 

807,961 

1,726,289 

88,293 

49,978 

57.474 

310,879 

130,149 

1,844,701 

393,764 

965,556 

7,385 

4.527,430 

3,182,506 

294.073 

96,748 

2,430 

1,505.023 

I, 820,027 
1,450,335 
1,348,614 

615,244 

38,524 

1,497,717 

1,157,786 

927,576 

766.042 

222,134 

148,931 

454,421 

2,333 

462,498 

104,883 

35.306.079 

69.442,684 

II, 162,919 
1.134,200 

115,805 

246,165 

910,693 

4,685 

1,284,131 

4,017,005 

135,666 

648,105 

152.446.480 

152,523,000 

(76,320) 

Round  1  pro¬ 
rated  target 
revenue 

688,745 

519,900 

0 

807,961 

1,726,289 

88,293 

49,978 

57,474 

310,879 

130,149 

1,644.701 

393,764 

965,556 

7,385 

4,527,430 

3,182.508 

294,073 

96,748 

2,430 

1,505.023 

1,820,027 

I. 450,335 
1,348,614 

615,244 

30,352 

1,497,717 

1,157.785 

927,575 

768.042 

222,134 

148,931 

454,421 

2,333 

482,498 

104,883 

35.306.079 

69,442,684 

II, 162.919 
1,215,390 

115,805 

246,165 

910,693 

4,685 

1,284,131 

4,017,005 

135,666 

646,105 

152,519,498 

152,523,000 

(3.502) 

Round  1 
adjustable 
tar^t  reve¬ 
nue 

245,308 

1,187,582 

1,436,145 

1,144,429 

1.064.163 

465,476 

23,950 

1,181,817 

913,584 

731,930 

606,046 

175,281 

117,618 

358.574 

380.729 

82,761 

27,859.291 

54,796,774 

959,039 
\  91,379 

•••*c . 

93,840,776 

Round  1  tar¬ 
get  revenue 

688,745 

519,900 

0 

807.961 

1,726,289 

88,293 

49,976 

57,474 

245,306 

130,149 

1.644.701 

393,764 

965,556 

7,385 

4,527,430 

3,182.506 

294.073 

96.748 

2,430 

1,187,582 

I, 436,145 
1,144,429 
1,064,163 

465,476 

23,950 

1,181,817 

913,584 

731,930 

606,046 

175,281 

117,518 

358,574 

2,333 

380.729 

82.761 

27,859,291 

54.795.774 

II, 162,919 
959,039 

91,379 

246,165 

910,693 

4,685 

1,284,131 

4.017,005 

135,666 

648,105 

127,435,859 

152,523.000 

(25.087.142) 

Pro-rated 
revenue  re¬ 
quirement 
plus  25% 
ceiling 

688,745 

519,900 

0 

807,961 

1,726,289 

88,293 

49,978 

57,474 

416,475 

130.149 
1,644,701 

393,764 

965,556 

7,385 

4,527,430 

3,182,508 

294,073 

96,748 

2,430 

1,910,233 

2,310,048 

1,840.820 

1,711,713 

780,891 

38,524 

3,088,856 

2,387,790 

1,913,009 

1,583,994 

458,123 

307.150 
971,775 

580,289 

739,938 

49,629,938 

81,200,548 

11,162,919 

1.134.200 

4,055,044 

246,165 

910,693 

4,685 

1.284,131 

4,017,005 

135,666 

648,105 

190,654,436 

152,523,000 

36,131.436 

Costs  vs. 
revenue  re¬ 
quirement  1 
olHerence  , 
(percent) 

43.87 
218.49  I 

816.00 
384.66 
1223.59 
1731.03 
937.03  ! 
-26.37  1 

82.42 

82.53 

82.48 

62.51 

86.36 

32.19 

32.20 

32.06 

25.54 

25.51 
-22.29 
-22.29 
-22.29 
-22.29 
-22.29 
-22.29 
-52.17 
-52.17 
-52.17 
-52.17 
-52.17 
-52.17 
-53.88 

-17.99 

-86.02 

-29.83 

-15.65 

40.63 

5.70 

-97.18 

498.74 

439.23 

2,597.52 

37.78 

57.31 

2,122.40 

111.71 

Adjusted  ac¬ 
tivity  costs 

792,718 
1,324,655 
472  293 

5.920.722 

6.693.348 

934,905 

732,084 

476,817 

245,308 

189.930 
2,401,649 

574,836 

1.409,793 

11,010 

4,787,871 

3,365,731 

310,670 

97,164 

2,440 

1,187,582 

1,436,145 

1,144,429 

1,064,163 

485.476 

23,950 

1,181,817 

913,584 

731.930 
608,046 
175,281 
117,518 
358,574 
433,299 
360.729 

82,761 

27,859,291 

54.795.774 

12,559,141 

959,039 

91,379 

1,179,114 

3.928.584 

101,103 

1,415,445 

5.055.163 

2,412,035 

1,097,692 

152,520,988 

152,523,000 

(2,012) 

Pro-rated 
revenue  re¬ 
quirement 

550,996 

415,920 

646,369 

1,381,031 

70,634 

39.982 

45,979 

333.180 

104,119 

1.315,761 

315,011 

772,445 

5,906 

3.621.944 

2,546,006 

235,258 

77,398 

1,944 

1,528.186 

1.848,038 

1,472,656 

1,369,370 

624,713 

30,819 

2.471,085 

1,910,232 

1,530,407 

1,267,195 

366,498 

245,720 

777,420 

1,866 

464,231 

591,950 

39,703,950 

64,960,438 

8.930.335 

907,360 

3,244,035 

196,932 

728,554 

3,748 

1,027,305 

3,213,604 

108,533 

518,484 

152,523,549 

152,523,000 

549 

Fee  category 

LM  (220  MHz,  >470  MHZ-Base,  SMRS) . 

Private  Microwave  . 

GMRS/Other  LM  . 

Aviation  (Aircraft)  . 

Marine  (Coast)  . 

Aviation  (Ground) . 

Amateur  Vanity  Call  Signs . 

AM  Class  A . - . 

AM  Class  . . 

AM  Class  . . 

AM  Construction  Permits . - . 

FM  Classes  C.C1,C2.B  . 

FM  Classes  A,B1  .C3  . 

FM  Construction  Permits . 

Satellite  TV  Construction  Permit  . 

VHF  Markets  1-10 . - . 

VHF  Markets  11-25 . •' . 

VHF  Markets  26-50  . 

VHF  Markets  51-100 . 

VHF  Remairxng  Markets  . . . 

VHF  Construction  Permits  . 

UHF  Markets  1-10  . . . 

UHF  Markets  11-25  . 

UHF  Markets  26-60  . 

UHF  Markets  51-100  . 

UHF  Remaining  Markets  . . - . 

UHF  Construction  Permits . 

Auxiliaries . 

International  HF  Broadcast . 

LPTV/Translators/Boosters . 

CARS . 

Cable  Systems . 

IXC,  LECs,  CAPS,  Others  . 

CMRS  Mobile  Services  (Cellular/Public  Mobile)  . 

CMRS  One-Way  Paging . 

Domestic  Public  Fixed/Commercial  Microwave  . 

MDSMMDS  . 

International  Circuits . 

International  Public  Fixed  . 

Earth  Stations  . 

Space  Stations  (Geosynchronous) . 

Space  Stations  (Low  Earth  Orbit) . 

INTELSAT/INMARSAT  Signatory  . . . . 

Total  Estimated  Revenue  Collected . 

Total  Revenue  Requirement  . 

Difference . 

••  1 .2673  factor  applied  *"  1 .0007  factor  applied. 
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Attachment  F — FY  1997  Schedule  of  Regulatory  Fees 


Annual 


Fee  category 


PMRS  (per  license)  (Formerly  Land  Mobile — Exclusive  Use  at  220-222  MHz,  above  470  MHz,  Base  Station  and  SMRS)  (47 

CFR  Part  90)  . . . . - . . . . . 

Microwave  (per  license)  (47  CFR  Part  101) . . . . 

Interactive  Video  Data  Service  (per  license)  (47  CFR  Part  95) . - . - . 

Marine  (Ship)  (per  station)  (47  CFR  Part  80) . 

Marine  (Coast)  (per  license)  (47  CFR  Part  80) . - . 

General  Mobile  Radio  Service  (per  license)  (47  CFR  Part  95)  . . . 

LarxJ  Mobile  (per  licertse)  (all  stations  not  covered  by  PMRS  and  CMRS) . . . 

Aviation  (Aircraft)  (per  station)  (47  CFR  Part  87) . . . 

Aviation  (Ground)  (per  license)  (47  CFR  Part  8^  . . . . . - 

Amateur  Vanity  Call  Signs  (per  call  sign)  (47  CFR  Part  97)  . . . . . 

CMRS  Mobile  Services  (per  unit)  (47  CFR  Parts  20,  22,  24,  80  and  90)  . . .  . 

CMRS  Messaging  Services  (per  unit)  (47  CFR  Parts  20,  22  and  90) . . . 

.  Multipoint  Distribution  Services  (per  call  sign)  (47  CFR  Part  21)  . . . . 

Radio— AM  and  FM  (47  CFR  Part  73): 

Group  2  ....I . . . . . . 

Group  3 . . . 

Group  4 . . . . . . . 

Group  5 . . . . . . 

Group  6 . . . — : . . . . . . . . 

Group  8  . . . . . 

Group  9 . . . . . . . . . 

Group  10 . . . . . . . . . 

AM  Construction  Permits . . . . . . . 

FM  Construction  Permits  . . . . . 

TV  (47  CFR  Part  73)  VHF  Commercial: 

Markets  1-10 . . . . . 

Markets  11-25 . . . . . . . . . 

Markets  26-50  . . . . . . . . r.. 

Markets  51-100  . . . . . . . 

Remaining  Markets . . . . . 

Construction  Permits  . . . . 

TV  (47  CFR  Part  73)  UHF  Commercial: 

Markets  1-10 . . . . . . . 

Markets  1 1-25 . . . . . 

Markets  26-50  . . . . 

Markets  51-1(X) . . . . . . . 

Remaining  Markets . . . . . . . 

Construction  Permits  . . . . . . 

Satellite  Television  Stations  (All  Markets)  . . . 

Construction  Permits — Satellite  Television  Stations . . . 

Low  Power  TV,  TV/FM  Translators  &  Boosters  (47  CFR  Part  74)  .  . 

Broadcast  Auxiliary  (47  CFR  Part  74)  . . . . 

Cable  Antenna  Relay  Service  (47  CFR  Part  78)  . . . 

Cable  Television  Systems  (per  subscriber)  (47  CFR  Part  76) . ; . . . 

Interstate  Telephone  Senrice  Providers  (per  revenue  dollar)  . 

Earth  Stations  (47  CFR  Part  25)  . . . . 

Space  Stations  (per  operational  station  in  geosynchronous  orbit)  (47  CFR  Part  25)  also  includes  Direct  Broadcast  SatelIHe  Serv¬ 
ice  (per  operational  station)  (47  CFR  Part  100)  . . 

Low  Earth  Orbit  Satellite  (per  operational  system)  (47  CFR  Part  25)  . . 

International  Bearer  Circuits  (per  active  64KB  circuit)  . . . 

International  Public  Fixed  (per  call  sign)  (47  CFR  Part  23)  . . . . . . . 

International  (HF)  Broadcast  (47  CFR  Part  73)  . . . 


regulatory 


10 

10 

1 

5 

5 

5 

5 

5 

5 

5 

.24 

.03 

215 


35,025 

28,450 

18,600 

9,850 

2,725 

4,800 


16,850 

13,475 

8,750 

4,725 

1,350 

2,975 

950 

345 

220 

25 

65 

<>4 

.00116 

515 


97,975 

135,675 

5 

310 

390 


'No  fee. 
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Attachment  G 

COMPARISON  BETWEEN  FY  1996  &  FY  1997 
PROPOSED  &  FINAL  REGULATORY  FEES 

I 


Fee  Category 

Annual 

Regulatory 

Fee 

FY1996 

NPRM 

Proposed 

Fee 

FY1997 

Annual 

Regulatory 

Fee 

FY1997 

PMRS  (per  license)  (Formerly  Land  Mobile-Exclusive  Use  at 

220-222  Mhz,  above  470  Mhz,  Base  Station  and  SMRS)  (47 

CFR  Part  90) 

7 

10 

10 

Microwave  (per  license)  (47  CFR  Part  101) 

7 

10 

10 

Interactive  Video  Data  Service  (per  license)  (47  CFR  Part  95) 

7 

No  Fee 

No  Fee 

Marine  (Ship)  (per  station)  (47  CFR  Part  80) 

3 

5 

5 

Marine  (Coast)  (per  license)  (47  CFR  Part  80) 

3 

5 

5 

General  Mobile  Radio  Service  (per  license)  (47  CFR  Part  95) 

3 

5 

5 

T 


Land  Mobile  (per  license)  (all  stations  not  covered  by  PMRS 
and  CMRS) 


5 


5 
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Fee  Category 


Annual  NPRM  Annual 

Regulatory  Proposed  Regulatory 

Fee  Fee  Fee 

FY 1996  FY 1997  FY 1997 


Aviation  (Aircraft)  (per  station)  (47  CFR  Part  87) 


Aviation  (Ground)  (per  license)  (47  CFR  Part  87) 


Amateur  Vanity  Call  Signs  (per  call  sign)  (47  CFR  Part  97) 


CMRS  Mobile  Services  (per  unit)  (47  CFR  Parts  20,  22,  24, 
80  and  90) 


CMRS  Messaging  Services  [formerly  One  Way  Paging]  (per 
unit)  (47  CFR  Parts  20,  22,  and  90) 


Domestic  Public  Fixed  Radio 


Multipoint  Distribution  Services  (per  call  sign)  (47  CFR  Part 
21) 


AM  Radio  (47  CFR  Part  73) 


FM  Radio  (47  CFR  Part  73) 


Classes  C,  Cl,  C2,  B 


Classes  A,  B1,  C3 


Class  A 

1,250 

1,750 

See  Radio 

ClassB 

690 

965 

See  Radio 

1  Class  C 

280 

390 

See  Radio 

ClassD 

345 

480 

See  Radio 

Construction  Permits 

140 

195 

195 

1,750 

See  Radio 

1,050 

See  Radio 
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Fee  Category 

Annual 

Raguiatory 

Faa 

•  FY1996 

NPRM 

Propoaad 

Faa 

FY1997 

Annual 

Raguiatory 

Faa 

FY1997 

Construction  Permits 

690 

965 

050 

TV  (47  CFR  Part  73)  VHF  Commercial 

Markets  1-10 

32,000 

44,700 

35,025  1 

Markets  11-25 

26,000 

30,500 

m\ 

Markets  26-50 

17,000 

16,350 

18,600  1 

Markets  51-100' 

f 

9,000 

4,925 

9,850  1 

Remaining  Markets 

2,500  ' 

835 

2,725 

Construction  Permits 

5,550 

7,750 

4,800 

TV  (47  CFR  Part  73)  UHF  Commercial  "  ' 

Markets  1-10  - 

25,000 

18,875 

16,850 

Markets  11-25 

20,000 

15,625 

13,575 

Markets  26-50  X. 

13,000 

8,250 

8,750 

Markets  51-100  . 

7,000 

2,875 

4,725 

Remaining  Markets 

2,000 

815 

1,350 

Construction  Permits 

4,425 

5,950 

2,975 

1  Satellite  Television  Stations  (All  Markets) 

690 

975 

950 

I  Construction  Permits  -  Satellite  Television  Stations 

250 

350 

345 

Low  Power  TV,  TV/FM  Translators  &  Boosters  (47  CFR  Part 


i  74) 


190 


225 


220 
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Fee  Category 


Annual  NPRM  Annual 

Ragulatory  Propoaad  Ragulatary 

Faa  Fae  Fae 

FY 1996  FY 1997  FY 1997 


Broadcast  Auxiliary  (47  CFR  Part  74) 


Cable  Antenna  Relay  Service  (47  CFR  Part  78) 


Earth  Stations  (47  CFR  Part  25) 


Cable  Television  Systems  (per  subscriber)  (47  CFR  Part  76) 


Interstate  Telephone  Service  Providers  (per  revenue  dollar) 


Space  Stations  (per  operational  station  in  geosynchronous 


70,575 


98,575  97,975 


orbit)  (47  CFR  Part  25)  also  includes  Direct  Broadcast 


70,575 


98,575  97,975 


Satellite  Service  (per  operational  station)  ( 47  CFR  Part  100) 


Low  Earth  Orbit  Satellite  (per  operational  system)  (47  CFR 
Part  25) 


INMARSAT/INTELSAT  Signatory  (per  signatory) 


International  Bearer  Circuits  (per  active  64KB  circuit) 


International  Public  Fixed  (per  call  sign)  (47  CFR  Part  23) 


International  (HF)  Broadcast  (47  CFR  Part  73) 


Radio  [AM  &  FM]  (47  CFR  Part  73) 
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Fee  Category 

Annual 

Regulatory 

Fee 

FY1996 

NPRM 

Propoaed 

Fee 

FY1997 

Annual 

Regulatory 

Fee 

FY1997 

i 

Group  5  J 

-- 

1 

1,200  1 

Group  6 

Group  7 

- 

Group  8  i 

1  * 

600 

Group  9  i  .  • 

400 

Group  10 

200 

BILUNG  CODE  0712-01-0 

Attachment  H — Detailed  Guidance  on.Who 
Must  Pay  Regulatory  Fees  , 

1.  The  guidelines  below  provide  an  ^ 
explanation  of  regulatory  fee  categories 
established  by  the  Schedule  of  Regulatory 
Fees  in  section  9  (g)  of  the  Communications 
Act,  47  U.S.C.  159(^  as  modified  in  the 
instant  Report  and  Order.  Where  regulatory 
fee  categories  need  interpretation  or 
clarification,  we  have  relied  on  the  legislative 
history  of  section  9,  our  own  experience  in 
establishing  and  regulating  the  Schedule  of 
Regulatory  Fees  for  Fiscal  Years  (FY)  1994, 
1995,  and  1996  and  the  services  subject  to 
the  fee  schedule,  and  the  comments  of  the 
parties  in  our  proceeding  to  adopt  fees  for  FY 
1997.  The  categories  and  amounts  set  out  in 
the  schedule  have  been  modified  to  reflect 
changes  in  the  number  of  payment  units, 
additions  and  changes  in  Ae  services  subject 
to  the  fee  requirement  and  the  benefits 
derived  from  the  Commission’s  regulatory 
activities,  and  to  simplify  the  structure  of  the 
schedule.  The  schedule  may  be  similarly 
modified  or  adjusted  in  future  years  to  reflect 
changes  in  the  Commission’s  budget  and  in 
the  services  regulated  by  the  Commission. 
See  47  U.S.C.  159(b)  (2),  (3). 

2.  Exemptions.  Governments  and  nonprofit 
entities  are  exempt  from  paying  regulatory 
fees  and  should  not  submit  payment.  A 
nonprofit  entity  may  be  asked  to  submit  a 
current  IRS  Determination  Letter 
documenting  that  it  is  exempt  from  taxes 
under  Section  501of  the  Internal  Revenue 
Code  or  the  certification  of  a  governmental 


authority  attesting  to  its  nonprofit  status.  The 
governmental  exemption  applies  even  where 
the  government-owned  or  community-owned 
facility  is  in  competition  with  a  commercial 
operation.  Other  specific  exemptions  are 
discussed  below  in  the  descriptions  of  other 
particular  service  categories. 

1.  Private  Wireless  Radio  Services 

3.  Two  levels  of  statutory  fees  were 
established  for  the  Private  Wireless  Radio 
Services — exclusive  use  services  and  shared 
use  services.  Thus,  licensees  who  generally 
receive  a  higher  quality  commimication 
channel  due  to  exclusive  or  lightly  shared 
fiequency  assignments  will  pay  a  higher  fee 
than  those  who  share  marginal  quality 
assignments.  This  dichotomy  is  consistent 
with  the  directive  of  Section  9,  that  the 
regulatory  fees  reflect  the  benefits  provided 
to  the  licensees.  See  47  U.S.C.  159(b)(1)(A). 
In  addition,  because  of  the  generally  small 
amount  of  the  fees  assessed  against  Private 
Wireless  Radio  Service  licensees,  applicants 
for  new  licenses  and  reinstatements  and  for 
renewal  of  existing  licenses  are  required  to 
pay  a  regulatory  fee  covering  the  entire 
license  term,  with  only  a  percentage  of  all 
licensees  paying  a  regulatory  fee  in  any  one 
year.  Applications  for  modification  or 
assignment  of  existing  authorizations  do  not 
require  the  payment  of  regulatory  fees.  The 
expiration  date  of  those  authorizations  will 
reflect  only  the  unexpired  term  of  the 
underlying  license  rather  than  a  new  license 
term. 


a.  Exclusive  Use  Services 

4.  Private  Mobile  Radio  Services  (PMRS) 
(Formerly  Land  Mobile  Services):  Regulatees 
in  this  category  include  those  authorized 
under  part  90  of  the  Commission’s  Rules  to 
provide  limited  access  Wireless  Radio  service 
that  allows  high  quality  voice  or  digital 
conununications  between  vehicles  or  to  fixed 
stations  to  further  the  business  activities  of 
the  licensee.  These  services,  using  the  220- 
222  MHz  band  and  frequencies  at  470  MHz 
and  above,  may  be  offered  on  a  private  carrier 
basis  in  the  Specialized  Mobile  Radio 
Services  (SMRS).  '5®  For  FY  1997,  PMRS 
licensees  will  pay  a  $10  annual  regulatory  fee 
per  license,  payable  for  an  entire  five  or  ten 
year  license  term  at  the  time  of  application 
for  a  new,  renewal,  or  reinstatement 
license.'^'  The  total  regulatory  fee  due  is 
either  $50  for  a  license  with  a  five  year  term 
or  $100  for  a  license  with  a  10  year  term. 

5.  Microwave  Services:  These  services 
include  private  and  commercial  microwave 
systems  and  private  and  commercial  carrier 
systems  authorized  under  part  101  of  the 


This  category  only  applies  to  licensees  of 
shared-use  private  220-222  MHz  and  470  MHz  and 
above  in  the  Specialized  Mobile  Radio  (SMR) 
service  who  have  elected  not  to  change  to  the 
Conunercial  Mobile  Radio  Service  (CMRS).  Those 
who  have  elected  to  change  to  the  CMRS  are 
referred  to  paragraph  14  of  this  Attachment. 

■>'  Although  this  fee  category  includes  licenses 
with  ten-year  terms,  the  estimated  volume  of  ten- 
year  license  applications  in  FY  1997  is  less  than 
one-tenth  of  one  percent  and,  therefore,  is 
statistically  insignificant. 
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Commission’s  Rules  to  provide 
telecommunications  services  between  fixed 
points  on  a  high  quality  channel  of 
communications.  Microwave  systems  are 
often  used  to  relay  data  and  to  control 
railroad,  pipeline,  and  utility  equipment. 
Commercial  systems  typically  are  used  for 
video  or  data  transmission  or  distribution. 

For  FY  1997,  Microwave  licensees  will  pay 
a  $10  annual  regulatory  fee  per  license, 
payable  for  an  entire  ten  year  license  term  at 
the  time  of  application  for  a  new,  renewal, 
or  reinstatement  license.  The  total  regulatory 
fee  due  is  $100  for  the  ten  year  license  term. 

6.  Interactive  Video  Data  Service  (IVDS): 
The  IVDS  is  a  two-way,  point-to-multi-point 
radio  service  allocated  high  quality  channels 
of  communications  and  authorized  under 
part  95  of  the  Commission’s  Rules.  The  IVDS 
provides  information,  products,  and  services, 
and  also  the  capability  to  obtain  responses 
from  subscribers  in  a  specific  service  area. 

The  IVDS  is  offered  on  a  private  carrier  basis. 
The  Commission  does  not  anticipate 
receiving  any  applications  in  the  IVDS 
during  FY  1997.  Therefore,  for  FY  1997,  there 
is  no  regulatory  fee  for  IVDS  licensees. 

fa.  Shared  Use  Services 

7.  Marine  (Ship)  Service:  This  service  is  a 
shipboard  radio  service  authorized  under 
part  80  of  the  Commission’s  Rules  to  provide 
telecommunications  between  watercraft  or 
between  watercraft  and  shore-based  stations. 
Radio  installations  are  required  by  domestic 
and  international  law  for  large  passenger  or 
cargo  vessels.  Radio  equipment  may  be 
volimtarily  installed  on  smaller  vessels,  such 
as  recreational  boats.  The 
Telecommunications  Act  of  1996  gave  the 
Commission  the  authority  to  license  certain 
ship  stations  by  rule  rather  than  by 
individual  license.  Private  boat  operators 
sailing  entirely  within  domestic  U.S.  waters 
and  who  are  not  otherwise  required  by  treaty 
or  agreement  to  carry  a  radio,  are  no  longer' 
required  to  hold  a  marine  license,  and  they 
will  not  be  required  to  pay  a  regulatory  fee. 
For  FY  1997,  parties  required  to  be  licensed 
and  those  choosing  to  be  licensed  for  Marine 
(Ship)  Stations  will  pay  a  $5  annual 
regulatory  fee  per  station,  payable  for  an 
entire  ten-year  license  term  at  the  time  of 
application  for  a  new,  renewal,  or 
reinstatement  license.  The  total  regulatory  fee 
due  is  $50  for  the  ten  year  license  term. 

8.  Marine  (Coast)  Service:  This  service 
includes  land-based  stations  in  the  maritime 
services,  authorized  under  part  80  of  the 
Commission’s  Rules,  to  provide 
communications  services  to  ships  and  other 
watercraft  in  coastal  and  inland  waterways. 
For  FY  1997,  licensees  of  Marine  (Coast) 
Stations  will  pay  a  $5  annual  regulatory  fee 
per  call  sign,  payable  for  the  entire  five-year 
license  term  at  the  time  of  application  for  a 
new,  renewal,  or  reinstatement  license.  The 
total  regulatory  fee  due  is  $25  per  call  sign 
for  the  five-year  license  term. 

9.  Private  Land  Mobile  (Other)  Services: 
These  services  include  Land  Mobile  Radio 
Services  operating  under  parts  90  and  95  of 
the  Commission’s  Rules.  Services  in  this 
category  provide  one-  or  two-way 
communications  between  vehicles,  persons 
or  fixed  stations  on  a  shared  basis  and 


include  radiolocation  services,  industrial 
radio  services,  and  land  transportation  radio 
services.  For  FY  1997,  licensees  of  services 
in  this  category  will  pay  a  $5  annual 
regulatory  fee  per  call  sign,  payable  for  an 
entire  five-year  license  term  at  the  time  of 
application  for  a  new,  renewal,  or 
reinstatement  license.  The  total  regulatory  fee 
due  is  $25  for  the  five-year  license  term. 

10.  Aviation  (Aircraft)  Service:  These 
services  include  stations  authorized  to 
provide  communications  between  aircraft 
and  between  aircraft  and  ground  stations  and 
include  frequencies  used  to  communicate 
with  air  traffic  control  facilities  pursuant  to 
part  87  of  the  Commission’s  Rules.  The 
Telecommunications  Act  of  1996  gave  the 
Commission  the  authority  to  license  certain 
aircraft  radio  stations  by  rule  rather  than  by 
individual  license.  Private  aircraft  operators 
flying  entirely  within  domestic  U.S.  airspace 
and  who  are  not  otherwise  required  by  treaty 
or  agreement  to  carry  a  radio  are  no  longer 
required  to  hold  an  aircraft  license,  and  they 
will  not  be  required  to  pay  a  regulatory  fee. 
For  FY  1997,  parties  required  to  be  licensed 
and  those  choosing  to  be  licensed  for 
Aviation  (Aircraft)  Stations  will  pay  a  $5 
annual  regulatory  fee  per  station,  payable  for 
the  entire  ten-year  license  term  at  the  time  of 
application  for  a  new,  renewal,  or 
reinstatement  license.  The  total  regulatory  fee 
due  is  $50  per  station  for  the  ten-year  license 
term. 

11.  Aviation  (Ground)  Service:  This  service 
includes  stations  authorized  to  provide 
ground-based  communications  to  aircraft  for 
weather  or  landing  information,  or  for 
logistical  support  pursuant  to  part  87  of  the 
Commission’s  Rules.  Certain  ground-based 
stations  which  only  serve  itinerant  traffic, 
i.e.,  possess  no  actual  units  on  which  to 
assess  a  fee,  are  exempt  from  payment  of 
regulatory  fees.  For  FY  1997,  licensees  of 
Aviation  (Ground)  Stations  will  pay  a  $5 
annual  regulatory  fee  per  license,  payable  for 
the  entire  five-year  license  term  at  the  time 
of  application  for  a  new,  renewal,  or 
reinstatement  license.  The  total  regulatory  fee 
is  $25  per  call  sign  for  the  five-year  license 
term. 

12.  General  Mobile  Radio  Service  (GMRS): 
These  services  include  Land  Mobile  Radio 
licensees  providing  personal  and  limited 
business  communications  between  vehicles 
or  to  fixed  stations  for  short-range,  two-way 
communications  pursuant  to  part  95  of  the 
Commission’s  Rules.  For  FY  1997,  GMRS 
licensees  will  pay  a  $5  annual  regulatory  fee 
per  license,  payable  for  an  entire  five-year 
license  term  at  the  time  of  application  for  a 
new,  renewal  or  reinstatement  license.  The 
total  regulatory  fee  due  is  $25  per  license  for 
the  five-year  license  term. 

c.  Amateur  Radio  Vanity  Call  Signs 

13.  Amateur  Vanity  Call  Signs:  This  fee 
covers  voluntary  requests  for  specific  call 
signs  in  the  Amateur  Radio  Service 
authorized  under  part  97  of  the 
Commission’s  Rules.  For  FY  1997,  applicants 
for  Amateur  Vanity  Call-Signs  will  pay  a  $5 
annual  regulatory  fee  per  call  sign,  payable 
for  an  entire  ten-year  license  term  at  the  time 
of  application  for  a  vanity  call  sign.  The  total 


regulatory  fee  due  would  be  $50  per  license 
for  the  ten-year  license  term.'52 

d.  Commercial  Wireless  Radio  Services 

14.  Commercial  Mobile  Radio  Services 
( CMRS )  Mobile  Services:  The  Commercial 
Mobile  Radio  Service  (CMRS)  is  an 
“umbrella”  descriptive  term  attributed  to 
various  existing  broadband  services 
authorized  to  provide  interconnected  mobile 
radio  services  for  profit  to  the  public,  or  to 
such  classes  of  eligible  users  as  to  be 
effectively  available  to  a  substantial  portion 
of  the  public.  CMRS  Mobile  Services  include 
certain  licensees  which  formerly  were 
licensed  as  part  of  the  Private  Radio  Services 
(e.g..  Specialized  Mobile  Radio  Services)  and 
others  formerly  licensed  as  part  of  the 
Common  Carrier  Radio  Services  (e.g..  Public 
Mobile  Services  and  Cellular  Radio  Service). 
While  specific  rules  pertaining  to  each 
covered  service  remain  in  separate  parts  22, 
24,  80  and  90,  general  rules  for  CMRS  are 
contained  in  part  20.  CMRS  Mobile  Services 
will  include:  Specialized  Mobile  Radio 
Services  (part  90);  Personal 
Communications  Services  (part  24),  Public 
Coast  Stations  (part  80);  Public  Mobile  Radio 
(Cellular,  800  I^z  Air-Ground 
Radiotelephone,  and  Offshore  Radio 
Services)  (part  22).  Each  licensee  in  this 
group  will  pay  an  annual  regulatory  fee  for 
each  mobile  or  cellular  unit  (mobile  or 
cellular  call  sign  or  telephone  number), 
assigned  to  its  customers,  including  resellers 
of  its  services.  For  FY  1997,  the  regulatory  fee 
is  $.24  per  unit. 

15.  Commercial  Mobile  Radio  Services 
(CMRS)  Messaging  Services:  The  Commercial 
Mobile  Radio  Service  (CMRS)  is  an 
“umbrella”  descriptive  term  attributed  to 
various  existing  narrowband  services 
authorized  to  provide  interconnected  mobile 
radio  services  for  profit  to  the  public,  or  to 
such  classes  of  eligible  users  as  to  be 
effectively  available  to  a  substantial  portion 
of  the  public.  CMRS  Messaging  Services 
include  certain  licensees  which  formerly 
were  licensed  as  part  of  the  Private  Radio 
Services  (e.g..  Private  Paging,  qualifying 
interconnected  Business  Radio  Services,  and 
220-222  MHz  Land  Mobile  Systems), 
licensees  formerly  licensed  as  part  of  the 
Common  Carrier  Radio  Services  (e.g..  Public 
Mobile  One-Way  Paging),  and  licensees  of 
Personal  Communications  Service  (PCS)  one- 


'^2  Section  9(h)  exempts  “amateur  radio  operator 
licenses  under  part  97  of  the  Commission’s  rules 
(47  CFR  part  97)”  from  the  requirement.  However, 
Section  9(g)’s  fee  schedule  explicitly  includes 
“Amateur  vanity  call  signs”  as  a  category  subject  to 
the  payment  of  a  regulatory  fee. 

'*2  This  category  does  not  include  licensees  of 
private  shared-use  220  MHz  and  470  MHz  and 
above  in  the  Specialized  Mobile  Radio  (SMR) 
service  who  have  elected  to  remain  non¬ 
commercial.  Those  who  have  elected  not  to  change 
to  the  Commercial  Mobile  Radio  Service  (CMRS) 
are  referred  to  paragraph  4  of  this  Attachment. 
Further,  Congress  provided  for  a  three  year 
transition  period  until  August  10, 1996,  for 
conversion  to  CMRS.  See  Omnibus  Budget 
Reconciliation  Act  of  1993,  Public  Law  103-66, 
Title  VI  section  6002(b),  107  Stat.  312,392. 
Therefore,  licensees  who  had  not  converted  to 
CMRS  prior  to  December  31, 1995,  are  not  subject 
to  the  CMRS  Mobile  Services  fee  for  FY  1996. 
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way  and  two-way  paging.  While  specific 
rules  pertaining  to  each  covered  service 
remain  in  separate  parts  22,  24  and  90, 
general  rules  for  CMRS  are  contained  in  part 

20.  We  have  replaced  the  CMRS  One-Way 
Paging  regulatory  fee  category  with  a  ChfilS 
Messaging  Services  category  for  regulatory 
fee  collection  purposes.  Each  licensee  in  the 
CMRS  Messaging  Services  will  pay  an  annual 
regulatory  fee  for  each  unit  (pager,  telephone 
number,  or  mobile)  assigned  to  its  customers, 
including  resellers  of  its  services.  For  FY 
1997,  the  regulatory  fee  is  $.03  per  unit. 

2.  Mass  Media  Services 

16.  The  regulatory  fees  for  the  Mass  Media 
fee  category  apply  to  broadcast  licensees  and 
permittees.  Noncommercial  Educational 
Broadcasters  are  exempt  from  regulatory  fees. 

a.  Commercial  Radio 

17.  These  categories  include  licensed 
Commercial  AM  (Classes  A,  B,  C,  and  D)  and 
FM  (Classes  A,  B,  Bl,  C,  Cl,  C2,  and  C3) 
Radio  Stations  operating  under  part  73  of  the 
Commission's  Rules. In  response  to 
numerous  requests,  we  have  combined  class 
of  station  and  grade  B  contour  population 
data  to  formulate  a  schedule  of  radio  fees 
which  differentiate  between  stations  based 
on  class  of  station  and  population  served.  In 
general,  higher  class  stations  and  stations  in 
metropolitan  areas  will  pay  higher  fees  than 
lower  class  stations  and  stations  located  in 
rural  areas.  The  specific  fee  that  a  station 
must  pay  is  determined  by  where  it  ranks 
after  weighting  its  fee  requirement 
(determined  by  class  of  station)  with  its 
population.  The  regulatory  fee  classifications 
for  Radio  Stations  for  FY  1997  are  as  follows: 


Group  1  .  $2,000 

Group  2  .  1,800 

Group  3  .  1,600 

Group  4  .  1,400 

Group  5  .  1,200 

Group  6  . : .  1,000 

Group  7  . 800 

Group  8  .  600 

Group  9  .  400 

Group  10  .  200 


18.  Licensees  may  determine  the 
appropriate  fee  payment  by  referring  to  the 
list  provided  at  Attachment  K  to  this  Report 
and  Order.  This  same  information  will  be 
available  on  the  FCC’s  internet  world  wide 
web  site  (http://www.fcc.gov),  by  calling  the 
FCC’s  National  Call  Center  (1-888-225— 
5322),  and  will  be  included  in  the  Public 
Notices  mailed  to  each  licensee. 

b.  Construction  Permits — Commercial  AM 
Radio 

19.  This  category  includes  holders  of 
permits  to  construct  new  Commercial  AM 
Stations.  For  FY  1997,  permittees  will  pay  a 
fee  of  $195  for  each  permit  held.  Upon 
issuance  of  an  operating  license,  this  fee 


'^The  Commission  acknowledges  that  certain 
stations  operating  in  Puerto  Rico  and  Guam  have 
been  assigned  a  higher  level  station  class  than 
would  be  expected  if  the  station  were  located  on  the 
mainland.  Although  this  results  in  a  higher 
regulatory  fee,  we  believe  that  the  increased 
interference  protection  associated  with  the  higher 
station  class  is  necessary  and  justifies  the  fee. 


would  no  longer  be  applicable  and  licensees 
would  be  required  to  pay  the  applicable  fee 
for  the  designated  class  of  the  station. 

c.  Construction  Permits — Conunercial  FM 
Radio 

20.  This  category  includes  holders  of 
permits  to  construct  new  Commercial  FM 
Stations.  For  FY  1997,  permittees  will  pay  a 
fee  of  $950  for  each  permit  held.  Upon 
issuance  of  an  operating  license,  this  fee 
would  no  longer  be  applicable.  Instead, 
licensees  would  pay  a  regulatory  fee  based 
upon  the  designated  class  of  the  station. 

d.  Commercial  Television  Stations 

21.  This  category  includes  licensed 
Commercial  VHF  and  UHF  Television 
Stations  covered  imder  part  73  of  the 
Commission’s  Rules,  except  commonly 
owned  Television  Satellite  Stations, 
addressed  separately  below.  Markets  are 
Nielsen  Designated  Market  Areas  (DMA)  as 
listed  in  the  Television  &  Cable  Factbook, 
Stations  Volume  No.  65, 1997  Edition, 
Warren  Publishing,  Inc.  The  fees  for  each 
category  of  station  are  as  follows: 


VHF  Markets  1-10  .  $35,025 

VHF  Markets  11-25  .  28,450 

VHF  Markets  26-50  .  18,600 

VHF  Markets  51-100  .  9,850 

VHF  Remaining  Markets  .  2,725 

UHF  Markets  1-10 .  16,850 

UHF  Markets  11-25  . 13,475 

UHF  Markets  26-50  .  8,750 

UHF  Markets  51-100  .  4,725 

UHF  Remaining  Markets  .  1,350 


e.  Commercial  Television  Satellite  Stations 

22.  Commonly  owned  Television  Satellite 
Stations  in  any  market  (authorized  pursuant 
to  Note  5  of  §  73.3555  of  the  Commission’s 
Rules)  that  retransmit  programming  of  the 
primary  station  are  assessed  a  fee  of  $950 
annually.  Those  stations  designated  as 
Television  Satellite  Stations  in  the  1997 
Edition  of  the  Television  and  Cable  Factbook 
are  subject  to  the  fee  applicable  to  Television 
Satellite  Stations.  All  other  television 
licensees  are  subject  to  the  regulatory  fee 
payment  required  for  their  class  of  station 
and  market. 

/.  Construction  Permits— Commercial  VHF 
Television  Stations 

23.  This  category  includes  holders  of 
permits  to  construct  new  Commercial  VHF 
Television  Stations.  For  FY  1997,  VHF 
permittees  will  pay  an  annual  regulatory  fee 
of  $4,800.  Upon  issuance  of  an  operating 
license,  this  fee  would  no  longer  be 
applicable.  Instead,  licensees  would  pay  a  fee 
based  upon  the  designated  market  of  fho 
station. 

g.  Construction  Permits — Commercial  UHF 
Television  Stations 

24.  This  category  includes  holders  of 
permits  to  construct  new  UHF  Television 
Stations.  For  FY  1997,  UHF  Television 
permittees  will  pay  an  annual  regulatory  fee 
of  $2,975.  Upon  issuance  of  an  operating 
license,  this  fee  would  no  longer  be 
applicable.  Instead,  licensees  would  pay  a  fee 
based  upon  the  designated  market  of  the 
station. 


h.  Construction  Permits — Satellite  Television 
Stations 

25.  The  fee  for  UHF  and  VHF  Television 
Satellite  Station  construction  permits  for  FY 
1997  is  $345.  An  individual  regulatory  fee 
payment  is  to  be  made  for  each  Television 
Satellite  Station  construction  permit  held. 

i.  Low  Power  Television,  FM  Translator  and 
Booster  Stations.  TV  Translator  and  Booster 
Stations 

26.  This  category  includes  Low  Power 
UHF/VHF  Television  stations  operating 
under  part  74  of  the  Commission’s  Rules 
with  a  transmitter  power  output  limited  to  1 
kW  for  a  UHF  fecility  and,  generally,  0.01  kW 
for  a  VHF  fecility.  Low  Power  Television 
(LPTV)  stations  may  retransmit  the  programs 
and  signals  of  a  TV  Broadcast  Station, 
originate  programming,  and/or  operate  as  a 
subscription  service.  This  category  also 
includes  translators  and  boosters  operating 
under  part  74  which  rebroadcast  the  signals 
of  full  service  stations  on  a  frequency 
different  from  the  parent  station  (translators) 
or  on  the  same  frequency  (boosters).  The 
stations  in  this  category  are  secondary  to  foil 
service  stations  in  terms  of  frequency 
priority.  We  have  also  received  requests  for 
waivers  of  the  regulatory  fees  from  operators 
of  community  based  Translators.  These 
Translators  are  generally  not  affiliated  with 
commercial  broadcasters,  are  nonprofit, 
nonprofitable,  or  only  marginally  profitable, 
serve  small  rural  communities,  and  are 
supported  financially  by  the  residents  of  the 
communities  served.  We  are  aware  of  the 
difficulties  these  Translators  have  in  paying 
even  minimal  regulatory  fees,  and  we  have 
addressed  those  concerns  in  the  ruling  on 
reconsideration  of  the  FY  1994  Report  and 
Order.  Community  based  Translators  are 
exempt  from  regulatory  fees.  For  FY  1997, 
licensees  in  low  power  television,  FM 
translator  and  booster,  and  TV  translator  and 
booster  category  will  pay  a  regulatory  fee  of 
$220  for  each  license  held. 

/.  Broadcast  Auxiliary  Stations 

27.  This  category  includes  licensees  of 
remote  pickup  stations  (either  base  or 
mobile)  and  associated  accessory  equipment 
authorized  pursuant  to  a  single  license.  Aural 
Broadcast  Auxiliary  Stations  (Studio 
Transmitter  Link  and  Inter-City  Relay)  and 
Television  Broadcast  Auxiliary  Stations  (TV 
Pickup,  TV  Studio  Transmitter  Link,  TV 
Relay)  authorized  imder  part  74  of  the 
Commission’s  Rules.  Auxiliary  Stations  are 
generally  associated  with  a  particular 
television  or  radio  broadcast  station  or  cable 
television  system.  This  category  does  not 
include  tra^lators  and  boosters  (see 
paragraph  26  infra).  For  FY  1997,  licensees 
of  Commercial  Auxiliary  Stations  will  pay  a 
$25  annual  regulatory  fee  on  a  per  call  sign 
basis. 

k.  Multipoint  Distribution  Service 

28.  This  category  includes  Multipoint 
Distribution  Service  (MDS),  and 
Multichannel  Multipoint  Distribution  Service 
(MMDS),  authorized  under  part  21  of  the 
Commission’s  Rules  to  use  microwave 
frequencies  for  video  and  data  distribution 
within  the  United  States.  For  FY  1997,  MDS 
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and  MMDS  stations  will  pay  an  annual 
regulatory  fee  of  $215  per  c^l  sign. 

3.  Cable  Services 

a.  Cable  Television  Systems 

29.  This  category  includes  operators  of 
Cable  Television  Systems,  providing  or 
distributing  programming  or  other  services  to 
subscribers  under  part  76  of  the 
Commission’s  Rules.  For  FY  1997,  Cable 
Systems  will  pay  a  regulatory  fee  of  $.54  per 
subscriber. Payments  for  Cable  Systems  are 
to  be  made  on  a  per  subscriber  basis  as  of 
December  31, 1996.  Cable  Systems  should 
determine  their  subscriber  numbers  by 
calculating  the  number  of  single  family 
dwellings,  the  number  of  individual 
households  in  multiple  dwelling  units,  e.g., 
apartments,  condominiums,  mobile  home 
parks,  etc.,  paying  at  the  basic  subscriber 
rate,  the  niunber  of  bulk  rate  customers  and 
the  number  of  courtesy  or  fee  customers.  In 
order  to  determine  the  number  of  bulk  rate 
subscribers,  a  system  should  divide  its  bulk 
rate  charge  by  the  aimual  subscription  rate 
for  individual  households.  See  FY  1994 
Report  and  Order,  Appendix  B  at  Paragraph 
31. 

b.  Cable  Antenna  Relay  Service 

30.  This  category  includes  Cable  Antenna 
Relay  Service  (CARS)  stations  used  to 
transmit  television  and  related  audio  signals, 
signals  of  AM  and  FM  Broadcast  Stations, 
and  cablecasting  from  the  point  of  reception 


to  a  terminal  point  from  where  the  signals  are 
distributed  to  the  public  by  a  Cable 
Television  System.  For  FY  1997,  licensees 
will  pay  an  annual  regulatory  fee  of  $65  per 
CARS  license. 

4.  Common  Carrier  Services 

a.  Commercial  Microwave  (Domestic  Public 
Fixed  Radio  Service) 

31.  This  category  includes  licensees  in  the 
Point-to-Point  Microwave  Radio  Service, 
Local  Television  Transmission  Radio  Service, 
and  Digital  Electronic  Message  Service, 
authorized  under  part  101  of  the 
Commission’s  Rules  to  use  microwave 
frequencies  for  video  and  data  distribution 
within  the  United  States.  These  services  are 
now  included  in  the  Microwave  category  (see 
paragraph  5  infra). 

b.  Interstate  Telephone  Service  Providers 

32.  This  category  includes  Inter-Exchange 
Carriers  (IXCs),  Local  Exchange  Carriers 
(LECs),  Competitive  Access  Providers  (CAPs), 
domestic  and  international  carriers  that 
provide  operator  services.  Wide  Area 
Telephone  Service  (WATS),  800, 900,  telex, 
telegraph,  video,  other  switched,  interstate 
access,  special  access,  and  alternative  access 
services  either  by  using  their  own  facilities 
or  by  reselling  facilities  and  services  of  other 
carriers  or  telephone  carrier  holding 
companies,  and  companies  other  than 
traditional  local  telephone  companies  that 
provide  interstate  access  services  to  long 


distance  carriers  and  other  customers.  This 
category  also  includes  pre-paid  callii^  card 
providers.  These  common  carriers,  including 
resellers,  must  submit  fee  payments  based 
upon  their  proportionate  share  of  gross 
interstate  revenues  using  the  methodology 
that  we  have  adopted  for  calculating 
contributions  to  the  TRS  fund.  See 
Telecommunications  Relay  Services,  8  FCC 
Red  5300  (1993),  58  FR  39671  (July  26, 1993). 
In  order  to  avoid  imposing  any  double 
payment  burden  on  resellers,  we  will  permit 
carriers  to  subtract  from  their  gross  interstate 
revenues,  as  reported  to  NECA  in  connection 
with  their  TRS  contribution,  any  payments 
made  to  rmderlying  common  carriers  for 
telecommunications  facilities  and  services, 
including  payments  for  interstate  access 
service,  that  are  sold  in  the  form  of  interstate 
service.  For  this  purpose,  resold 
telecommunications  facilities  and  services 
are  only  intended  to  include  payments  that 
correspond  to  revenues  that  will  be  included 
by  another  carrier  reporting  interstate 
revenue.  For  FY  1997,  carriers  must  multiply 
their  adjusted  gross  revenue  frgure  (gross 
revenue  reduced  by  the  total  amount  of  their 
payments  to  underlying  common  carriers  for 
telecommunications  facilities  or  services)  by 
the  factor  0.00116  to  determine  the 
appropriate  fee  for  this  category  of  service. 
Regulatees  may  want  to  use  the  following 
worksheet  to  determine  their  fee  payment: 


Total 

Interstate 

(1)  Revenue  reported  in  TRS  Fund  worksheets . 

(2)  Less:  Access  charges  paid  . . 

(3)  1  Afts-  other  telecommi  iniofltions  facilities  and  services  taken  for  resale  . . . .  . 

(4)  Adjufded  revenues  (1)minus(2)minus(3)  . . 

lii|i||||i||il| 

(5)  Fee  factor  . . . 

0.00116 

(6)  Fee  due  (4)times(5) . 

5.  International  Services 
a.  Earth  Stations 

33.  Very  Small  Aperture  Terminal  (VSAT) 
Earth  Stations,  equivalent  C-Band  Earth 
Stations  and  anteimas,  and  earth  station 
systems  comprised  of  very  small  aperture 
terminals  operate  in  the  12  and  14  GHz  bands 
and  provide  a  variety  of  conmnmications 
services  to  other  stations  in  the  network. 
VSAT  systems  consist  of  a  network  of 
technical ly-identical  small  Fixed-Satellite 
Earth  Stations  which  often  include  a  larger 
hub  station.  VSAT  Earth  Stations  and  C-Band 
Equivalent  Earth  Stations  are  authorized 
pursuant  to  part  25  of  the  Commission’s 
Rules.  Mobile  Satellite  Earth  Stations, 
operating  pursuant  to  part  25  of  the 
Commission’s  Rules  under  blanket  licenses 
for  mobile  antennas  (transceivers),  are 
smaller  than  one  meter  and  provide  voice  or 
data  communications,  including  position 
location  information  for  mobile  platforms 
such  as  cars,  buses,  or  trucks.***  Fixed- 
Satellite  Transmit/Receive  and  Transmit- 


Cable  systefis  are  to  pay  their  regulatory  fees 
on  a  per  subscriber  basis  rather  than  per  1,000 
subscribers  as  set  forth  in  the  statutory  fee  schedule. 
See  FY  1994  Report  and  Order  at  Paragraph  100. 


Only  Earth  Station  antennas,  authorized  or 
registered  under  part  25  of  the  Commission’s 
Rules,  are  operated  by  private  and  public 
carriers  to  provide  telephone,  television, 
data,  and  other  forms  of  communications. 
Included  in  this  category  are  telemetry, 
tracking  and  control  (TT&C)  earth  stations, 
and  ea^  station  uplinks.  For  FY  1997, 
licensees  of  VSATs,  Mobile  Satellite  Earth 
Stations,  and  Fixed-Satellite  Transmit/ 
Receive  and  Transmit-Only  Earth  Stations 
will  pay  a  fee  of  $515  per  authorization  or 
registration  as  well  as  a  separate  fee  of  $515 
for  each  associated  Hub  Station. 

34.  Receive-only  earth  stations.  For  FY 
1997,  there  is  no  regulatory  fee  for  receive- 
only  earth  stations. 

b.  Space  Stations  (Geosynchronous) 

35.  Geosynchronous  Space  Stations  are 
domestic  and  international  satellites 
positioned  in  orbit  to  remain  approximately 
fixed  relative  to  the  earth.  Most  are 
authorized  under  part  25  of  the 
Commission’s  Rules  to  provide 


Mobile  earth  stations  are  hand-held  or  vehicle- 
based  imits  capable  of  operation  while  the  operator 
or  vehicle  is  in  motion.  In  contrast,  transportable 
units  are  moved  to  a  fixed  location  and  operate  in 


communications  between  satellites  and  earth 
stations  on  a  common  carrier  and/or  private 
carrier  basis.  In  addition,  this  category 
includes  Direct  Broadcast  Satellite  (DBS) 
Service  which  includes  space  stations 
authorized  under  part  100  of  the 
Commission’s  rules  to  transmit  or  re-transmit 
signals  for  direct  reception  by  the  general 
p^lic  encompassing  both  individual  and 
community  reception.  For  FY  1997,  entities 
authorized  to  operate  geosynchronous  space 
stations  (including  DBS  satellites)  will  be 
assessed  an  annual  regulatory  fee  of  $97,975 
per  operational  station  in  orbit.  Payment  is 
required  for  any  geosynchronous  satellite 
that  has  been  laimched  and  tested  and  is 
authorized  to  provide  service. 

c.  Low  Earth  Orbit  Satellites  (LEOs) 

36.  Low  Earth  Orbit  Satellite  Systems  are 
space  stations  that  orbit  the  earth  in  non 
geosynchronous  orbit.  They  are  authorized 
under  part  25  of  the  Commission’s  rules  to 
provide  communications  between  satellites 
and  earth  stations  on  a  common  carrier  and/ 


a  stationary  (hxed)  mode.  Both  are  assessed  the 
same  regulatory  fee  for  FY  1997. 
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or  private  carrier  basis.  For  FY  1997,  entities 
authorized  to  operate  Low  Earth  Orbit 
Satellite  Systems  will  be  assessed  an  aimual 
regulatory  fee  of  $135,675  per  operational 
system  in  orbit.  Payment  is  required  for  any 
1^0  System  that  has  one  or  more  operational 
satellites  (launched,  tested  and  providing 
service). 

d.  International  Bearer  Circuits 

37.  Regulatory  fees  for  International  Bearer 
Circuits  are  tatw  paid  by  facilities-based 
common  carriers  (either  domestic  or 
international)  activating  the  circuit  in  any 
transmission  facility  for  the  provision  of 
service  to  an  end  user  or  resale  carrier. 
Payment  of  the  fee  for  bearer  circuits  by  non¬ 
common  carrier  submarine  cable  operators  is 
required  for  circuits  sold  on  an  indefeasible 
right  of  use  (IRU)  basis  or  leased  to  any 
customer,  including  themselves  or  their 
affiliates,  other  than  an  international 
common  carrier  authorized  by  the 
Commission  to  provide  U.S.  international 
common  carrier  services.  Compare  FY  1994 
Report  and  Order  at  5367.  Payment  of  the 
international  bearer  circuit  fee  is  also 
required  by  non-common  carrier  satellite 
operators  for  circuits  sold  or  leased  to  any 
customer,  including  themselves  or  their 
affiliates,  other  than  an  international 
common  carrier  authorized  by  the 
Commission  to  provide  U.S.  international 
common  carrier  services.  The  fee  is  based 
upon  active  64  ICbps  circuits,  or  equivalent 
circuits.  Under  this  formulation,  64  Kbps 
circuits  or  their  equivalent  will  be  assessed 
a  fee.  Equivalent  circuits  include  the  64  Kbps 
circuit  equivalent  of  larger  bit  stream  circuits. 
For  example,  the  64  Kbps  circuit  equivalent 
of  a  2.048  Mbps  circuit  is  30  64  Kbps  circuits. 
Analog  circuits  such  as  3  and  4  KHz  circuits 
used  for  international  service  are  also 
included  as  64  Kbps  circuits. 

However,  circuits^  derived  from  64  Kbps 
circuits  by  the  use  of  digital  circuit 
multiplication  systems  are  not  equivalent  64 
Kbps  circuits.  Such  circuits  are  not  subject  to 
fees.  Only  the  64  Kbps  circuit  from  which 
they  have  been  derived  will  be  subject  to 
payment  of  a  fee.  For  FY  1997,  the  regulatory 
fee  is  $5.00  for  each  active  64  Kbps  circuit 
or  equivalent.  For  analog  television  channels 
we  will  assess  fees  as  follows: 


Analog  television  channel  size  in 
MHz 


No.  of 
equiva¬ 
lent  64 
Kt^s 
circuits 


36 

24 

18 


630 

288 

240 


e.  International  Public  Fixed 

38.  This  fee  category  includes  common 
carriers  authorized  under  part  23  of  the 
Commission’s  Rules  to  provide  radio 
communications  between  the  United  States 
and  a  foreign  point  via  microwave  or  HF 
troposcatter  systems,  other  than  satellites  and 
satellite  earth  stations,  but  not  including 
service  between  the  United  States  and 
Mexico  and  the  United  States  and  Canada 
using  fr^uencies  above  72  MHz.  For  FY 


1997,  International  Public  Fixed  Radio 
Service  licensees  will  pay  a  $310  annual 
regulatory  fee  per  call  sign. 

/.  International  (HF)  Broadcast 

39.  This  category  covers  International 
Broadcast  Stations  licensed  under  part  73  of 
the  Commission’s  Rules  to  operate  on 
frequencies  in  the  5,950  KHz  to  26,100  KHz 
range  to  provide  service  to  the  general  public 
in  foreign  coimtries.  For  FY  1997, 
International  HF  Broadcast  Stations  will  pay 
an  annual  regulatory  fee  of  $390  per  station 
license. 

Attachment  I — ^Description  of  FCC 
Activities' 

I.  Activities  That  Are  Not  Included  In 
Regulatory  Fees 

1.  Authorization  o/ Service;  The 
authorization  or  licensing  of  radio  stations, 
telecommunications  equipment,  and  radio 
operators,  as  well  as  the  authorization  of 
common  carrier  and  other  services  and 
facilities.  Includes  policy  direction,  program 
development,  legal  services,  and  executive 
direction,  as  well  as  support  services 
associated  with  authorization  activities. 
Although  Authorization  of  Service  is 
described  in  this  attachment,  it  is  not  one  of 
the  activities  included  as  a  feeable  activity 
for  regulatory  fee  purposes  pursuant  to 
Section  9(a)(1)  of  the  Act.  47  U.S.C. 
8159(a)(1). 

n.  Activities  That  Are  Included  In 
Regulatory  Fees 

2.  Policy  and  Rulemaking:  Formal 
inquiries,  rulemaking  proceedings  to 
establish  or  amend  the  Cfenunission’s  rules 
and  regulations,  action  on  petitions  for 
rulemaking,  and  requests  for  rule 
interpretations  or  waivers;  economic  studies 
and  analyses;  spectrum  planning,  modeling, 
propagation-interference  analyses,  and 
allocation;  and  development  of  equipment 
standards.  Includes  policy  direction,  program 
development,  legal  services,  and  executive 
direction,  as  well  as  support  services 
associated  with  policy  and  rulemaking 
activities. 

3.  Enforcement:  Enforcement  of  the 
Commission’s  rules,  regulations  and 
authorizations,  including  investigations, 
inspections,  compliance  monitoring,  and 
sanctions  of  all  types.  Also  includes  the 
receipt  and  disposition  of  formal  and 
informal  complaints  regarding  common 
carrier  rates  and  services,  the  review  and 
acceptance/rejection  of  carrier  tariffe,  and  the 
review,  prescription  and  audit  of  carrier 
accounting  practices.  Includes  policy 
direction,  program  development,  legal 
services,  and  executive  direction,  as  well  as . 
support  services  associated.with  enforcement 
activities. 

4.  Public  Information  Sendees:  The 
publication  and  dissemination  of 
Commission  decisions  and  actions,  and 
related  activities;  public  reference  and  library 
services;  the  duplication  and  dissemination 
of  Commission  records  and  databases;  the 
receipt  and  disposition  of  public  inquiries; 
consumer,  small  business,  and  public 
assistance;  and  public  affairs  and  media 
relations.  Includes  policy  direction,  program 


development,  legal  services,  and  executive 
direction,  as  well  as  support  services 
associated  with  public  information  activities. 

Attachment ) — FCC  Cost  Accounting  Activity 
and  Project  Codes 

Activity  Codes 

10  Authorization  of  Service 

11  TeleCom  Act — Authorization  of  Service 

20  Policy  and  Rule  Making 

21  TeleCom  Act — Policy  and  Rule  Making 

30  Enforcement 

31  TeleCom  Act — ^Enforcement 

40  Public  Information  Services 

41  TeleCom  Act — Public  Information 
Services 

51  Spectrum  Auction  Direction  k  Support 
70  Executive  Direction  k  Support 
80  Bureau/Office  Direction  ft  Support 

91  Spectrum  Auction — ^Authorization  of 
Service 

92  Spectrum  Auction — ^Policy  ft  Rule 
Making 

93  Spectrum  Auction — Enforcement 

94  Spectrum  Auction — Public  Information 
Services 

Project  Codes 

NOl  Land  Mobile-=-Exclusive  Use 
N02  Microwave 

N03  Interactive  Video  Data  Service  (IVDS) 
N04  Aviation  (Aircraft) 

N05  Aviation  (Ground) 

N06  Marine  (Ship) 

N07  Marine  (Coast) 

N08  General  Mobile  Radio  Service  (GMRS) 

N09  Land  Mobile — Shared  Use 

NlO  Amateur  Vanity  Call  Signs 

Nil  Cable  Antenna  Relay  Service  (CARS) 

N12  Cable  Television  Systems 

N13  Domestic  Public  Fixed  Radio 

N14  Cellular  Radio 

N15  Public  Mobile  Radio/CMRS/two-way 
paging 

N16  Public  Mobile  Radio(one-way  paging) 
N17  International  Public  Fixed  Radio 
N18  Earth  Stations 
N19  Space  Stations 
N20  IXCS,  LECS,  and  Other  Providers 
N21  International  Bearer  Circuits 
N22  Personal  Communication  Services 
(PCS) 

N23  AM  Radio 

N24  FM  Radio 

N25  VHF  Television 

N26  UHF  Television 

N27  Broadcast  Auxiliary 

N28  LPTV/Translators/Boosters 

N29  International  Short  Wave 

N30  Multipoint  Distribution  Service/MMDS 

N31  Amateur  Radio 

N32  Direct  Broadcast  Satellite  (DBS) 

N33  Commercial  Radio  Operators 
N34  Restricted  Permits 
N35  Citizens’  Band  and  Radio  Control 
N36  Certification/Type  Accept.ft  Approval/ 
Notifications 
N37  Other 

N38  Low  Earth  Orbiting  Satellites 
N39  Signatory  to  Inmarsat  and  Instelsat 

Project  Codes-Spectnim  Auction  Only 
N51  Cellular  Unserved 
N52  IVDS  RSAs/Defaults 
N53  800  MHz  SMR 
N54  PCS  Narrowband 
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N55  PCSD,E,atF 
N56  LMDS  28  GHz 
N57  LMS(AVM) 

N58  DARS 
N59  220  MHz 

Pro}ect  Codes-ReimburMble  Agreements 
POl  Special  Travel  Initiatives 
P02  Travel  Reimbursement  Program — 
Section  1353 

P03  U.S.  Department  of  Commerce 
P04  Bureau  of  Alcohol.  Tobacco  and 
Firearms 

P05  U.  S.  Customs  Service 

P06  Office  of  Naval  Research 

P07  VOA  Computer  Models 

P08  NTIS/ECAC 

P09  NTIS  Tapes — ^Master  Files 

PlO  NTIS  Tapes — ^Public  Access 

Pll  U.S.  Coast  Guard 

Pi  2  Drug  Enforcement  Agency 

Pl3  Radio  Marti 

P14  ITU  Fellows 

P15  TV  Marti 

P16  NTIS — Source  Program 

Pi  7  Miscellaneous  Reimbursable 


Attachment  K — AM/FM  Fees 
Note:  This  attachment  because  of  its  size 
and  cost  is  not  being  printed  in  the  Federal 
Register.  The  information  contained  in  this 
attachment  is  available  by  calling  the  FCC 
National  Call  Center  at  1-888-225-5322  and 
is  also  available  at  the  FCC  web  site  (http:/ 
/www.fcc.gov). 

Attachment  L — Parties  Filing  Comments  and 
Reply  Comments 

Parties  Filing  Comments  on  the  Notice  of 
Proposed  Rule  Making 
Ram  Mobile  Data  USA  Limited  Partnership 
American  Mobile  Telecommunications 
Association,  Inc. 

Paging  Network,  Inc. 

Personal  Commimications  Industry 
Association 
DCC  Carrier,  Inc. 

Industrial  Telecommunications  Association, 
Inc. 

L/Q  Licensee,  Inc. 

National  Association  of  Broadcasters 
Montana  Broadcasters  Association 
Arkansas  Broadcasters  Association 
Wright  Broadcasting  Systems,  Inc. 


PanAmSat  Corporation 
GE  American  Communications,  Inc. 

SBC  Communications ,  Inc. 

Comsat  Corporation 
American  Radio  Relay  league,  Inc. 

Parties  Filing  Comments  on  the  Initial 
Regulatory  Flexibility  Analysis 
American  Mobile  Telecommunications 
Association,  Inc. 

Parties  Filing  Reply  Comments  on  the  Notice 
of  Proposed  Rule  Making 
Century  Cellunet,  Inc. 

Arch  Communications  Group,  Inc.  \ 
Personal  Communications  Industry 
Association 
PanAmSat  Corporation 
GE  American  Communications,  Inc. 

Hughes  Communications .  Inc./DIRECTV.  Inc. 
(Joint) 

Columbia  Communications  Corporation 

S&S  Commimications 

Ameritech 

Missouri  Broadcasters  Association 

(FR  Doc.  97-17240  Filed  7-10-97;  8:45  am] 

BILUNG  CODE  S712-01-P 
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Part  IV 


Environmental 
Protection  Agency 

Proposed  Modification  of  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  Storm  Water  Multi-Sector 
General  Permit  for  Industrial  Activities; 
Notice 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-5855-7] 

Proposed  Modification  of  National 
Pollutant  Discharge  Elimination 
System  (NPDES)  Storm  Water  Multi- 
Sector  General  Permit  for  Industrial 
Activities;  Proposal  To  Terminate  the 
EPA  NPDES  Storm  Water  Baseline 
Industrial  General  Permit 

AGENCY:  &ivironmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed 
modifications  of  the  NPDES  Storm 
Water  Multi-Sector  General  Permit  for 
Industrial  Activities  and  Proposal  to 
Terminate  the  EPA  Storm  Water 
Baseline  Industrial  General  Permit. 

SUMMARY:  The  Regional  Administrators 
of  EPA  Regions  I,  U,  HI,  IV,  VI,  IX.  and 
X  are  today  providing  notice  of  a 
proposed  modification  of  EPA’s  final 
NPDES  storm  water  multi-sector  general 
permit  (MSGP)  which  was  first  issued 
on  September  29, 1995  (60  FR  50804), 
and  amended  on  February  9, 1996  (61 
FR  5248),  February  20, 1996  (61  FR 
6412),  and  September  24, 1996  (61  FR 
50020).  EPA  is  proposing  to  modify  the 
MSGP  to  authorize  storm  water 
discharges  from  previously  excluded 
facilities  so  that  they  may  be  covered  by 
the  MSGP  after  expiration  of  EPA’s 
baseline  general  permit.  EPA  is  also 
proposing  the  following  limited  specific 
changes  to  the  MSGP  as  published  on 
September  29. 1995  (60  FR  50804):  (1) 
Authorization  of  mine  dewatering 
discharges  from  construction  sand  and 
gravel,  industrial  sand  and  crushed 
stone  mines  in  non-NPDES  areas  of  EPA 
Regions  II  and  X;  (2)  inclusion  in  Sector 
A  of  the  MSGP  of  the  effluent  limitation 
guideline  in  40  CFR  part  429,  subpart  I 
for  discharges  resulting  from  spray 
down  of  lumber  and  wood  products  in 
storage  yards  (wet  decking);  (3) 
clarification  that  Sectors  X  and  AA 
authorize  discharges  from  all  facilities 
in  major  SIC  groups  27  and  34 
respectively;  and  (4)  addition  of  new 
sector  (sector  AD)  to  the  MSGP  to 
authorize  discharges  from  Phase  I 
facilities  which  may  not  fall  into  one  of 
the  sectors  of  the  modified  MSGP,  and 
selected  Phase  11  discharges  which  are 
designated  for  permitting  in  accordance 
with  40  CFR  122.26(g)(l)(i). 

The  Regional  Administrators  are  also 
providing  notice  that  the  Agency  does 
not  intend  to  reissue  the  NPDES  storm 
water  baseline  industrial  general  permit 
which  was  issued  on  September  9, 1992 
(57  FR  41236)  or  September  25, 1992  (57 
FR  44438),  depending  on  the  geographic 
area  of  applicability,  and  propose  to 


terminate  this  permit  (with  the  limited 
exceptions  discussed  in  Section  I  below) 
upon  final  modification  of  the  multi¬ 
sector  permit.  As  a  result,  all  industrial 
facilities  previously  permitted  under  the 
baseline  permit,  except  as  otherwise 
noted  in  this  notice,  would  therefore  be 
required  to  seek  storm  water  permit 
coverage  under  the  modified  multi¬ 
sector  permit  when  Issued  in  final  or 
submit  an  application  for  an  individual 
permit. 

DATES:  Comments  on  the  proposed 
modifications  must  be  received  or 
postmarked  by  midnight  no  later  than 
August  15, 1997.  See  below  for 
scheduled  hearings  and  public 
meetings. 

ADDRESSES:  The  index  to  the 
administrative  record  for  this  permit  is 
available  at  the  appropriate  Regional 
Office  or  fi’om  the  EPA  Water  Docket 
Office  in  Washington,  DC.  The 
administrative  record  is  stored  in  two 
locations.  Documents  immediately 
referenced  in  this  modification  notice 
are  stored  at  the  EPA  Water  Docket 
Office  at  the  address  listed  below.  All 
other  documents  which  were  used  to 
support  the  original  issuance  of  the 
multi-sector  general  permit  in  1995  are 
a  supplement  to  the  record  for  this 
modification  action  but  are  stored  at 
Science  Applications  International 
Corporation  (SAIC),  1710  Goodridge 
Drive,  McLean,  Virginia  22102.  These 
materials  include,  for  example,  the 
permit  applications  and  sampling  data 
provided  to  EPA  by  group  applicants. 
The  immediate  and  supplemental 
record  is  available  for  inspection  ft'om  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  For 
appointments  to  examine  any  portion  of 
the  administrative  record,  please  call 
the  Water  Docket  Office  at  (202)  260- 
3027.  Copies  of  the  proposed  permit 
modification  may  be  acquired  firom  the 
Office  of  Water  Resource  Center  by 
dialing  (202)  260-7786.  A  reasonable  fee 
may  be  charged  for  copying.  Specific 
record  information  can  also  be  made 
available  at  the  appropriate  Regional 
Office  upon  request. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  proposed 
permit  modifications,  contact  the 
appropriate  EPA  Regional  Office.  The 
name,  address  and  phone  number  of  the 
EPA  Regional  Storm  Water  Coordinators 
are  provided  in  Part  III.H  of  this  fact 
sheet. 

PUBLIC  COMMENT  PERIOD:  Public 
comments  are  being  invited  only  for 
those  specific  modifications  which  are 
proposed  for  the  MSGP,  as  well  as 
EPA’s  proposal  to  transfer  permit 
coverage  from  the  baseline  permit  to  the 


MSGP.  EPA  stresses  that  the  MSGP 
overall  is  not  being  reconsidered  at  this 
time.  The  public  should  send  an 
original  and  three  copies  of  their 
comments  and  enclosures  (including 
references)  addressing  any  aspect  of  this 
notice  to:  ATTN:  MSGP  Modification- 
Comments.  W-97-06,  Water  Docket, 
MC-4101,  U.S.  EPA,  Room  2616  Mall, 

401  M  Street  SW.,  Washington,  DC 
20460. 

To  ensure  that  EPA  can  read, 
understand,  and  therefore  properly 
respond  to  comments,  the  Agency 
requests  commenters  to  type  or  print  in 
ink  any  comments.  Each  comment 
should  cite  the  page  number  and.  where 
possible,  the  section(s)  and/or 
paragraph(s)  in  the  proposed  permitting 
actions  to  which  the  comment  relates. 
Commenters  should  use  a  separate 
paragraph  for  each  issue  discussed. 
Commenters  who  want  EPA  to 
acknowledge  receipt  of  their  comments 
should  enclose  a  self-addressed  stamped 
envelope.  No  facsimiles'  (faxes)  will  be 
accepted.  Comments  rhay  also  be 
submitted  electronically  to:  ow- 
docket@epamail.epa.igov.  .  /i. . 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  forms  of 
encryption.  Electronic  comments  must 
be  identified  by  the  docket  number  W- 
97-06.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  format  or  ASCII  file 
format.  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

The  record  for  this  proposed  permit 
modification  has  been  established  under 
docket  number  W-97-06  and  includes 
supporting  documentation  as  well  as 
printed,  paper  versions  of  electronic 
comments.  It  does  not  include  any 
information  claimed  as  CBI. 

PUBLIC  MEETINGS  AND  HEARINGS:  Public 
meetings  and  hearings  to  discuss  the 
proposed  permitting  actions  are 
scheduled  in  certain  Regions  as  follows: 

EPA  Region  VI 

Date;  July  21,1997. 

Time:  1  p.m.  (Public  Meeting). 
Location:  Howard  Johnson  Hotel  at 
Hobby  Airport,  7777  Airport  Blvd., 
Houston,  Texas  77061. 

Date:  July  28, 1997. 

Time:  1  p.m.  (Public  Meeting). 
Location:  Albuquerque  Marriott  Hotel, 
2101  Louisiana  Blvd.,  NE,  Albuquerque, 
New  Mexico  87110. 

Date:  August  11, 1997. 

Time:  9  a.m.  (Public  Meeting),  1  p.m. 
(Public  Hearing). 
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Location:  U.S.  EPA  Regional  Office, 

12th  Floor  State  Conference  Rooms, 

1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733. 

EPA  Region  IX 

Date:  August  12, 1997. 

Time:  1  p.m.  to  5  p.m.  (Public 
Hearing). 

Location:  Arizona  Department  of 
Environmental  Quality,  Public  Meeting 
Room,  3033  North  Central  Avenue, 
Phoenix,  Arizona  85012. 

Persons  wishing  to  make  an  oral 
presentation  must  restrict  themselves  to 
15  minutes  and  are  encouraged  to  have 
written  copies  of  their  comments  for 
inclusion  in  the  official  record. 

State  Certification 

EPA  is  providing  copies  of  today’s 
proposed  permitting  actions  to  States 
and  Indian  Tribes  where  the  proposed 
actions  would  be  effective.  The  States 
and  Tribes  will  review  the  proposed 
actions  to  ensure  that  they  will  not 
result  in  violation  of  water  quality 
criteria.  EPA  will  work  with  the  States 
and  Tribes  to  obtain  their  certification 
in  accordance  with  Section  401  of  the 
Clean  Water  Act.  EPA  will  prepare 
certifications  for  Indian  lands  where 
there  is  no  approved  Tribe  or  where  the 
approved  Tribes  have  not  established 
water  quality  standards. 

The  Coastal  Zone  Management  Act 
(CZMA)  requires  that  all  Federal 
licensing  and  permitting  actions  be 
reviewed  for  consistency  with  each 
approved  State  coastal  zone 
management  plan.  EPA  has  also 
initiated  this  review. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

The  following  is  an  outline  of  the 
organization  of  today’s  proposed 
permitting  actions: 

Explanation  of  Proposed  Permit 
Modifications 

I.  Background 

II.  Coverage  of  Proposed  Modified  MSGP 

III.  Requirements  for  Transferred  Facilities 

A.  Notification  Requirements 

1.  Historic  Preservation 

2.  Endangered  Species 

3.  North  American  Industry  Classification 
System 

B.  Special  Conditions 

1.  Non-storm  Water  Discharges 

2.  Releases  of  Reportable  Quantities  of 
Hazardous  Substances  and  Oil 

3.  Co-located  Industries  Facilities 

C.  SWPPP  Requirements 

1.  Deadline  for  SWPPP  Revision  and 
Implementation  for  Transferred  Facilities 


2.  Special  Requirements  for  Facilities 
Subject  to  EPCRA  Section  313 
Requirements 

D.  Monitoring  and  Reporting  Requirements 

1.  Sampling  Schedule 

2.  Sample  Type 

3.  Quarterly  Visual  Examination 
Requirements  of  the  MSGP 

4.  Exemptions  for  Analytical  Monitoring 

5.  Reporting  Requirements 

E.  Numeric  Effluent  Limitations 

F.  Miscellaneous  Proposed  Permitting  Action 

1.  Coverage  of  Mine  Dewatering  Discharges 
in  EPA  Regions  II  and  X 

2.  Discharges  Resulting  fiom  Spray  Down 
of  Lumber  and  Wood  Products  in  Storage 
Yards  in  Sector  A 

3.  Clarification  of  Coverage  in  Sectors  X 
and  AA  of  the  MSGP 

4.  Addition  of  Sector  AD  to  the  MSGP 

G.  Response  to  National  Mining  Association 

Concerning  Sector  G  of  the  MSGP 

H.  Regional  Offices 

IV.  Cost  Estimates 

V.  Economic  Impact  (Executive  Order  12866) 

VI.  Unfunded  Mandates  Reform  Act 

VII.  Paperwork  Reduction  Act 

VIII.  Regulatory  Flexibility  Act 

IX.  Official  Signatures 

Explanation  of  Proposed  Permit 
Modifications 

The  following  discussion  is  an 
explanation  and  rationale  for  the 
permitting  actions  and  permit 
modifications  that  EPA  proposes  to  take 
in  today’s  notice.  The  actual  language  of 
the  proposed  permit  modifications 
follows  the  signature  pages  at  the  end  of 
this  discussion. 

I.  Background 

On  September  9, 1992  (57  FR  41175) 
or  September  25, 1992  (57  FR  44412), 
depending  on  the  geographic  area 
involved,  EPA  issued  a  final  NPDES 
storm  water  baseline  industrial  general 
permit  (not  including  construction 
activity)  for  the  following  areas: 

EPA  Region  I — for  the  States  of  Maine, 
Massachusetts  and  New  Hampshire;  and 
for  Indian  Country  lemds  located  in 
Massachusetts,  New  Hampshire,  and 
Maine. 

EPA  Region  n — for  Puerto  Rico  and 
Indian  Country  lands  located  in  New 
York.  (On  April  14, 1993,  EPA  proposed 
modifications  to  the  baseline  general 
permit  issued  in  Puerto  Rico  to  address 
changes  to  the  401  certification 
conditions  requested  by  the 
Environmental  Quality  Board  (EQB)  of 
Puerto  Rico.  On  September  24, 1993  the 
changes  became  final.  These 
modifications,  however,  did  not  alter 
the  original  issuance  and  expiration 
date  of  the  baseline  permit  in  Puerto 
Rico.) 


EPA  Region  III — for  the  District  of 
Columbia  and  Federal  facilities  in 
Delaware. 

EPA  Region  IV — for  the  State  of 
Florida;  and  for  Indian  Coimtry  lands 
located  in  Florida,  Mississippi,  and 
North  Carolina. 

EPA  Region  VI — for  the  States  of 
Louisiana,  New  Mexico,  Oklahoma  and 
Texas;  and  for  Indian  Country  lands 
located  in  Louisiana,  New  Mexico 
(except  Navajo  lands  and  Ute  Moimtain 
Ute  Reservation  lands),  Oklahoma,  and 
Texas. 

EPA  Region  Vni — for  the  State  of 
South  Dakota;  for  Indian  Country  lands 
located  in  Colorado,  Montana,  South 
Dakota,  North  Dakota,  Utah  (except 
Goshute  Reservation  and  Navajo 
Reservation  lands),  and  Wyoming;  for 
Federal  facilities  in  Colorado;  and  for 
the  Ute  Moimtain  Ute  Reservation  in 
Colorado  and  New  Mexico. 

EPA  Region  IX — for  the  State  of 
Arizona;  for  the  Territories  of  Johnston 
Atoll,  American  Samoa,  Gueim,  and 
Midway  and  Wake  Islands;  and  for 
Indian  Country  lands  located  in 
California,  and  Nevada;  and  for  the 
Goshute  Reservation  in  Utah  and 
Nevada,  the  Navajo  Reservation  in  Utah, 
New  Mexico,  and  Arizona,  the  Duck 
Valley  Reservation  in  Nevada  and 
Idaho. 

EPA  Region  X — for  the  States  of 
Alaska  and  Idaho;  for  Indian  country 
lands  located  in  Alaska,  Idaho  (except 
Duck  Valley  Reservation  lands),  and 
Washington;  and  for  Federal  facilities  in 
Washington. 

Most  of  the  above  the  areas  were 
covered  by  the  September  9, 1992  notice 
of  permit  issuance.  The  September  25, 
1992  notice  covered  only  the  States  of 
Florida  (except  for  Indian  lands  which 
were  covered  by  the  September  9, 1992 
notice)  and  Massachusetts,  the  District 
of  Columbia,  Guam  and  American 
Samoa,  Indian  lands  in  New  York  and 
Federal  facilities  in  Delaware.  The 
baseline  permit  expires  on  September  9, 
1997  or  ^ptember  25, 1997,  depending 
on  the  area  of  applicability,  and  EPA  is 
not  proposing  to  reissue  the  baseline 
permit  in  those  areas  where  the  multi¬ 
sector  general  permit  modification  will 
become  effective. 

(Please  note  that  Part  VII.B. — 
continuation  of  the  Expired  General 
Permit  of  the  1992  baseline  general 
permit  states  that  the  baseline  permit 
expires  on  October  1, 1997.  At  this  time 
EPA  believes  the  better  reading  is  that 
the  permits  expire  on  September  9, 1997 
and  September  25, 1997,  as  noted  above. 
(Under  the  Clean  Water  Act  an  NPDES 
permit  can  only  be  issued  for  a 
maximum  of  five  years.)  As  described 
above,  the  baseline  permits  became 
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effective  on  either  September  9, 1992,  or 
September  25, 1992,  depending  on 
location,  and  these  are  the  dates  from 
which  the  expiration  date  must  be 
determined.  Part  VII.B.  originally 
anticipated  that  the  baseline  permit 
would  become  effective  on  October  1, 
1992,  which  it  did  not.) 

Today,  EPA  is  proposing  to  transfer 
permit  coverage  from  the  baseline 
general  permit  to  the  multi-sector 
general  permit  (MSGP)  which  was 
originally  issued  on  September  29, 1995 
(60  FR  50804),  and  amended  on 
February  9, 1996  (61  FR  5248),  February 

20. 1996  (61  FR  6412),  and  September 

24. 1996  (61  FR  50020).  As  a  result, 
most  industrial  facilities  previously 
p>ermitted  under  the  baseline  permit 
(except  for  those  located  in  certain 
excluded  areas  discussed  below)  would 
therefore  be  required  to  seek  storm 
water  permit  coverage  under  the 
modified  multi-sector  permit  or  an 
individual  permit. 

This  action  is  consistent  with  the 
long-term  permitting  strategy  for  storm 
water  discharges  associated  with 
industrial  activity  which  was  finalized 
on  April  2, 1992  (57  FR  11394).  This 
strategy  includes  the  following  four 
permitting  tiers: 

Tier  I— Mseline  Permitting — One  or 
more  general  permits  will  be  developed 
to  initially  cover  the  majority  of  storm 
water  discharges  associated  with 
industrial  activity. 

Tier  n — ^Watershed  Permitting — 
Facilities  within  watersheds  shown  to 
be  adversely  impacted  by  storm  water 
discharges  associated  with  industrial 
activity  will  be  targeted  for  individual 
or  watershed-specific  general  permits. 

Tier  HI — Industry-Specific 
Permitting — Specific  industry  categories 
will  be  targeted  for  individual  or 
industj^-specific  general  permits. 

Tier  TV — Facility-Specific 
Permitting — A  variety  of  factors  will  be 
used  to  target  specific  facilities  for 
individual  permits. 

The  long-term  permitting  strategy 
begins  with  baseline  permitting  as  was 
done  in  1992  with  the  baseline  general 
permit.  However,  baseline  permitting 
may  not  provide  optimum  water  quality 
benefits  since  the  same  basic  permit 
conditions  are  supplied  to  a  wide 
variety  of  facilities  operating  in  different 
geographic  area.  As  such,  the  long-term 
strategy  also  calls  for  additional 
permitting  over  time  with  more  specific 
permit  conditions  developed  for 
facilities  in  Tiers  II,  III  and  IV  above. 

The  MSGP  is  based  on  information 
received  as  a  result  of  the  group  permit 
application  process  described  at  40  CFR 
122.26(c)(2).  EPA  received  applications 
from  approximately  1,200  groups 


representing  nearly  all  of  the  categories 
of  industrial  facilities  listed  in  the  storm 
water  regulations  at  40  CFR 
122.26(b)(14).  To  facilitate  permit 
issuance  for  the  group  applications,  EPA 
consolidated  the  groups  into  29 
industrial  sectors,  with  subsectors  also 
included  in  certain  sectors  as 
appropriate. 

The  group  applications  included 
information  concerning  the  specific 
types  of  operations  which  are  present  at 
the  different  types  of  industrial 
facilities,  potential  sources  of  pollutants 
from  the  facilities,  industry-specific  best 
management  practices  (BKff  s)  which  are 
available,  and  monitoring  data  from  the 
different  types  of  facilities.  Using  this 
information,  EPA  was  able  to  develop 
sector-specific  BMPs  for  the  MSGP 
which  are  better  tailored  to  controlling 
the  discharges  of  pollutants  from  the 
various  facilities  &an  the  requirements 
of  the  baseline  permit  which  only 
include  generic  BMP  requirements 
which  are  applied  across  a  wide  variety 
of  industries.  In  addition,  the 
monitoring  requirements  of  the  MSGP 
are  based  on  actual  monitoring  data 
rather  than  best  professional  judgment 
which  is  largely  the  case  for  the  baseline 
permit. 

Given  the  above  factors,  EPA  believes 
that  the  MSGP  should  provide  improved 
water  quality  benefits  as  compeired  to 
the  baseline  permit.  For  this  reason,  and 
in  accordance  with  the  long-term 
permitting  strategy,  EPA  is  proposing  to 
transfer  permit  coverage  from  the 
baseline  permit  to  the  MSGP  after 
expiration  of  the  baseline  permit. 

As  discussed  in  Section  Q  below,  the 
MSGP  omitted  coverage  for  a  small 
number  of  categories  of  facilities  which 
were  authorized  to  discharge  under  the 
baseline  general  permit.  As  such,  EPA  is 
proposing  to  modify  the  coverage  of  the 
MSGP  to  include  these  categories  in 
order  that  they  may  be  eligible  for 
coverage  when  transferring  from  the 
baseline  permit  to  the  MSGP.  However, 
if  this  modification  does  not  become 
effective  prior  to  the  expiration  dates  of 
the  baseline  general  permit,  the  baseline 
permit  can  be  automatically  extended 
under  provisions  of  the  Administrative 
Procedures  Act  (APA).  Under  such  an 
extension,  existing  facilities  with 
coverage  under  the  baseline  permit  may 
retain  coverage  under  the  baseline 
permit  until  the  modified  MSGP 
becomes  effective  for  them.  An 
extension  could  last  anywhere  from  a 
number  of  additional  days,  weeks,  or 
month.  Regardless  of  the  duration  of  the 
extension,  any  facility  with  coverage 
under  the  baseline  that  wants  to  retain 
coverage  under  the  extended  baseline 
permit,  must  submit  a  Notice  of  Intent 


between  August  1, 1997  and  two  days 
(48  hours)  prior  to  the  date  of  expiration 
of  the  baseline  (on  either  September  9, 
1997  or  September  25, 1997,  depending 
upon  location)  to  remain  covered  under 
the  extended  baseline  permit.  Once  the 
final  modified  multi-sector  permit  is 
issued,  the  extended  baseline  permit 
will  expire  30  days  later  (except  for 
facilities  located  in  certain  excluded 
areas  as  discussed  below)  and  all 
facilities  must  than  transfer  to  the  multi¬ 
sector  permit  within  the  time  frame 
allowed  imder  the  conditions  of  the 
modified  multi-sector  permit,  or  submit 
an  individual  permit  application.  For 
facilities  where  individual  permits  are 
required,  baseline  jjermit  coverage 
would  be  extended  until  final 
determinations  are  made  on  the 
individual  permit  applications. 

The  excluded  areas  where  the 
baseline  permit  will  continue  to  apply 
include  the  Island  of  American  Samoa, 
Federal  facilities  in  Colorado,  and 
Indian  Country  lands  located  in 
Colorado  (including  the  portion  of  the 
Ute  Mountain  Ute  ^^ervation  located 
in  New  Mexico),  Montana,  North 
Dakota,  South  Dakota  (including  the 
portion  of  the  Pine  Ridge  Reservation 
located  in  Nebraska),  Utah  (except  for 
the  Goshute  and  Navajo  Reservation 
lands  (see  Region  IX))  and  Wyoming. 
Maintaining  storm  water  permit 
coverage  under  the  baseline  permit  is 
necessary  since  the  MSGP  does  not 
apply  to  facilities  located  in  these  areas, 
and  the  Agency  is  not  proposing  to 
expand  the  MSGP’s  scope  of  coverage  to 
include  them  through  this  modification. 

There  are  also  a  few  areas  where  the 
baseline  permit  was  issued  but  not  the 
MSGP,  where  the  baseline  permit  is 
proposed  nevertheless  to  be  terminated. 
These  areas  as  Indian  Country  lands  in 
New  York,  North  Carolina  and 
Mississippi.  Only  a  very  small  number 
of  permittees  exist  in  these  areas  and 
individual  permits  would  be  issued  as 
needed. 

n.  Coverage  of  Proposed  Modified 
MSGP 

The  proposed  modified  multi-sector 
storm  water  permit  will  cover  storm 
water  discharges  associated  with 
industrial  activity  in  most  geographic 
areas  where  EPA  is  the  NPDES 
permitting  authority,  described  earlier 
in  this  fact  sheet.  In  accordance  with  the 
long-term  permitting  strategy  discussed 
above,  EPA’s  intent  when  issuing  the 
baseline  general  permit  was  to  cover  all 
of  the  categories  of  industrial  facilities 
which  may  discharge  storm  water 
associated  with  industrial  activity  as 
defined  at  40  CFR  122.26(b)(14).  The 
baseline  permit  does  include  certain 
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generic  coverage  limitations  which  are 
also  found  in  section  I.B.3  of  the  MSGP. 
These  exclusion  include  discharges 
such  as  those  which  may  contribute  to 
a  violation  of  a  water  quality  standard, 
and  discharges  which  adversely  affect 
endangered  species  or  their  critical 
habitat.  • 


As  noted  above,  group  applications 
were  not  received  from  all  of  the 
categories  of  facilities  Usted  at  40  CFR 
122.26(b)(14),  and  certain  categories 
were  not  included  in  the  MSGP  which 
had  been  included  in  the  baseline 
permit.  In  order  to  cover  all  the  t3q)es  of 
facilities  to  be  transferred  from  the 


baseline  permit,  EPA  is  proposing  to 
expand  the  coverage  of  the  MSGP  to 
authorize  storm  waster  discharges  from 
these  additional  categories  of  facilities. 

The  MSGP  already  authorizes  storm 
water  discharges  from  a  wide  range  of 
industrial  facilities  which  are 
summarized  below  in  Table  1: 


Table  1— Sector/Subsectors  Covered  by  the  MSGP 


Subsector 

SIC  code 

Activity  represented 

Sector  A.  Timber  Products 

1*  . 

2421 

GenereU  Sawmills  and  Planning  Mills. 

2 . 

2491 

Wood  Preserving. 

3*  . 

2411 

Log  Storage  artd  Handling. 

4*  . 

2426 

Hardwood  Dimension  and  Flooring  Mills. 

2429 

Special  Product  Sawmills,  Not  Elsewhere  Classified. 

243X**  (except 

Millwork,  Veneer,  Plywood,  and  Structural  Wood. 

2434) 

244X 

Wood  Containers. 

245X 

Wood  Buildings  and  Mobile  Homes. 

2493 

Reconstituted  Wood  Products. 

2499 

Wood  Products,  Not  Elsewhere  Classified. 

Sector  B.  Paper  and  Allied  Products  Manufacturing 

1  . 

261X 

Pulp  Mills. 

2 . 

262X 

Paper  Mills. 

3*  . 

263X 

Paperboard  Mills. 

4 . 

265X 

Paperboard  Containers  and  Boxes. 

5 . 

267X 

Converted  Paper  arxl  Paperboard  Products,  Except  Containers  and  Boxes. 

Sector  C.  Chemical  and  Allied  Products  Manufacturing 

1*  . 

281 X 

Irxlustrial  Inorganic  Chemicals. 

2*  . 

282X 

Plastics  Materials  and  Synthetic  Resins,  Synthetic  Rubber,  Cellulosic  arxl  Other  Manmade  Fibers  Except 

Glass. 

4*  . 

284X 

Soaps,  Detergents,  arxl  Cleaning  Preparations;  Perfumes,  Cosmetics,  and  Other  Toilet  Preparations. 

5 . 

285X 

Paints,  Varnishes,  Lacquers,  Enamels,  and  Allied  Products. 

6 . 

286X 

Industrial  Organic  Chemicals. 

7*  . 

287X 

Agricultural  Chemicals. 

8 . 

289X 

Miscellaneous  Chemical  Products. 

9 . 

3952  (limited  to 

Inks  arxl  Paints,  Irwluding  China  Painting  Enamels,  Irxiia  Ink,  Drawing  Ink,  Platinum  Paints  for  Burnt  Wood 

list) 

or  Leather  Work,  Paints  for  China  Painting,  Artist’s  Paints  and  Artist’s  Watercolors.  ^ 

Sector  D.  Asphalt  Paving  and  Roofing  Materials  Manufacturers  and  Lubricant  Manufacturers 

r . 

295X 

Asphalt  Paving  and  Roofing  Materials. 

2 . 

299X 

Miscellaneous  Products  of  Petroleum  and  Coal. 

Sector  E.  Glass,  Clay,  Cement,  Concrete,  and  Gypsum  Product  Manufacturing 


1  . 

321 X 

Flat  Glass. 

322X 

Glass  and  Glassware,  Pressed  or  Blown. 

323X 

Glass  Products  Made  of  Purchased  Glass. 

2 . 

3241 

Hydraulic  Cement. 

3*  . 

325X 

Structural  Clay  Products. 

326X  (except 

Pottery  arxj  Related  Products. 

3261) 

3297 

Non-Clay  Refractories. 

4*  . 

327X  (except 
3274) 

Concrete,  Gypsum  arxl  Plaster  Products. 

3295 

Minerals  and  Earth’s,  Ground,  or  Otherwise  Treated. 

Sector  F.  Primary  Metals 


331 X 

Steel  Works,  Blast  Furnaces,  and  Rolling  and  Finishing  Mills. 

332X 

Iron  arxl  Steel  Foundries.  ' 

333X 

Primary  Smelting  and  Refining  of  Nonferrous  Metals. 

334X 

Secondary  Smelting  and  Refining  of  Nonferrous  Metals. 

5*  . 

335X 

Rolling,  Drawing,  and  Extruding  of  Nonferrous  Metals. 

6*  . 

336X 

Nonferrous  Foundries  (Castings). 

CM  <0  ^ 
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Table  1— Sector/Subsectors  Covered  by  the  MSGP— Continued 


Subsector 

SIC  code 

Activity  represented 

7 . 

339X 

Miscellaneous  Primary  Metal  Products. 

Sector  G.  Metal  Mining  (Ore  Mining  and  Dressing) 

1  . 

101X 

Iron  Ores. 

2*  . 

102X 

Copper  Ores. 

3 . 

103X 

Lead  and  Zinc  Ores. 

4 . 

KMX 

Gold  and  Silver  Ores. 

5 . 

106X 

Ferroalloy  Ores,  Except  Vanadium. 

6 . 

108X 

Metai  Mining  Services. 

7 . 

109X 

Miscellaneous  Metal  Ores. 

Sector  H.  Coal  Mines  and  Coal  Mining-Related  Facilities 

NA*  . 

12XX 

Coal  Mines  and  Coal  Mining-Related  Facilities. 

Sector  1.  Oil  and  Gas  Extraction 

1*  . . . 

131X 

Crude  Petroleum  and  Natural  Gas. 

2 . . . 

132X 

Natural  Gas  Liquids. 

3*  . . . 

138X 

Oil  and  Gas  Field  Services. 

Sector  J.  Mineral  Mining  and  Dressing 

1*  . 

141X 

Dimension  Stone. 

142X 

Crushed  and  Broken  Stone,  Including  Rip  Rap. 

148X 

Nonmetailic  Minerals,  Except  Fuels. 

2*  . 

144X 

Sand  and  Gravel. 

3 . 

145X 

Clay,  Ceramic,  and  Refractory  Materials. 

4 . 

147X 

Chemical  and  Fertilizer  Mineral  Mining. 

149X 

Miscellaneous  Nonmetailic  Minerals,  Except  Fuels. 

Sector  K.  Hazardous  Waste  Treatment  Storage  or  Disposal  Facilities 

NA*  . 

NA 

Hazardous  Waste  Treatment  Storage  or  Disposal. 

Sector  L.  Landfills  and  Land  Application  Sites 

NA*  . 

NA 

Larxlfills  and  Land  Application  Sites. 

Sector  M.  Automobile  Salvage  Yards 

NA*  . 

5015 

Automobile  Salvage  Yards. 

% 

Sector  N.  Scrap  Recycling  Facilities 

NA*  . 

5093 

Scrap  Recycling  Facilities. 

Sector  O.  Steam  Electric  Generating  Facilities 


NA*  . 

NA 

Steam  Electric  Generating  Facilities. 

Sector  P.  Land  Transportation 

1  . 

40XX 

Railroad  Transportation. 

2 . 

41 XX 

Local  and  Highway  Passenger  Transportation. 

3 . 

42XX  (except 

Motor  Freight  Transportation  and  Warehousing. 

4221-M225) 

4 . 

43XX 

United  States  Postal  Service. 

5 . 

5171 

Petroleum  Bulk  Stations  and  Terminals. 

Sector  Q.  Water  Transportation 

NA*  . 

44XX 

Water  Transportation. 

Sector  R.  Ship  and  Boat  Building  or  Repairing  Yards 

NA . 

373X 

Ship  and  Boat  Building  or  Repairing  Yards. 

Sector  S.  Air  Transportation  Facilities 


NA* 


45XX 


Air  Transportation  Facilities. 
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Table  1— Sector/Subsectors  Covered  by  the  MSGP— Continued 


Subsector 

SIC  code 

Activity  represented 

-  Sector  T.  Treatment  Works 

NA*  . 

NA 

Treatment  Works. 

Sector  U.  Food  and  Kindred  Products 

1 . 

2 . 

3 . 

4*  . 

5 . 

7*  . 

8 . 

9 . 

201 X 

202X 

203X 

204X 

205X 

206X 

207X 

208X 

209X 

21 XX 

Meat  Products. 

Dairy  Products. 

Carmed,  Frozen  and  Preserved  Fruits,  Vegetables  arxf  Food  Specialties. 

Grain  Mill  Products. 

Bakery  Products. 

Sugar  and  Confectionery  Products.  ’  . 

Fat  and  Oils.  • 

Beverages. 

Miscellaneous  Food  Preparations  arxl  Kindred  Products. 

Tobacco  Products. 

Sector  V.  Textile  Mills,  Apparel,  and  Other  Fabric  Product  Manufacturing 


1  . 

2 . „• . 

22XX 

23XX 

Textile  MiM  Products. 

Apparel  arxi  Other  Finished  Products  Made  From  Fabrics  arxl  Similar  Materials. 

Sector  W.  Furniture  and  Fixtures 

NA . 

2SXX 

Furniture  arxf  Fixtures. 

2434 

Wood  Kitchen  Cabinets. 

Sector  X.  Printing  and  Publishing 

NA . 

2732 

Book  Printmg. 

2752 

Commercial  Printing,  Lithographic. 

2754 

Commercial  Printing,  Gravure. 

2759 

Commercial  Printing,  Not  Elsewhere  Classified. 

2796 

Platemaking  arxf  Related  Services., 

Sector  Y.  Rubber,  Miscellaneous  Plastic  Products,  and  Miscelianeous  Manufacturing  industries 


1*  . . 

2 . 

301 X 

302X 

305X 

306X 

308X 

393X 

394X 

395X 

396X 

3g9X 

Tires  arxi  Inner  Tubes. 

Rubber  and  Plastics  Footwear. 

Gaskets,  Packing,  and  Sealing  Devices  and  Rubber  and  Plastics  Hose  arxi- Belting. 

Fabricated  Rubber  Products,  Not  Elsewhere  Classified. 

Miscellaneous  Plastics  Products. 

Musical  Instrumerrts.  , 

Dolls,  Toys,  Games  and  Sporting  arxj  Athletic  Goods. 

Pens,  Pencils,  arxi  Other  Artists’  Materials. 

Costume  Jewelry,  Costume  Novelties,  Buttons,  and  Miscellaneous  Notions,  Except  Precious  Metal. 
Miscellaneous  Manufacturirrg  Industries. 

Sector  Z.  Leather  Tanning  and  Finishing 

NA . 

31 IX 

Leather  Tanning  and  Finishing. 

NA 

Facilities  that  Make  Fertilizer  Solely  from  Leather  Saaps  and  Leather  Dust 

Sector  AA.  Fabricated  Metal  Products 

r . 

3429 

Cutlery,  Hand  Tools,  and  General  Hardware. 

3441 

Fabricated  Structural  Metal  Products. 

3442 

Metal  Doors;  Sash,  Frames  Molding  and  Trim. 

3443 

Fabricated  Plate  Work  (Boiler  Shops). 

3444 

Sheet  Metal  Work. 

3451 

Screw  Machine  Products. 

3452 

Bolts,  Nuts,  Screws,  Rivets,  and  Washers. 

3462 

Metal  Forgings  and  Stampings. 

- 

3471 

Electroplating,  Plating,  Polishing,  Anodizing,  and  Coloring. 

3494 

Valves  and  Pipe  Fittings,  Not  Elsewhere  Classified. 

3496 

Miscellaneous  Fabricated  Wire  Products. 

3499 

Miscellarreous  Fabricated  Metal  Products. 

391 X 

Jewelry,  Silverware,  arxj  Plated  Ware. 

2*  . 

3479 

Coating,  Engraving,  and  Allied  Services. 
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Table  1-^ector/Subsectors  Covered  by  the  MSGP— Continued 

Subsector 

SIC  code 

Activity  represented 

Sector  AB.  Transportation  Equipment,  Industriai  or  Commercial  Machinery 

35XX  (except 

357) 

37XX  (excefX 

357) 

Industrial  and  ConHnercial  Machinery  (except  Computer  and  Office  Equipment). 

Transportation  Equipment  (except  Ship  and  Boat  Building  arvj  Repairing). 

Sector  AC.  Eiectronic,  Eiectrical,  Photographic  and  Optical  Goods 

NA . 

36XX 

38XX 

357 

Electronic,  Electrical. 

Measuring,  Analyzing  and  Controlling  Instrument;  Photographic  and  Optical  Goods. 

Computer  arxl  Office  Equipment.  .  , 

*  Denotes  subsector  with  analytical  (chemical)  monitoring  requirements. 

**  X  or  XX  denotes  any  number  or  numbers  from  0  to  9  in  the  SIC  code. 

NA  indicates  those  industry  sectors  in  wt^  subdivision  into  subsectors  was  determined  to  be  not  applicable. 


EPA  has  reviewed  the  categories  of  additional  facilities  to  be  added  to  the  MSGP  and  also  considered  the  coverage 
and  existing  requirements  of  the  various  sectors/subsectors  already  included  in  the  MSGP.  Based  on  this  review,  EPA 
believes  for  each  category  of  facility  to  be  added,  a  sector/subsector  of  the  MSGP  is  available  with  appropriate  BMP 
and  monitoring  requirements  for  the  new  categories.  The  new  categories  of  facilities,  and  the  sectors/subsectors  in 
which  they  are  proposed  to  be  added,  are  summarized  in  Table  2  below.  EPA  is  also  proposing  to  add  a  new  sector 
AD  which  will  allow  coverage  for  any  regulated  storm  water  discharge  associated  with  industrial  activity  not  described 
by  any  of  the  other  sectors.  «  • 


Table  2.— Proposed  Placement  of  Additional  Facilities  Into  the  MSGP 


SIC  code 


MSGP  sector/subsector 


i 


2833-2836 — Medicinal  chemicals  and  botanical  products;  pharma¬ 
ceutical  preparations,;  invitro  and  invivo  diagrrastic  substamces;  bio¬ 
logical  products,  except  diagnostic  substances. 

2911 — Petroleum  refining . 

3131 — Boot  smd  shoe  cut  stock  and  findings  (leather  soles,  inner  soles, 
other  boot  and  finished  wood  heels). 

3142-3144 — house  slippers;  men's  dress,  street  and  work  shoes; 
women’s  dress,  street  and  work  shoes. 

3149 — Footwear,  except  rubber,  include  athletic  shoes . 

3151 — Leather  gloves  and  mittens . .'. . 

3161 — Luggage  and  cases . 

3171 —  ^Women’s  handbags  and  purses,  leather  . . 

3172 —  Personal  leather  goods,  e.g.,  billfolds,  key  cases,  coin  purses, 
checkbooks,  etc.. 

3199 — Leather  goods,  not  elsewhere  classified,  e.g.  saddlery,  belts, 
holsters,  leather  aprons. 

3231 — Glass  products,  made  of  purchased  glass  . 

3261— Vitreous  china  plumbing  fixtures,  arxi  china  and  earthenware  fit¬ 
ting  and  bathroom  accessories. 

3274 — Lime,  agricultural/building  lime,  dolomite,  lime  plaster . 

3281 — Cut  stone  and  stone  products,  benches,  blackboards,  table 
tops,  pedestals,  etc.. 

3291 —  ^Abrasive  products  . . . 

3292 —  Asbestos  products,  tiles,  building  materials,  except  peiper,  insu¬ 
lating  pipe  coverings. 

3296 — Mineral  wool,  insulation . ; . 

3299 — Nonmetallic  mineral  products,  not  elsewhere  classified,  plaster 
of  Paris  and  paper-mache,  etc. 

4221-5 — ^Warehousing  facilities  without  trucking  services  . 

LF— Open  dumps  . 


Subsector  i  (Drugs)  of  Sector  C  -  Chemical  and  Allied  Products  Manu¬ 
facturing  (Subsector  i  added  to  sector  C  -  no  arralytical  monitoring 
proposed). 

Sector  I — Oil  and  Gas  Extraction. 

Sector  V — ^Textile  Mills,  Apparel  and  other  Fabric  Products. 


Subsector  1  (Glass  Products)  of  Sector  E  -  Glass,  Clay,  Cement,  Corv 
crete,  and  Gypsum  Product  Manufacturing 
Subsector  3  (Structural  clay  products,  pottery  and  related  products  and 
non-clay  refractories)  of  Sector  E  -  Glass,  Clay,  CemenL  Concrete 
and  Gypsum  Product  Manufacturing 
SiX)sector  4  (Concrete,  Gypsum  and  Plaster  Products)  of  Sector  E  - 
Glass,  Clay,  Cement,  Concrete,  and  Gypsum  Product  Manufacturing 
Subsector  1  (Glass  Products)  of  Sector  E  -  Glass,  Clay,  Cement,  Corv 
Crete,  arxj  Gypsum  Product  Manufacturing 
Subsector  1  (Glass  Products)  of  Sector  E  -  Gletss,  Gay,  Cement,  Corv 
Crete,  and  Gypsum  Product  Manufacturing 
Subsector  1  (Glass  Products)  of  Sector  E  -  Glass,  Clay,  Cement,  Corv 
Crete,  and  Gypsum  Product  Manufacturing 
Subsector  1  (Glass  Products)  of  Sector  E  -  Glass,  Clay,  Cement,  Corv 
Crete,  and  Gypsum  Product  Manufacturing 
Subsector  1  (Glass  Products)  of  Sector  E  -  Glass,  Clay,  Cement,  Corv 
Crete,  and  Gypsum  Product  Manufacturing 
Subsector  3  (Motor  Freight  Transportation  and  Warehousing)  of  Sector 
P  -  Land  Transportation 
Sector  L — Landfills  and  Land  Application  Sites 


Sector  V — ^Textile  Mills,  Apparel  amj  other  Fabric  Products. 

Sector  V — ^Textile  Mills,  Apparel  and  other  Fabric  Products. 
Sector  V— Textile  Mills,  Apparel  and  other  Fabric  Products. 
Sector  V — ^T extile  Mills,  Apparel  and  other  Fabric  Products 
Sector  V — ^Textile  Mills,  Apparel  and  other  Fabric  Products 
Sector  V — ^Textile  Mills,  Apparel  and  other  Fabric  Products 

Sector  V — ^Textile  Mills,  Apparel  and  other  Fabric  Products 


After  permittee  transfer  to  the  MSGP 
occurs,  the  effluent  limitations, 
monitoring  requirements  and  other 


conditions  of  the  MSGP  would  apply  to 
facilities  previously  covered  by  the 
baseline  general  permit  as  appropriate. 


The  requirements  for  the  new  categories 
of  facilities  which  would  be  added  to 
the  M.SGP  would  be  those  set  forth  in 
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the  MSGP  for  the  sectors/subsectors 
shown  above  in  Table  2  Section  III 
below  discusses  the  differences  between 
the  baseline  permit  and  the  MSGP  and 
the  requirements  for  transferred 
facilities. 

EPA  will  maintain  NPDES  permitting 
authority  over  oil  and  gas  exploration 
and  production  related  industries,  and 
pipeline  operations,  which  are  regulated 
by  the  Oklahoma  Corporation 
Commission  (see  61  FR  65049) 

Oklahoma  received  NPDES  program 
authorization  for  only  those  disdiarges 
covered  by  the  authority  of  the 
Oklahoma  Department  of  Environmental 
Quality  (ODEQ) 

III.  Requirements  for  Transferred 
Facilities 

In  today’s  document,  EPA  is  making 
certain  clarifications  and  interpretations 
regarding  how  certain  conditions  of  the 
MSGP  will  apply  to  permittees 
transferring  from  the  baseline  general 
permit.  These  interpretations  and 
clarifications  address:  (1)  deadlines  for 
SWPPP  revisions  and  implementation 
for  transferring  permittees:  (2)  MSGP 
sampling  schedules  and  sample  types 
(3)  the  submittal  of  sample  data  (4) 
applicability  of  certain  limitations;  (5) 
interpretation  of  the  expiration  date  of 
the  baseline  industrial  general  permit; 

(6)  interpretations  of  the  timefirames  for 
submittal  of  an  NOI  for  APA  extension 
of  the  baseline  general  permit;  (7)  the 
applicability  of  the  Endangered  Species 
Act  (ESA)  and  National  Historic 
Preservation  Act  (NEPA);  (8)  the 
applicability  of  the  co-located  activities 
requirements:  (9)  use  of  the  NOI  form, 
(10)  applicability  of  the  new  North 
American  Industry  Classification 
System  (NAICS)  (11)  non-storm  water 
discharges;  (12)  releases  of  reportable 
quantities  of  hazardous  substances  and 
oil,  and  (13)  exemptions  from  analytical 
monitoring.  These  clarifications  were 
discussed  below. 

The  requirements  of  the  MSGP, 
including  sector-specific  requirements 
were  described  in  detail  in  the  fact  sheet 
accompanying  the  original  issuance  of 
the  MSGP  (September  29, 1995,  60  FR 
50804)  and  is  incorporated  by  reference 
into  this  fact  sheet.  All  transferring 
facility  operators  should  acquire  a  copy 
of  the  1995  multi-sector  general  permit 
and  study  it  carefully  to  ensure  full 
compliance  with  all  terms  and 
conditions.  Certain  important 
requirements  for  facilities,  which 
transfer  to  the  MSGP  from  the  baseline 
general  permit  are  emphasized  below. 

A.  Notification  Requirements 

To  obtain  coverage  under  the 
modified  MSGP,  facilities  which  were 


previously  authorized  to  discharge 
under  the  baseline  permit  must  submit 
a  Notice  of  Intent  (NOI)  not  later  than 
30  days  after  the  effective  date  of  the 
MSGP  modification.  During  this  30  day 
time  period,  if  beyond  the  expiration 
dates  of  the  baseline  permit,  permittees 
would  have  the  opportunity  to  maintain 
storm  water  discharge  authorization 
under  the  1992  baseline  general  permit 
if  each  permittee  acquires  extended 
coverage  in  accordance  with  the 
provisions  of  the  Administrative 
Procedures  Act. 

To  maintain  extended  coverage  under 
the  1992  baseline  permit  after  its 
expiration  dates  (September  9, 1997,  or 
September  25, 1997  (depending  on 
geographic  location))  a  permittee  must 
submit  a  new  NOI  requesting  extended 
coverage.  This  NOI  must  be  postmarked 
between  August  1, 1997  and  not  later 
than  two  days  (48  hours)  before 
September  9, 1997,  or  not  later  than  two 
days  (48  hours)  before  September  25, 
1997  (depending  on  the  geographic 
location).  Once  this  is  done,  the  baseline 
permit  conditions  would  continue  to 
apply  during  the  entire  time  period 
prior  to  the  applicability  of  the  modified 
NSGP  since  the  termination  date  of  the 
APA  extended  baseline  permit  would  be 
30  days  after  the  effective  date  of  the 
modified  MSGP.  If  a  timely  NOI  for 
APA  extension  under  the  baseline 
general  permit  is  filed,  the  requirements 
of  the  baseline  general  permit  would 
continue  to  apply  and  coverage  under 
the  NSGP  is  perfected  at  which  time  the 
baseline  general  is  terminated. 

It  is  EPA’s  intent  to  have  the  effective 
date  of  the  MSGP  modification  be  the 
date  of  publication  in  the  Federal 
Register  due  to  the  need  to  provide  for 
permit  coverage  of  new  facilities,  this 
will  after  new  facilities  seeking  coverage 
under  the  modification.  Existing 
facilities  covered  by  the  baseline  general 
permit,  will  have  30  days  to  switch  to 
the  modified  MSGP.  For  this  reason,  the 
termination  of  the  baseline  general 
permit  will  be  effective  30  days  after  the 
date  of  publication  of  the  MSGP 
modification,  consistent  with  the  APA 
and  normal  rules  for  permit  effective 
dates. 

If  for  some  reason  the  termination 
date  of  the  baseline  general  permit 
would  be  after  the  otherwise  effective 
expiration  date  of  the  baseline  general 
permit,  this  approach  is  still  permissible 
EPA’s  proposed  approach  is  different 
from  modilying  an  expired,  as  EPA  is 
proposing  an  intention  not  to  reissue  the 
previous  baseline  general  permit.  If  EPA 
were  issuing  an  individual  permit,  EPA 
could  always  issue  a  “permit  denial.’’ 
EPA’s  proposed  approach  is  the  general 
permit  analong  to  such  NPSDES 


permitting  action  and  may  not  be  taken 
by  EPA  in  all  situations. 

Once  the  multi-sector  permit 
modification  becomes  effective  the 
permittee  must  then  submit  a  second 
NOI,  which  would  be  due  not  later  than 
30  days  after  the  effective  date  of  the 
MSGP  modification  to  gain  permit 
coverage  under  the  modified  multi¬ 
sector  permit. 

Under  today’s  proposed  modification. 
Part  II.A.9  would  be  added  to  the  MSGP 
which  would  include  a  30-day  period 
after  the  effective  date  of  the  modified 
MSGP  for  submittal  of  an  NOI  for 
facilities  transferring  to  the  MSGP.  The 
NOI  form  currently  is  use  for  the  MSGP 
can  be  found  in  Addendum  B  to  the 
MSGP  published  on  September  29  i  1995 
(60  FR  51265).  For  convenience,  this 
form  is  also  attached  to  this  proposed 
modification.  This  NOI  form  must  also 
be  used  to  request  extended  coverage 
under  the  baseline  permit  in  accordance 
with  the  APA.  To  extend  coverage  for 
the  baseline  permit,  the  permittee  must 
check  the  box  labeled  “Baseline 
Industrial’’  in  item  number  I-  Permit 
Selection  and  submit  the  NOI  to  the  NOI 
Center  mailing  address  noted  below. 

For  a  permittee  currently  under  the 
baseline  general  permit  who’s  currently 
eligible  to  voluntarily  transfer  to  the 
multi-sector  permit  they  may  do  so  prior 
to  expiration  of  the  baseline  permit. 
These  permittees  must  complete  and 
submit  a  new  NOI  and  check  the  box 
labeled  “Multi-Sector”  in  item  number 
I-  Permit  Selection,  of  the  form. 

The  NOI  form  for  the  MSGP  differs 
from  the  form  for  the  original  1992 
baseline  permit  in  that  new 
requirements  have  been  added  to  ensine 
compliance  the  National  Historic 
Preservation  Act  (NHPA)  and 
Endangered  Species  Act  (ESA).  The 
requirements  are  described  in  Section 
II.A  of  the  September  29, 1995  fact  sheet 
to  the  multi-sector  permit  and  are 
repeated  below  (as  applicable  to 
facilities  transferring  permit  coverage) 
for  convenience.  These  special 
conditions  would  not  be  applicable  to 
facilities  requesting  extended  baseline 
permit  coverage  under  the  APA. 

1.  Historic  Preservation 

The  NHPA  prohibits  Federal  actions 
that  would  affect  a  property  that  either 
is  listed  on,  or  is  eligible  for  listing  on, 
the  National  Historic  Register.  EPA 
therefore  cannot  issue  NPDES  permits 
for  discharges  that  will  affect  historic 
properties  unless  measures  will  be  taken 
such  a  under  a  written  agreement 
between  the  applicant  and  the  State 
Historic  Preservation  Officer  (SHPO) 
that  outlines  all  measures  to  be 
undertaken  by  the  applicant  to  mitigate 
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or  prevent  adverse  effects  to  the  historic 
property.  Storm  water  discharges  may 
only  be  covered  under  the  MSGP  if  the 
discharges  (and  BMPs  to  control 
pollutants  in  the  discharges)  will  not 
affect  a  historic  property  that  is  listed  or 
is  eligible  to  be  listed  in  the  National 
Register,  or  the  operator  has  obtained 
and  is  in  compliance  with  a  written 
agreement  signed  by  the  SHPO  that 
outlines  measures  to  be  taken  to 
mitigate  or  prevent  adverse  effects  to  the 
historic  site.  Provided  there  are  no  other 
factors  limiting  permit  eligibility,  MSGP 
coverage  will  dien  be  granted  48  hours 
after  the  postmark  date  on  the  envelope 
used  to  mail  the  NOI. 

The  NOI  form  for  the  MSGP  requires 
a  certification  by  discharges  that  their 
discharges  and  accompanying  BMPs 
will  comply  with  the  requirements  of 
the  NHPA.  Facilities  being  transferred 
from  the  baseline  permit  which  cannot 
make  this  certification  must  submit 
individual  permit  applications  to  the 
permitting  authority  in  accordance  with 
the  time  frames  set  forth  above  for  NOI 
submittal.  Agency  officials  have  notified 
representatives  of  the  ACHP  of  this 
permit  modification  and  the  approach 
being  taken. 

2.  Endangered  Species 

The  ESA  of  1973  requires  Federal 
Agencies  such  as  EPA  to  ensure,  in 
consultation  with  the  U.S.  Fish  and 
Wildlife  Service  and  the  National 
Marine  Fisheries  Service  (the  Services), 
that  nay  actions  authorized,  funded,  or 
carried  out  by  the  Agency  (e.g.,  EPA 
issued  NPDES  permits  authorizing 
discharges  to  waters  of  the  United 
States)  are  not  likely  to  jeopardize  the 
continued  existence  of  any  Federally- 
listed  endangered  or  threatened  species 
or  adversely  modify  or  destroy  critical 
habitat  of  such  species  (see  16  U.S.C. 
1536(a)(2),  50  CFR  402  and  40  CFR 
122.49(c)).  EPA  completed  a  formal 
consultation  with  the  Services  on  the 
action  of  issuing  the  MSGP  on  April  5, 
1995.  The  terms  and  conditions  of  the 
MSGP  reflect  the  results  of  that 
consultation  and  would  not  be  changed 
in  any  way,  or  otherwise  affected,  with 
this  proposed  modification.  EPA  has 
initiated  informal  consultation  with  the 
Services  on  this  proposed  modification. 
As  with  all  facilities  currently  permitted 
under  the  MSGP,  these  conditions  apply 
to  all  facilities  to  be  transferred  to  the 
MSGP  form  the  baseline  permit. 

Under  the  MSGP,  storm  water 
discharges  that  are  likely  to  adversely 
affect  species  identified  in  Addendum  H 
of  the  MSGP  are  not  authorized  permit 
coverage  under  the  MSGP.  Permittees 
are  also  not  authorized  permit  coverage 
if  the  BMPs  they  plan  to  construct  and 


operate  as  a  part  of  the  required  storm 
water  pollution  prevention  plan 
(SWPPP)  are  likely  to  adversely  affect  a 
species  identified  in  Addendum  H. 
Addendum  H  can  be  found  in  the 
September  29, 1995  notice  for  the 
MSGP. 

To  be  eligible  for  coverage  imder  the 
MSGP,  facilities  which  are  being 
transferred  from  the  baseline  permit 
must  review  the  list  of  species  and  their 
locations  which  are  contained  in 
Addendum  H  of  the  MSGP  and  which 
are  described  in  the  instructions  for 
completing  the  application 
requirements  under  this  permit.  If  an 
applicant  determines  that  none  of  the 
species  identified  in  the  addendum  are 
found  in  the  covmty  in  which  the 
facility  is  located,  than  there  is  no 
likelihood  of  an  adverse  effect  and  they 
are  eligible  for  permit  coverage. 
Applicants  must  then  certify  that  their 
discharges,  and  the  construction  of 
storm  water  BMPs,  are  not  likely  to 
adversely  affect  species  and  will  be 
granted  MSGP  i>ermit  coverage  48  hoiurs 
after  the  date  of  the  postmark  on  the 
envelope  used  to  mail  the  NOI  form, 
provided  there  are  no  other  factors 
limiting  permit  eligibility. 

If  species  identified  in  Addendum  H 
are  found  to  be  located  in  the  same 
county  as  the  facility  seeking  MSGP 
coverage,  then  the  applicant  must 
determine  whether  the  species  are  in 
proximity  to  the  storm  water  discharges 
at  the  facility,  or  any  BMPs  to  be 
constructed  to  control  storm  water 
runoff.  A  species  is  in  proximity  to  a 
storm  water  discharge  when  the  species 
is  located  in  the  path  or  down  gradient 
area  through  which  or  over  which  point 
source  storm  water  flows  from 
industrial  activities  to  the  point  of 
discharge  into  the  receiving  water,  and 
once  discharged  into  the  receiving 
water,  in  the  immediate  vicinity  of,  or 
nearby,  the  discharge  point.  A  species  is 
also  in  proximity  if  a  species  is  located 
in  the  area  of  a  site  where  storm  water 
BMPs  are  planned  to  be  constructed.  If 
an  applicant  determines  there  are  no 
species  in  proximity  to  the  storm  water 
discharge,  or  the  BMPs  to  be 
constructed,  then  there  is  no  likelihood 
of  adversely  affecting  the  species  and 
the  applicant  is  eligible  for  permit 
coverage. 

If  species  are  in  proximity  to  the 
storm  water  dischcirges  or  areas  of  BMP 
construction,  as  long  as  they  have  been 
considered  as  part  of  a  previous  ESA 
authorization  of  the  applicant’s  activity, 
and  the  environmental  baseline 
established  in  that  authorization  is 
unchanged,  the  applicant  may  be 
covered  under  the  permit.  The 
environmental  baseline  generally 


includes  the  past  and  present  impact  of 
all  Federal,  state  and  private  actions  that 
were  occurring  at  the  time  the  initial 
NPDES  authorization  and  current  ESA 
section  7  action  by  EPA  was  taken. 
Therefore,  if  a  permit  applicant  has 
received  previous  authorization  and 
nothing  has  changed  or  been  added  to 
the  environmental  baseline  established 
in  the  previous  authorization,  then 
coverage  under  this  permit  will  be 
provided. 

In  the  absence  of  such  previous 
authorization,  if  species  identified  in 
Addendum  H  are  in  proximity  to  the 
discharges  or  construction  areas  for 
BMPs,  then  the  applicant  must 
determine  whether  there  is  any  likely 
adverse  effect  upon  the  species.  This  is 
done  by  the  applicant  conducting  a 
further  examination  or  investigation,  or 
an  alternative  procedure,  as  described  in 
the  instructions  in  Addendum  H  of  the 
permit.  If  the  applicant  determines  that 
there  is  no  likely  adverse  effect  upon  the 
species,  then  the  applicant  is  eligible  for 
permit  coverage.  If  the  applicant 
determines  that  theredlkelyvis,  or  will 
likely  be  an  adverse  effect,  then  the 
applicant  is  not  eligible  for  MSGP 
coverage. 

All  dischargers  applying  for  coverage 
under  the  MSGP  must  provide  in  the 
application  information  on  the  Notice  of 
Intent  form:  (1)  A  determination  as  to 
whether  there  are  any  species  identified 
in  Addendum  H  in  proximity  to  the 
storm  water  discharges  and  BMP 
construction  areas,  and  (2)  a 
certification  that  their  storm  water 
discharges  and  the  construction  of 
BMPs 'to  control  storm  water  are  not 
likely  to  adversely  affect  species 
identified  in  Addendum  H,  or  are 
otherwise  eligible  for  coverage  due  to  a 
previous  authorization  under  the  ESA. 
Coverage  is  contingent  upon  the 
applicant’s  providing  truthful 
information  concerning  certification  and 
abiding  by  any  conditions  imposed  by 
the  permit. 

Dischargers  (including  those  being 
transferred  to  the  MSGP  from  the 
baseline  permit)  who  are  not  able  to 
determine  whether  there  will  be  any 
adverse  effect  on  species,  cannot  sign 
the  certification  to  gain  coverage  under 
the  MSGP  and  must  apply  to  EPA  for  an 
individual  NPDES  storm  water  permit. 
The  deadlines  for  the  individual 
applications  are  the  same  as  those  given 
above  for  the  NOIs  for  facilities 
transferred  from  the  baseline  permit.  As 
appropriate,  EPA  will  conduct  ESA 
section  7  consultation  when  issuing 
such  individual  permits. 

Regardless  of  me  above  conditions, 
EPA  may  require  that  a  permittee  apply 
for  an  individual  NPDES  permit  on  the 
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basis  of  possible  adverse  effects  on 
species  or  critical  habitats.  Where  there 
are  concerns  that  coverage  for  a 
particular  discharger  is  not  sufficiently 
protective  of  listed  species,  the  Services 
(as  well  as  any  other  interested  parties) 
may  petition  EPA  to  require  that  the 
discharger  obtain  an  individual  NPDES 
permit  and  conduct  an  individual 
section  7  consultation  as  appropriate. 

In  addition,  the  Assistant 
Administrator  for  Fisheries  for  the 
National  Oceanic  and  Atmospheric 
Administration,  or  his/her  authorized 
representative,  or  the  U.S.  Fish  and 
Wildlife  Service  (as  well  as  any  other 
interested  parties)  may  petition  EPA  to 
require  that  a  permittee  obtain  an 
individual  NPDES  permit.  The 
permittee  is  also  required  to  make  the 
SWPPP,  annual  site  compliance 
inspection  report,  or  other  information 
available  upon  request  to  the  Assistant 
Administrator  for  Fisheries  for  the 
National  Oceanic  and  Atmospheric 
Administration,  or  his/her  authorized 
representative,  or  the  U.S.  Fish  and 
Wildlife  Service  Regional  Director,  or 
his/her  authorized  representative. 

These  mechanisms  allow  for  the 
broadest  and  most  efficient  coverage  for 
the  permittee  while  still  providing  for 
the  most  efficient  protection  of 
endangered  species.  They  significantly 
reduce  the  number  of  dischargers  that 
must  be  considered  individually  and 
therefore  allow  the  Agency  and  the 
Services  to  focus  their  resources  on 
those  discharges  that  are  indeed  likely 
to  adversely  affect  water-dependent 
listed  species.  Straightforward 
mechanisms  such  as  these  allow 
applicants  more  immediate  access  to 
permit  coverage,  and  eliminates  “permit 
limbo”  for  the  greatest  number  of 
permitted  discharges.  At  the  same  time 
it  is  more  protective  of  endangered 
species  because  it  allows  both  agencies 
to  focus  on  the  real  problems,  and  thus, 
provide  endangered  species  protection 
in  a  more  expeditious  manner. 

3.  North  American  Industry 
Classification  System 

EPA  recognizes  that  a  new  North 
American  Industry  Classification 
System  (NAICS)  was  recently  adopted 
by  the  Office  of  Management  and 
Budget  (62  FR  17288,  April  9, 1997). 
NAICS  replaces  the  1987  standard 
industrial  classification  (SIC)  code 
system  for  the  collection  of  statistical 
economic  data.  However,  the  use  of  the 
new  system  for  nonstatistical  purposes 
is  optional.  EPA  considered  the  use  of 
NAICS  for  the  modified  multi-sector 
permit,  but  elected  to  retain  the  1987 
SIC  code  system  since  the  storm  water 
regulations  (40  CFR  122.26(b)(14)) 


reference  the  existing  system  and  this 
system  has  generally  proven  to  be 
adequate.  EPA  will  address  the  new 
NAICS  system  in  future  rulemaking. 

B.  Special  Conditions 
The  MSGP  includes  certain  special 
conditions  which  are  similar  to 
corresponding  conditions  foimd  in  the 
baseline  general  permit.  Except  for  the 
requirements  for  co-located  facilities 
(S^tion  III.B.3  below),  permittees 
which  have  been  operating  under  the 
baseline  permit  should  generally  be 
familiar  with  these  requirements 
already. 

1.  Non-Storm  Water  Discharges 

Non-storm  water  discharges  are 

generally  not  authorized  by  either  the 
MSGP  or  the  baseline  permit.  However, 
both  permits  do  authorize  a  list  of  minor 
non-storm  discharges  such  as  fire 
hydrant  flushings,  potable  water 
sources,  routine  external  building 
washdown  water,  uncontaminat^ 
ground  water  and  certain  other 
discharges,  provided  the  discharges  are 
identified  in  the  SWPPP  and 
appropriate  pollution  prevention 
measures  are  included  for  the 
discharges.  In  addition,  permittees 
should  also  check  the  sector-specific 
SWPPP  requirements  in  the  MSGP  for 
any  additional  requirements  pertaining 
to  non-storm  water  requirements. 

2.  Releases  of  Reportable  Quantities  of 
Hazardous  Substances  and  Oil 

The  MSGP  and  the  baseline  general 
permit  include  the  same  conditions 
pertaining  to  releases  of  reportable 
quantities  of  hazardous  substances  and 
oil.  Such  releases  must  be  reported  to 
the  National  Response  Center  and  the 
permitting  authority,  and  the  SWPPP 
must  be  amended  to  prevent  such 
discharges  in  the  future. 

3.  Co-Located  Industrial  Facilities 

The  MSGP  includes  a  special 
condition  pertaining  to  co-located 
facilities  which  was  not  included  in  the 
baseline  general  permit  (see  60  FR 
50813).  If  an  industrial  plant  includes 
co-located  facilities  which  fall  into  more 
than  one  sector  of  the  MSGP,  then  the 
sector-specific  SWPPP  and  monitoring 
requirements  for  both  sectors  apply  to 
the  industrial  plant  overall.  The 
baseline  permit  had  required  that  when 
an  industrial  plant  includes  facilities 
which  fall  into  more  than  one 
monitoring  category,  then  the  facility 
overall  must  comply  with  the 
monitoring  requirements  of  both 
categories.  However,  the  baseline  permit 
did  not  include  sector-specific  BMP 
requirements.  In  addition,  both  the 


baseline  permit  and  the  MSGP  provide 
that  if  monitoring  for  the  same 
parameter  is  required  for  more  than  one 
category  (or  sector),  then  only  one 
sample  analysis  is  required  for  that 
parameter. 

C.  SWPPP  Requirements 
Both  the  baseline  general  permit  and 
the  MSGP  require  that  permittees 
develop  and  implement  SWPPPs  to 
control  the  discharge  of  pollutants  in 
storm  water  discharges.  The  SWPPPs 
required  by  the  baseline  permit 
included  various  generic  BMPs  for  all 
categories  of  facilities  covered  by  the 
permit.  The  following  is  a  summary  of 
the  requirements: 

•  Pollution  Prevention  Team — ^the 
SWPPP  must  identify  the  individuals 
who  are  responsible  for  development 
and  implementation  of  the  SWPPP. 

•  Site  Evaluation — the  SWPPP  must 
include  a  map  of  the  facility  and  an 
assessment  of  the  potential  sources  of 
storm  water  pollution  at  the  facility. 

•  Generic  BMPs  including  good 
housekeeping,  preventive  maintenance, 
spill  prevention  and  response,  employee 
training,  record  keeping,  non-storm 
water  discharge  evaluation,  erosion 
control  measures  and  storm  water 
management  measures  as  appropriate. 

•  Comprehensive  site  inspection/ 
compliance  evaluation. 

•  Special  requirements  for  Emergency 
Planning  and  Community  Right  to 
Know  Act  (EPCRA)  section  313 
facilities. 

The  baseline  general  permit  required 
that  covered  facilities  develop  their 
SWPPPs  no  later  than  April  1, 1993,  and 
come  into  compliance  with  their 
SWPPPs  by  October  1, 1993.  The  MSGP 
(as  amended  on  February  9, 1996,  61  FR 
5248)  required  that  covered  facilities 
develop  and  implement  their  SWPPPs 
by  September  25, 1996.  However,  the 
MSGP  also  allows  up  to  3  years  after 
permit  finalization  (i.e.,  no  later  than 
September  29, 1998)  for  completion  of 
control  measures  identified  in  the 
SWPPP  which  involve  construction. 

The  SWPPP  which  is  required  by  the 
MSGP  includes  the  same  basic  BMPs 
which  are  found  in  the  baseline  general 
permit  and  also  sector-specific  BMPs 
which  are  unique  to  the  types  of 
facilities  in  the  various  sectors.  As  such, 
the  SWPPPs  which  have  been 
developed  by  facilities  which  are 
currently  operating  under  the  baseline 
permit  should  already  include  the  basic 
requirements  of  the  MSGP.  However, 
facilities  which  are  transferred  to  the 
MSGP  from  the  baseline  permit  will 
have  to  review  the  sector-specific  BMP 
requirements  of  the  MSGP  and,  as 
needed,  upgrade  their  SWPPPs  to 
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comply  with  the  requirements  of  the 
MSGP.  Appendix  A  to  this  fact  sheet 
summarizes  the  sector-specific 
requirements  of  the  MSGP,  including 
sector-specific  SWPPP  requirements, 
monitoring  requirements  (with  a 
comparison  to  baseline  permit 
requirements),  numeric  effluent 
limitations  and  inspection 
requirements.  A  more  detailed 
description  can  be  foimd  in  Section  Vin 
of  the  September  29, 1995  fact  sheet. 

1.  Deadline  for  SWPPP  Revision  and 
Implementation  for  Transferred 
Facilities 

EPA  is  proposing  to  add  a  special 
deadline  to  the  MSGP  for  SWPPP 
revision  and  implementation  for 
transferred  facilities.  The  proposed 
modified  MSGP  would  require  SWPPP 
modification  and  implementation 
within  90  days  after  the  effective  date  of 
the  MSGP  modification.  However,  to 
implement  control  measures  involving 
construction,  transferred  facilities 
would  have  until  September  29, 1998, 
which  is  the  original  deadline  for 
implementing  constructed  BMPs  under 
the  MSGP.  During  the  time  period  prior 
to  SWPPP  upgrade,  the  existing 
requirements  of  the  baseline  permit 
would  apply  and  would  be  incorporated 
into  the  MSGP. 

2.  Special  Requirements  for  Facilities 
Subject  to  EPCRA  Section  313 
Requirements 

The  MSGP  includes  the  same  special 
BMP  requirements  for  facilities  subject 
to  the  reporting  requirements  of  section 
313  of  the  EPCRA  as  are  found  in  the 
baseline  general  permit.  Both  permits 
require  certain  additional  BMPs  for 
facilities  which  are  required  to  report 
for  “water  priority  chemicals.” 

However,  the  list  of  such  chemicals  in 
the  MSGP  (Addendum  F  of  the  MSGP 
differs  somewhat  from  the  list  in  the 
baseline  permit  due  to  changes  in 
EPCRA  reporting  requirements  which 
occurred  subsequent  to  the  issuance  of 
the  baseline  permit.  As  such,  facilities 
transferring  to  the  MSGP  should  check 
the  MSGP’s  list  of  “water  priorities 
chemicals”  to  determine  whether  the 
special  EPCRA  requirements  would 
apply. 

The  baseline  i>ermit  also  requires  that 
the  SWPPP  for  facilities  subject  to 
EPCRA  Section  313  be  certified  by  a 
professional  engineer  every  3  years. 
However,  the  MSGP  only  requires 
certification  in  accordance  with  the 
regular  signatory  requirements  of  the 
permit,  i.e.,  by  a  responsible  corporate 
official. 

The  MSGP  also  provides  an 
exemption  from  the  EPCRA  Section  313 


requirements  for  situations  where  an 
operator  certifies  that  all  water  priority 
chemicals  which  are  handled  and/or 
stored  on-site  are  only  in  gaseous  or 
non-soluble  liquid  or  solid  forms  (at 
atmospheric  pressure  and  temperature). 
This  exemption  was  not  included  in  the 
baseline  permit,  and  some  facilities  may 
be  eligible  for  this  exemption  upon 
transfer  from  the  baseline  permit  to  the 
MSGP. 

D.  Monitoring  and  Reporting 
Requirements 

Both  the  baseline  general  permit  and 
the  MSGP  include  analytical  storm 
water  monitoring  requirements  for 
certain  categories  of  dischargers. 
However,  the  requirements  differ 
somewhat  with  regard  to  the  parameters 
for  which  sampling  and  analysis  are 
required,  and  die  industrial  categories 
which  are  affected.  In  addition,  the 
MSGP  (Sector  M)  does  not  include  the 
provision  in  the  baseline  permit  for  auto 
recyclers  that  monitoring  only  be 
required  for  facilities  above  a  certain 
size.  The  group  application  monitoring 
data  did  not  support  such  an  exemption. 

Appendix  A  to  this  fact  sheet 
summarizes  the  monitoring 
requirements  of  the  MSGP,  and  the 
differences  from  the  baseline  permit. 
Additional  information  can  be  found  in 
the  fact  sheets  accompanying  the 
issuance  of  the  baseline  permit  (see  57 
FR  41248)  and  the  MSGP  (see  60  FR 
50822).  Facilities  which  are  transferred 
to  the  MSGP  from  the  baseline  permit 
will  be  required  to  comply  with  the 
requirements  of  the  MSGP.  The  key 
differences  are  discussed  below. 

1.  Sampling  Schedule 

The  MSGP  differs  from  the  baseline 
permit  with  regards  to  the  schedule  for 
analytical  monitoring.  The  baseline 
permit  had  required  monitoring  for 
certain  facilities  once  or  twice  each  year 
during  the  term  of  the  permit.  The 
MSGP,  however,  requires  monitoring 
quarterly,  as  appropriate,  during  years  2 
and  4  of  the  term  of  the  permit.  For 
purposes  of  this  monitoring,  year  2  runs 
from  October  1, 1996,  through 
September  30, 1997.  For  transferred 
facilities  and  other  dischargers 
obtaining  MSGP  coverage  after 
September  30, 1997  (i.e.,  new 
dischargers,  existing  unpermitted 
dischargers  and  dischargers 
transitioning  industrial  storm  water 
discharge  permit  coverage  from  an 
individually  drafted  NPDES  permit  to 
the  MSGP),  EPA  is  proposing  that 
monitoring  would  only  be  required  in 
year  four  (October  1, 1998,  through 
September  30, 1999)  since  year  two  will 


be  completed  or  largely  completed  prior 
to  any  permit  transfers. 

Also,  as  discussed  below  in  Section 
ni.E,  both  the  baseline  permit  and  the 
MSGP  authorize  certain  discharges 
subject  to  numeric  effluent  limitations. 
Section  lU.E  discusses  the  limits,  and 
the  sampling  and  reporting 
requirements. 

2.  Sample  Type 

The  baseline  general  permit  requires 
grab  and  composite  sampling  for  most 
parameters.  As  an  alternative,  the 
baseline  permit  also  provides  that  one 
grab  sample  may  be  taken  from  a 
holding  pond  with  a  retention  period 
greater  than  24  hoxirs.  The  requirements 
of  the  MSGP,  however,  have  been 
simplified  in  that  only  a  grab  sample  is 
required  for  all  sectors  except  Sector  S 
(air  transportation)  where  grab  and 
composite  samples  are  required.  Both 
the  baseline  permit  and  MSGP  require 
that  the  grab  sample  be  taken  within  the 
first  30  minutes  of  the  discharge,  unless 
this  is  impractical,  in  which  case 
sampling  is  required  ^/Wthin  the  first 
hour  of  discharge.  ■  ■  s 

jns-.:  !  ’ll  . 

3.  Quarterly  Visual  Examination 
Requirements  of  the  MSGP 

The  MSGP  requires  quarterly  visual 
examinations  of  storm  water  discharges 
for  all  sectors  except  Sector  S,  which 
covers  air  transportation.  A  full 
description  of  the  requirements  for  the 
visual  examinations  is  foimd  in  Section 
VI.E.8  of  the  fact  sheet  accompanying 
the  issuance  of  the  MSGP.  Basically,  the 
MSGP  requires  that  grab  samples  of 
storm  water  discharges  be  taken  and 
examined  visually  for  the  presence  of 
color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen  or  other  obvious  indicators  of 
storm  water  pollution.  The  grab  samples 
must  be  taken  within  the  first  30 
minutes  after  storm  water  discharges 
begin,  or  as  soon  as  practicable,  but  not 
longer  than  1  hour  after  discharges 
begin.  The  sampling  must  be  conducted 
quarterly  during  the  following  time 
periods;  January-March,  April-June, 
July-September  and  October-December 
of  each  year.  The  reports  summarizing 
these  quarterly  visual  storm  water 
examinations  must  be  maintained  on¬ 
site  with  the  SWPPP. 

The  baseline  general  permit  did  not 
include  requirements  for  visual 
examinations  and  facilities  which  are 
transferred  to  the  MSGP  will  have  to 
comply  with  these  additional  sampling 
requirements.  For  transferred  facilities, 
these  sampling  requirements  would 
begin  in  the  first  full  calendar  quarter  of 
coverage  of  the  MSGP.  EPA  believes  that 
this  type  of  sampling  provides  an 
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inexpensive  means  for  permittees  to 
quickly  assess  the  effectiveness  of  their 
SWPPPs  and  make  any  necessary 
modifications  to  address  the  results  of 
the  visual  examinations. 

4.  Exemptions  firom  Analytical 
Monitoring 

Both  the  MSGP  and  the  baseline 
general  permit  include  certain 
provisions  for  exemptions  from 
analytical  monitoring.  Both  permits 
provide  that  facilities  need  not  monitor 
if  they  certify  that  no  significant 
materials  or  industrial  activities  are 
exposed  to  storm  water.  For  the  MSGP, 
however,  the  certification  is  on  a 
pollutant-by-pollutant  basis,  i.e.,  if  there 
are  no  expos^  sources  of  a  particular 
pollutant,  then  monitoring  for  that 
pollutant  need  not  be  conducted.  For 
the  baseline  permit,  monitoring  must  be 
conducted  for  the  entire  suite  of 
pollutants  required  by  the  permit  if  any 
industrial  materials  or  activities  are 
exposed. 

The  MSGP  also  includes  an 
exemption  from  monitoring  (again  on  a 
pollutant-by-pollutant  basis)  in  the 
fourth  year  of  the  permit  if  the 
monitoring  results  of  the  second  year 
are  below  certain  benchmark  values 
which  are  fovmd  below  in  Table  3: 

Table  3.— Parameter  Benchmark 
Values 


Parameter  name 

Benchmark  level 

Source 

Biochemical  Qxy- 

30  mg/L  . 

4 

gen  Demand(5). 

Chemical  Oxygen 

120  mg/L  . 

5 

Demand. 

Total  Suspended 

100  mg/L  . 

7 

Solids. 

Oil  arxj  Grease  ... 

15  mg/L  . 

8 

Nitrate-fNitrite  Ni- 

0.68  mg/L  . 

7 

trogen. 

Total  Phosphorus 

2.0  mg/L  . 

6 

pH . 

6.0-9.0  s.u . 

4 

Acrylorritrile  (c)  ... 

7.55  mg/L . 

2 

Aluminum,  Total 

0.75  mg/L  . 

1 

(pH  6.5-9). 

Ammonia . 

19  mg/L  . 

1 

Antimony,  Total  .. 

0.636" mg/L  . 

9 

Arsenic,  Total  (c) 

0.16854  mg/L  ... 

9 

Benzene  . . 

0.01  mg/L  . 

10 

Beryllium,  Total 

0.13  m^L  . 

2 

(c). 

Butylbenzyl 

3  mg/L  . 

3 

Phthalate. 

Cadmium,  Total 

0.0159  mg/L  . 

9 

(H). 

Chloride . 

860  mg/L  . 

1 

Copper,  Total  (H) 

0.0636” mg/L  . 

9 

Dimethyl  Phthal- 

1.0  mg/L  . 

11 

ate. 

Ethylbenzene  . 

3.1  mg/L  . 

3 

Fluoranthene . 

0.042  mg/L  . 

3 

Fluoride  . 

1 .8  mg/L  . 

6 

Iron,  Total . 

1.0  m^L  . 

12 

Lead,  Total  (H)  ... 

0.0816  mg/L  . 

1 

Table  3.— Parameter  Benchmark 
Values — Continued 


Parameter  name 

Benchmark  level 

Source 

Manganese  . 

1 .0  nrg/L  . 

13 

Mercury,  Total  .... 

0.0024  mg/L . 

1 

Nickel,  Total  (H) 

1.417  mg/L  . 

1 

PCB-1016(c) . 

0.000127  mg/L 

9 

PCB-1 221(c) . 

0.10  mg/L . 

10 

PCB-1 232(c) . 

0.000318  mg/L 

9 

PCB-1 242(c) . 

0.00020  mg/L  ... 

10 

PCB-1 248(c) . 

0.002544  mg/L 

9 

PCB-1 254(c) . 

0.10  mg/L . 

10 

PCB-1 260(c) . 

0.000477  mg/L 

9 

Phenols,  Total  .... 

1 .0  mgIL  . 

11 

Pyrene  (PAH,c)  .. 

0.01  mg/L . 

10 

Selenium,  Total 
(*). 

Silver,  Total  (H)  .. 

0.2385  mg/L . 

9 

0.0318  mg/L . 

9 

Toluene  . 

10.0  mg/L  . 

3 

Trichloroethylene 

0.0027  mg/L . 

3 

(c). 

Zinc,  Total  (H)  .... 

0.117  mg/L  . 

1 

Sources: 

1.  “EPA  Recommended  Ambient  Water 

Quality  Criteria.”  Acute  Aquatic  Life  Fresh¬ 

water. 

2.  “EPA  Recommended  Ambient  Water 

Quality  Criteria."  LOEL  Acute  Freshwater. 

3.  “EPA  Recommended  Ambient  Water 

Quality  Criteria.”  Human  Health  Criteria  for 
Consumption  of  Water  and  Organisms. 

4.  SecoTKlary  Treatment  Regulations  (40 
CFR  133). 

5.  Factor  of  4  times  BODS  concentratiorr — 
North  Carolina  benchmark. 

6.  North  Carolina  storm  water  benchmark 
derived  from  NC  Water  Qualify  Standards. 

7.  National  Urban  Runoff  Program  (NURP) 
median  concentration. 

8.  Median  concentration  of  Storm  Water  Ef¬ 
fluent  Limitation  Guideline  (40  CFR  Part  419). 

9.  Minimum  Level  (ML)  based  upon  highest 
Method  Detection  Limit  (MDL)  times  a  factor 
013.18. 

1 0.  Laboratory  derived  Minimum  Level  (ML). 

11.  Discharge  limitations  arxl  compliance 
data. 

12.  “EPA  Recommended  AmbierTt  Water 
Quality  Criteria.”  Chronic  Aquatic  Life  Fresh¬ 
water. 

13.  Colorado — Chronic  Aquatic  Life  Fresh¬ 
water— Water  Quality  Criteria. 

Notes: 

(*)  Limit  established  for  oil  and  gas  explo¬ 
ration  and  production  facilities  only. 

(c)  carcinogen. 

(H)  hardness  dependent. 

(PAH)  Polynuclear  Aromatic  Hydrocarbon. 
Assumptions: 

Receiving  water  temperature — ^20  C. 
Receiving  water  pH — 7.8. 

Receiving  water  hardness  CaC03  100 
mg/L. 

Receiving  water  salinity  20  g/kg. 

Acute  to  Chronic  Ratio  (ACR)  10. 

EPA  believes  that  monitoring  results 
below  these  benchmarks  indicate  that  a 
generally  effective  SWPPP  is  being 
implemented  at  a  facility,  and  that 
further  monitoring  should  not  be 
required.  The  exemption  also  provides 
an  Incentive  for  facilities  to  implement 
an  effective  SWPPP,  which  will  reduce 
pollutant  discharges. 

The  baseline  permit  requires 
continued  anal^ical  monitoring  for 


certain  categories  of  facilities 
throughout  the  term  of  the  permit 
regardless  of  sampling  results.  For 
facilities  which  are  transferred  to  the 
MSGP  from  the  baseline  p>ermit,  EPA  is 
proposing  that  monitoring  not  be 
required  in  year  4  for  particular 
pollutants  if  the  average  of  the  two  most 
recent  monitoring  results  conducted  for 
the  baseline  permit  are  below  the 
benchmarks.  However,  if  monitoring 
was  not  conducted  for  the  appropriate 
pollutants,  then  the  exemption  would 
not  be  available.  In  addition,  the 
exemption  would  not  be  available  if  the 
industrial  activities  at  a  facility  have 
changed  such  that  the  most  recent 
monitoring  results  do  not  reflect  current 
activities. 

It  should  also  be  pointed  out  that  the 
monitoring  exemption  discussed  above 
based  on  the  absence  of  exposvure  at  a 
facility  is  available  in  year  4  of  the 
MSGP  regardless  of  past  monitoring 
results.  This  exemption  is  available  for 
facilities  already  covered  by  the  MSGP 
and  those  to  be  transferred  to  the  MSGP 
from  the  baseline  permit.  EPA  believes 
that  the  exemption  provides  an 
incentive  for  facilities  to  eliminate 
exposure  of  materials  and  activities  to 
storm  water,  thereby  reducing  pollutant 
discharges.  We  should  also  point  out, 
however,  that  the  discharges  discussed 
in  Section  III  E  below  which  are  subject 
to  numeric  effluent  limitations  are  not 
eligible  for  any  of  the  exemptions  from 
monitoring. 

5.  Reporting  Requirements 

The  baseline  permit  requires  annual 
reporting  of  analytical  monitoring 
results  for  those  facilities  subject  to 
semi-annual  monitoring.  Facilities 
which  are  subject  to  annual  monitoring 
must  retain  the  results  on-site.  The 
MSGP  requires  that  monitoring  results 
be  submitted  to  the  permitting  authority 
at  the  end  of  each  year  in  which 
sampling  is  required  (postmarked  by 
March  31  of  the  year  following  the 
monitoring  period,  e.g.,  by  March  31, 
1998,  for  the  year  two  monitoring 
period).  The  results  of  the  quarterly 
visual  examinations  need  not  be 
submitted,  but  must  be  retained  on-site 
in  the  SWPPP. 

E.  Numeric  Effluent  Limitations 

The  MSGP  includes  the  same  numeric 
effluent  limitations  for  coal  pile  runoff 
as  are  found  in  the  baseline  permit. 
These  limits  are:  (1)  Maximum  of  50 
mg/L  for  total  suspended  solids  (TSS) 
and  a  pH  range  of  6-9  standard  units. 
Any  untreated  overflow  from  facilities 
designed,  constructed  and  operated  to 
treat  the  runoff  associated  with  a  10- 
year,  24-hour  rainfall  event  is  not 
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subject  to  the  50  mg/L  limit  for  TSS. 
Dischargers  previously  covered  under 
the  baseline  permit  must  be  compliant 
with  this  limitation  upon  submittal  of 
the  NOI  for  coverage  under  multi-sector 
permit. 

The  baseline  general  permit  had  not 
authorized  any  storm  water  discharges 
subject  to  numeric  ELGs.  The  MSGP, 
however,  does  authorize  certain  storm 
water  discharges  subject  to  ELGs 
including  the  coal  pile  runoff  at  steam 
electric  power  plants  mentioned  above, 
and  for  the  following  categories: 
phosphate  fertilizer  manufacturing  (40 
CFR  part  418),  asphalt  paving  and 
roofing  emulsions  (40  CFR  part  443), 
and  cement  manufacturing  materials 
storage  pile  runoff  (40  CFR  part  411).  In 
addition,  the  MSGP  currently  authorizes 
mine  dewatering  discharges  from 
construction  sand  and  gravel,  industrial 
sand  and  crushed  stone  facilities  (40 
CFR  Part  436)  in  Region  VI  and  Arizona. 
(As  discussed  below  in  section  in.F.l, 
this  proposed  modification  to  the  MSGP 
would  expand  this  mine  dewatering 
authority  to  also  include  certain  areas  in 
EPA  Regions  II  and  X.)  These  numeric 
effluent  limitations  can  be  found  in 
Appendix  A  to  this  fact  sheet. 

Tne  baseline  permit  requires  semi- ' 
annual  monitoring  (with  annual 
reporting)  of  coal  pile  runoff.  However, 
the  MSGP  only  requires  annual 
monitoring  for  ail  of  the  discharges 
subject  to  numeric  effluent  limits 
(except  mine  dewatering  discharges  in 
Sector  J  where  the  monitoring  frequency 
is  quarterly).  The  annual  monitoring 
periods  run  from  October  1  through 
September  30  of  each  year,  and 
reporting  is  required  by  November  30  of 
each  year.  The  quarterly  monitoring 
results  are  due  no  later  than  the  last  day 
of  the  month  following  the  collection  of 
the  sample. 

F.  Miscellaneous  Proposed  Permitting 
Actions 

In  today’s  notice,  EPA  is  also 
proposing  the  following  limited  specific 
changes  to  the  MSGP  as  published  on 
September  29. 1995  (60  FR  50804):  (1) 
Authorization  of  mine  dewatering 
discharges  fi’om  construction  sand  and 
gravel,  industrial  sand  and  crushed 
stone  mines  in  non-NPDES  areas  of  EPA 
Regions  II  and  X,  (2)  inclusion  in  Sector 
A  of  the  MSGP  of  the  effluent  limitation 
guideline  in  40  CFR  part  429  Subpart  I 
for  discharges  resulting  from  spray 
down  of  lumber  and  wood  products  in 
storage  yards  (wet  decking),  (3) 
clarification  that  Sectors  X  and  AA 
authorize  discharges  fi:om  all  facilities 
in  major  SIC  groups  27  and  34 
respectively,  and  (4)  addition  of  new 
sector  (sector  AD)  to  the  MSGP  to 


authorize  discharges  ft-om  Phase  I 
facilities  which  may  not  fall  into  one  of 
the  sectors  of  the  modified  MSGP,  and 
selected  Phase  II  discharges  which  are 
designated  for  permitting  in  accordance 
with  40  CFR  122.26(g)(l)(i).  These  are 
discussed  below. 

1.  Coverage  of  Mine  Dewatering 
Discharges  in  EPA  Regions  II  and  X 

Sector  J  of  the  final  MSGP  authorizes 
mine  dewatering  discharges  composed 
entirely  of  storm  water  or  ground  water 
seepage  from  construction  sand  and 
gravel,  industrial  sand  and  crushed 
stone  mines  in  EPA  Region  VI  states  and 
Arizona.  These  discharges  are  subject  to 
effluent  limitations  guidelines  found  at 
40  CFR  part  436,  subparts  B,  C  and  D. 

An  individual  permit  or  an  alternative 
general  permit  are  currently  necessary 
for  the  discharges  in  areas  other  than 
Region  VI  and  Arizona.  For  increased 
permitting  flexibility,  EPA  is  proposing 
to  extend  this  authorization  to  facilities 
in  the  non-NPDES  portions  of  the 
Regions  n  and  X.  These  areas  include 
Puerto  Rico  in  Region  n,  and  in  Region 
X  the  States  of  Id^o  (except  Duck 
Valley  Reservation  lands)  and  Alaska, 
Federal  facilities  in  the  State  of 
Washington,  and  Federal  Indian 
Reservations  in  the  States  of 
Washington  and  Oregon  (except  Fort 
McDermitt  Reservation  lands  in 
Oregon).  This  proposed  action  will 
avoid  the  need  to  issue  individual 
NPDES  permits,  or  an  alternate  general 
permit  for  discharges  in  these  areas. 

2.  Discharges  Resulting  From  .Spray 
Down  of  Lumber  and  Wood  Products  in 
Storage  Yards  in  Sector  A 

The  MSGP  authorizes  non-storm 
water  discharges  resulting  firom  the 
spray  down  of  lumber  and  wood 
products  in  storage  yards  (wet  decking), 
provided  that  no  chemical  additives  are 
used  in  the  spray  and  no  chemicals  are 
applied  to  the  wood  during  storage.  The 
MSGP,  however,  inadvertently  omitted 
the  numerical  effluent  limitation 
guideline  in  40  CFR  part  429,  Subpart 
I  which  applies  to  such  discharges. 
Accordingly,  EPA  is  proposing  to 
modify  the  MSGP  to  incorporate  the 
applicable  effluent  limitation  guideline 
and  appropriate  monitoring 
retirements  for  clarification. 

The  numerical  limits  which  apply  to 
these  non-storm  water  discharges  are: 
there  shall  be  no  debris  discharged  and 
the  pH  shall  range  from  6.0  to  9.0.  The 
term  “debris”  refers  to  woody  material 
such  as  bark,  twigs,  branches, 
heartwood  or  sapwood  that  does  not 
pass  through  a  2.54  cm  (1.0  inch) 
diameter  roimd  opening  and  is  present 
in  the  discharge  from  a  wet  storage 


facility.  EPA  is  proposing  to  include 
these  effluent  limitations  and  also 
include  a  requirement  for  annual 
monitoring  of  the  discharges. 

3.  Clarification  of  Coverage  in  Sectors  X 
and  AA  of  the  MSGP 

Sectors  X  and  AA  of  the  MSGP 
contain  narrative  descriptions  of 
industrial  activities,  SIC  code  major 
group  listings  and  specific  four  digit  SIC 
codes  listings  for  which  coverage  would 
be  available.  These  three  methc^s  of 
describing  the  types  of  industry  allowed 
coverage  imder  these  two  sectors  has 
proven  to  be  confusing  and  EPA  is  now 
proposing  to  clarify  the  coverage  of 
these  two  sectors  in  this  modification. 

Sector  X  was  intended  by  EPA  to 
cover  all  industry  in  major  SIC  group  27 
(printing,  publishing  and  allied 
industries),  and  sector  AA  was  intended 
to  cover  all  industry  in  major  SIC  group 
34.  EPA  has  been  accepting  NOIs  firom 
all  facilities  within  these  two  major  SIC 
groups,  regardless  of  the  four  digit  SIC 
code  listings,  which  mistakenly,  have 
been  interpreted  to  be  more  restrictive. 
Through  this  clarification,  EPA  wants  to 
make  it  clear  that  all  qualifying 
industries  in  these  two  major  groups  can 
make  use  of  the  multi-sector  storm 
water  general  permit. 

4.  Addition  of  Sector  AD  to  the  MSGP 

EPA  is  also  proposing  to  add  another 
sector  to  the  MSGP  (Sector  AD)  to  cover 
discharges  firom  Phase  I  facilities  which 
may  not  fall  into  one  of  the  sectors  of 
the  proposed  modified  MSGP,  and  to 
provide  a  readily  available  means  for 
covering  many  of  the  Phase  II  storm 
water  facilities  which  are  designated  for 
permitting  prior  to  the  permit 
application  deadline  for  Phase  n  sources 
of  August  7,  2001.  As  discussed  earlier, 
EPA  is  proposing  to  modify  the  MSGP 
to  include  all  facilities  which  were 
authorized  under  the  baseline  general 
permit,  but  excluded  from  the  MSGP. 
Although  EPA  believes  that  all  such 
previously  excluded  facilities  have  been 
identified  and  included  in  the  proposed 
modified  MSGP,  Sector  AD  is  also 
proposed  to  be  added  to  cover  any 
inadvertent  omissions. 

For  Phase  11  storm  water  sources, 
NPDES  regulations  at  40  CFR 
122.26(g)(l)(i)  provide  that  permit 
applications  may  be  required  within  180 
days  of  notice  for  discharges  which 
contribute  to  a  violation  of  a  water 
quality  standard,  or  are  determined  to 
be  significant  sources  of  pollutants.  For 
discharges  other  than  mimicipal 
separate  storm  sewer  discharges,  40  CFR 
122.26(g)(2)  provides  that  individual 
permit  applications  may  be  required  in 
accordance  with  40  CFR  122.26(c)(1),  or 
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an  NOI  under  a  general  permit  may  be 
required.  Sector  AD  would  provide  a 
means  through  which  general  permit 
coverage  could  be  obtained  for  many 
designated  Phase  II  facilities  and  as 
such,  would  facilitate  implementation 
of  the  requirements  of  40  CFR 
122.26(g)(l)(i).  However,  for  cases 
where  Sector  AD  is  inappropriate, 
individual  permits  or  em  alternate 
general  permit  would  be  required.  In 
addition,  part  I.B.S.f  of  the  MSGP  does 
not  authorize  coverage  for  discharges 
which  may  be  contributing  to  a 
violation  of  a  water  quality  standard.  As 
such,  for  discharges  permitted  imder  40 
CFR  122.26(g)(l)(i),  Sector  AD  could 
only  be  used  for  discharges  which  are 
determined  to  be  a  significant  source  of 
pollutants. 

Sector  AD  is  proposed  to  be  added  in 
part  XI. AD  of  the  MSGP.  The  SWPPP 
requirements  for  this  sector  would  be 
the  same  as  in  the  baseline  general 
permit  to  ensure  flexibility  given  the 
broad  universe  of  potenti^  types  of 
facilities  which  may  be  covert.  Also, 
no  analytical  monitoring  requirements 
are  proposed  for  the  new  sector, 
however,  quarterly  visual  examinations 
would  be  required  as  in  most  other 
sectors.  In  addition,  the  requirements 
common  to  all  sectors  of  the  MSGP 
which  are  set  forth  in  parts  I-X  and  Xn 
of  the  MSGP  would  also  apply  to  Sector 
AD. 

G.  Response  to  National  Mining 
Association  Concerning  Sector  G  of  the 
MSGP 

As  discussed  above,  the  MSGP 
authorizes  selected  storm  water 
discharges  subject  to  ELGs.  However, 
Sector  G  for  the  ore  mining  industry  is 
not  among  the  sectors  for  which  the 
MSGP  audiorizes  such  discharges.  In 
section  VIII.G  of  the  fact  sheet  for  the 
MSGP,  EPA  provided  a  table  (Table  G- 
4)  regarding  the  applicability  of  ELGs  to 
storm  water  discharges  from  ore  mining 
operations.  On  October  10, 1995,  the 
National  Mining  Association  challenged 
the  interpretations  of  the  ELGs 
contained  in  Table  G-4,  particulfirly  the 
broad  interpretation  of  the  term  “mine 
drainage”  to  include  runoff  firom  waste 
rock  and  overburden  [National  Mining 
Ass’n  versus  EPA.  No.  95-3519  (8th 
Cir.)). 

During  oral  argument  in  this 
litigation,  EPA  indicated  that  it  would 
prepare  another  notice  regarding  the 
applicability  of  ELGs  to  mining 
operations  addressing  some  of  the 
soiuces  of  concern.  Because  some 
mining  operations  may  have  filed  NOIs 
under  the  baseline  permit  based  on  an 
interpretation  of  the  ELGs  that  differed 
from  the  Agency  interpretation 


published  in  the  MSGP,  in  the 
upcoming  EPA  notice  (which  is 
expected  in  July,  1997)  the  Agency  may 
provide  additional  information 
regarding  the  eligibility  for  coverage 
under  the  MSGP  when  it  takes  final 
action.  Because  this  notice  may  affect 
continuing  authorization  firom  storm 
water  discharges  from  mining 
operations  transferring  from  the  baseline 
permit  to  the  MSGP,  affected  mining 
operations  should  consult  the  upcoming 
notice  regarding  the  ELGs.  After 
publication  of  ^at  notice,  permittees 
operating  under  the  b€iseline  permit 
should  call  the  EPA  Regional  storm 
water  contacts  listed  below  in  section 
m.  H  if  they  have  questions  concerning 
the  clarification  or  the  eligibility  of  their 
discharges  imder  the  MSGP. 

H.  Regional  Offices 

Notice  of  Intent  Address.  Notices  of 
Intent  to  be  authorized  to  discharge 
under  the  MSGP  should  be  sent  to: 

Storm  Water  Notice  of  Intent  (4203), 
USEPA,  401  M  Street.  S.W., 

Washington,  DC  20460. 

For  further  information,  please  call 
the  appropriate  EPA  Regional  storm 
water  contacts  listed  below: 

•  ME.  MA,  NH,  Federal  Indian 
Reservations  in  CT,  MA,  NH,  ME,  RI, 
and  Federal  Facilities  in  VT,  EPA, 
Region  I,  Water  Management  EMvision, 
(WCP),  Storm  Water  Staff.  JFK  Federal 
Building,  Boston,  MA  02203,  Contact: 
Thelma  Hamilton  (617)  565-3569. 

•  PR,  EPA,  Region  II,  Division  of 
Environmental  Planning  and  Protection 
(2DEPP-WPB)  Storm  Water  Staff,  290 
Broadway,  New  York,  NY  10007-1866, 
Contact:  Sergio  Bosques  (212)  637-3717. 

•  DC  and  Federal  Facilities  in  DE, 
EPA,  Region  IB,  Water  Protection 
Division,  (3WP13),  Storm  Wqter  Staff, 
841  Chestnut  Building,  Philadelphia, 

PA  19107,  Contact:  Elaine  Harbold  (215) 
566-5744. 

•  FL  and  Federal  Indian  Reservations 
in  FL,  EPA,  Region  IV,  Water 
Management  Division,  Surface  Water 
Permits  Section  (SWPFB),  61  Forsyth 
Street,  SW.,  Atlanta,  GA  30303-3104, 
Contact:  Floyd  Wellborn  (404)  562- 
9296. 

•  NM  and  TX;  Federal  Indian 
Reservations  in  LA,  NM  (Except  Navajo 
and  Ute  Mountain  Ute  Reservation 
Lands),  OK,  and  TX;  and  oil  and  gas 
exploration  and  production  related 
industries,  and  pipeline  operations, 
which  are  regulated  by  the  Oklahoma 
Corporation  Commission,  EPA,  Region 
VI,  NPDES  Permits  Oversight  Team 
(6WQ-PO),  1455  Ross  Avenue,  Dallas, 
TX  75202-2733. 


For  all  facilities  in  NM  and  facilities 
on  Indian  Country  lands  in  OK,  contact 
Brian  Bumess  (214)  665-7534. 

For  all  facilities  in  TX  and  facilities 
on  Indian  Country  lands  in  LA  and  oil/ 
gas/pipeline  related  industries  in  OK 
contact  Lowell  Seaton  (214)  665-8304. 

•  AZ,  Johnston  Atoll,  Guam,  Midway 
Island.  Wake  Island,  all  Federal  Indian 
Reservations  in  AZ,  CA,  and  NV;  those 
portions  of  the  Duck  Valley,  Fort 
McDermitt,  and  Goshute  Reservations 
that  are  outside  NV;  those  portions  of 
the  Navajo  Reservation  that  are  outside 
AZ,  EPA,  Region  IX,  Water  Management 
Division.  (WTR-5),  Storm  Water  Staff, 

75  Hawthorne  Street,  San  Francisco,  CA 
94105,  Contact:  Eugene  Bromley  (415) 
744-1906. 

•  AK  and  ID;  Federal  Indian 
Reservations  in  AK,  ID  (except  the  Duck 
Valley  Reservation),  OR  (except  the  Fort 
McDermitt  Reservation),  and  WA;  and 
Federal  facilities  in  WA.  EPA,  Region  X, 
Office  of  Water  (OW-130),  Storm  Water 
Staff,  1200  Sixth  Avenue,  Seattle,  WA 
98101,  Contact:  Joe  Wallace  (206) 
553-8399. 

TV.  Cost  Estimates 

Cost  estimates  for  the  MSGP  were 
included  with  final  fact  sheet 
accompanying  the  issuance  of  the  MSGP 
on  September  29, 1995  and  are  not 
being  repeated  here.  However,  costs  for 
the  facilities  being  transferred  to  the 
MSGP  fi'om  the  baseline  permit  are 
expected  to  be  lower  than  for  those 
initially  applying  for  coverage  under  the 
MSQP  since  the  transferred  facilities 
will  already  have  responded  to  some  of 
the  requirements  of  the  MSGP. 

V.  Economic  Impact  (Executive  Order 
12S66) 

Under  Executive  Order  12866  [58  FR 
51735  (October  4, 1993)],  the  Agency 
must  determine  whether  the  regulatory 
action  is  “significant”  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 

The  Order  defines  “significant 
regulatory  action”  as  one  that  is  likely 
to  result  in  a  rule  that  may  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  materially 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
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mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

EPA  has  determined  that  this 
modified  general  permit  is  not  a 
“significant  regulatory  action”  under 
the  terms  of  Executive  Order  12866  and 
is- therefore  not  subject  to  formal  0MB 
review  prior  to  proposal. 

VI.  Unfimded  Mandates  Reform  Act 

Section  201  of  the  Unfunded 
Mandates  Reform  Act  (UMRA),  P.L. 
104—4,  generally  requires  Federal 
agencies  to  assess  the  effects  of  their 
“regulatory  actions”  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  UMRA  uses  the  term  “regulatory 
actions”  to  refer  to  regulations.  (See, 
e.g.,  UMRA  section  201,  “Each  agency 
shall  *  *  *  assess  the  effects  of  Federal 
regulatory  actions  *  *  *  (other  than  to 
the  extent  that  such  regulations 
incorporate  requirements  specifically 
set  forth  in  law)”  (emphasis  added)). 
UMRA  section  102  defines  “regulation” 
by  reference  to  section  658  of  Title  2  of 
the  U.S.  Code,  which  in  turn  defines 
“regulation”  and  “rule”  by  reference  to 
section  601(2)  of  the  Regulatory 
Flexibility  Act  (RFA).  That  section  of 
the  RFA  defines  “rule”  as  “any  rule  for 
which  the  agency  publishes  a  notice  of 
proposed  rulem^ng  pursuant  to 
section  553(b)  of  [the  Administrative 

Procedure  Act  (APA)],  or  any  other  law 
*  *  **> 

As  discussed  in  the  RFA  section  of 
this  notice,  NPDES  general  permits  are 
not  “rules”  under  the  APA  and  thus  not 
subject  to  the  APA  requirement  to 
publish  a  notice  of  proposed 
rulemaking.  NPDES  general  permits  are 
also  not  subject  to  such  a  requirement 
under  the  CWA.  While  EPA  publishes  a 
notice  to  solicit  public  comment  on 
draft  general  permits,  it  does  so 
pursuant  to  the  CWA  section  402(a) 
requirement  to  provide  “an  opportunity 
for  a  hearing.”  Thus,  NPDES  general 
permits  are  not  “rules”  for  RFA  or 
UMRA  purposes. 

EPA  has  determined  that  the 
proposed  modification  would  not 
contain  a  Federal  requirement  that  may 
result  in  expenditures  of  $100  million  or 
more  for  State,  local  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  one  year. 

The  Agency  also  oelieves  that  the 
proposed  modification  would  not 
significantly  nor  uniquely  affect  small 
governments.  For  UMRA  purposes, 
“small  governments”  is  defined  by 
reference  to  the  definition  of  “small 
governmental  jurisdiction”  under  the 
RFA.  (See  UMRA  section  102(1), 
referencing  2  U.S.C.  658,  which 
references  section  601(5)  of  the  RFA.) 


“Small  governmental  jurisdiction” 
means  governments  of  cities,  counties, 
towns,  etc.,  with  a  population  of  less 
than  50,000,  unless  the  agency 
establishes  an  alternative  definition. 

The  proposed  modification  also 
would  not  uniquely  affect  small 
governments  because  compliance  with 
the  proposed  permit  conditions  affects 
small  governments  in  the  same  manner 
as  any  other  entities  seeking  coverage 
under  the  modified  permit. 

VII.  Paperwork  Reduction  Act 

EPA  has  reviewed  the  requirements 
imposed  on  regulated  facilities  resulting 
firom  the  proposed  permitting  action 
under  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq.  The 
information  collection  requirements  of 
the  MSGP  have  already  been  approved 
in  previous  submissions  made  for  the 
NPDES  permit  program  under  the 
provisions  of  the  Clean  Water  Act. 

Vm.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  601  et  seq.,  EPA  is  required  to 
prepare  a  Regulatory  Flexibility 
Analysis  to  assess  the  impact  of  rules  on 
small  entities.  Under  5  U.S.C.  605(b),  no 
Regulatory  Flexibility  Analysis  is 
required  where  the  head  of  the  Agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Today’s  proposed  permitting  actions 
will  provide  small  entities  the 
opportunity  to  obtain  storm  water 
permit  coverage  through  the  modified 
general  permit  (i.e.,  the  MSGP)  resulting 
from  the  group  application  process.  The 
group  application  information 
submitted  to  EPA  provided  a  basis  for 
the  development  of  storm  water  permit 
conditions  tailored  specifically  for  each 
industry.  The  MSGP  requirements  have 
been  designed  to  minimize  significant 
administrative  and  economic  impacts 
on  small  entities  and  transfer  of  permit 
coverage  from  the  baseline  permit  to  the 
MSGP  should  not  have  a  significant 
impact  on  industry  in  general. 

Moreover,  the  MSGP  reduces  a 
significant  burden  on  regulated  sources 
of  applying  for  individual  permits. 

IX.  Official  Signatures 

Accordingly,  I  hereby  find  pursuant  to 
the  provisions  of  the  Regulatory 
Flexibility  Act,  that  this  proposed 
permit  modification  will  not  have  a 
significant  impact  on  a  substemtial 
number  of  small  entities. 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 
et  seq. 


Dated:  June  27, 1997. 

John  Devillars, 

Regional  Administrator,  Region  I. 

Accordingly,  I  hereby  certify  pursuant 
to  the  provisions  of  the  Regulatory 
Flexibility  Act,  that  this  proposed 
permit  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 
et  seq. 

Dated:  June  30, 1997. 

Jeanne  M.  Fox, 

Regional  Administrator,  Region  2. 

Accordingly,  I  hereby  find  pursuant  to 
the  provisions  of  the  Regulatory 
Flexibility  Act,  that  this  proposed 
permit  modification  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 
et  seq. 

Dated:  June  26, 1997. 

Stanley  Luskowski, 

Acting  Regional  Administrator,  Region  3. 

Accordingly,  I  hereby  find  pursuant  to 
the  provisions  of  the  Regulatory 
Flexibility  Act,  that  this  proposed 
permit  modification  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 
et  seq. 

Dated:  July  1, 1997. 

Michael  V.  Peyton, 

Acting  Regional  Administrator,  Region  4. 

Accordingly,  I  hereby  find  pursuant  to 
the  provisions  of  the  Regulatory 
Flexibility  Act,  that  this  proposed 
permit  modification  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 
et  seq. 

Dated:  July  2, 1997. 

Jerry  Clifibrd, 

Acting  Regional  Administrator,  Region  6. 

Accordingly,  I  hereby  find  pursuant  to 
the  provisions  of  the  Regulatory 
Flexibility  Act,  that  this  proposed 
permit  modification  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 
et  seq. 

Dated:  June  27, 1997. 

Felicia  Marcus, 

Regional  Administrator,  Region  9. 

Accordingly,  I  hereby  find  pursuant  to 
the  provisions  of  the  Regulatory 
Flexibility  Act,  that  this  proposed 
permit  modification  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 
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Authority:  Clean  Water  Act,  33  USC  1251 
et  seq. 

Dated:  June  26, 1997. 

Charles  E.  Findley, 

Acting  Regional  Administrator,  for  Chuck 
Clarke,  Regional  Administrator,  Region  X. 

Proposed  Permit  Modi&cations 

Proposed  Modification  of  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  Storm  Water  Multi-Sector 
General  Permit  for  Industrial  Activities: 
Proposal  To  Terminate  the  EPA  NPDES 
Industrial  Storm  Water  Baseline  General 
Permit 

For  reasons  set  forth  in  the  preamble. 
Parts  n,  IV,  VI,  and  XI.A,  C.  D,  E.  I,  J, 

L,  P,  V,  X  and  AA  of  the  NPDES  Storm 
Water  Multi-Sector  General  Permit 
(MSGP)  are  proposed  to  be  modified  as 
described  below.  A  new  Part  XI. AD  is 
proposed  to  be  added  to  the  MSGP. 
These  proposed  modifications  and 
additional  requirements  will  become 
effective  on  the  date  of  Federal  Register 
publication  of  the  final  modifications. 

Notice  is  also  being  published  of 
EPA’s  proposal  to  terminate  the  NPDES 
Storm  Water  Baseline  Industrial  General 
Permit  30  days  after  the  effective  date  of 
these  MSGP  modifications  where  the 
Baseline  Industrial  General  Permit  is 
extended  in  accordance  with  the 
provisions  of  the  Administrative 
Procedures  Act  (APA). 

I.  NOI  Submittal  Deadline  for  Facilities 
Transferring  From  the  Baseline 
Industrial  General  Permit 

PART  n— [AMENDED] 

The  deadline  for  NOI  submittal  for 
facilities  ciurently  covered  by  the 
Baseline  Industrial  General  Permit  that 
are  being  transferred  to  the  MSGP  is 
established  by  adding  Part  n.A.9  to  the 
MSGP.  Also  added  is  Part  II.A.IO  which 
instructs  facilities  ineligible  to  transfer 
to  the  MSGP  because  of  Endangered 
Species  Act  of  National  Historic 
Preservation  Act  requirements  to  apply 
for  an  individual  NPDES  permit  from 
the  appropriate  EPA  Regional  Office. 

Part  II.  Notification  Requirements 

A.  Deadlines  for  Notification 

***** 

9.  Facilities  Being  Transferred  to  the 
Multi-Sector  General  Permit  as  a  Result 
of  the  Expiration  of  the  Baseline 
Industrial  General  Permit.  Facilities 
currently  covered  by  the  Baseline 
Industrial  General  Permit  for  an  existing 
storm  water  discharge  associated  with 
industrial  activity  that  have  not  already 
submitted  an  NOI  in  accordance  with 
Part  II.A.6  to  transfer  coverage  to  the 
Multi-Sector  General  Permit,  shall  do  so 


on  or  before  30  days  after  the  effective 
date  of  the  modification  of  the  Multi- 
Sector  Permit.  The  requirements  of  the 
Baseline  Industrial  General  Permit  will 
continue  to  apply  to  facilities 
transferring  permit  coverage  during  this 
time  period  where  an  extension  of  the 
Baseline  Industrial  General  Permit  has 
been  acquired  by  the  permittee  in 
accordance  with  the  Administrative 
Procedures  Act  (APA). 

Where  an  extension  of  the  Baseline 
Industrial  General  Permit  has  been 
acquired  by  a  permittee  under  the 
provisions  of  the  APA,  coverage  under 
such  extended  permit  shall  terminate  in 
all  applicable  areas  30  days  after  the 
effective  date  of  the  modified  MSGP 
with  the  exception  of  facilities  subject  to 
Part  U.A.IO  and  for  facilities  located  in 
the  following  areas:  the  Island  of 
American  Samoa;  federal  facilities  in 
Colorado;  and  Indian  Covmtry  lands 
located  in  the  States  of  Colorado 
(including  the  portion  of  the  Ute 
Mountain  Ute  Reservation  located  in 
New  Mexico),  Montana,  North  Dakota, 
South  Dakota  (including  the  portion  of 
the  Pine  Ridge  Reservation  located  in 
Nebraska),  Utah  (except  for  the  Goshute 
and  Navajo  Reservation  lands  (see 
Region  9)),  and  Wyoming. 

Facilities  currently  permitted  under 
the  Baseline  Industrial  General  Permit 
in  these  exempted  areas,  however,  must 
submit  a  new  NOI  postmarked  between 
August  1, 1997  and  not  later  than  two 
days  (48  hours)  prior  to  September  9, 
1997,  or  to  September  25, 1997 
(depending  on  the  geographic  location) 
to  extend  permit  coverage  imder  the 
Baseline  Industrial  General  Permit. 

10.  Facilities  Ineligible  for  Transfer  to 
the  Multi-Sector  General  Permit  From 
the  Baseline  Industrial  General  Permit. 
Facilities  seeking  storm  water  permit 
coverage  who,  after  attempting  to 
comply  with  all  eligibility  conditions  of 
the  permit,  are  still  ineligible  for 
transfer  to  the  Multi-Sector  Permit  due 
to  Endangered  Species  Act 
requirements.  National  Historic 
Preservation  Act  requirements  or  other 
requirements  of  the  permit  shall  submit 
an  application  for  an  individual  NPDES 
permit  to  the  appropriate  EPA  Regional 
Office  listed  in  Part  I.  A  of  this  permit. 
These  individual  permit  applications 
shall  be  submitted  no  later  than  30  days 
after  the  effective  date  of  the  modified 
Multi-Sector  Permit. 


n.  Deadlines  for  Storm  Water  Pollution 
Prevention  Plan  Preparation  and 
Compliance  for  Facilities  Transferring 
From  the  Baseline  Industrial  General 
Permit 


PART  IV— [AMENDED] 

For  facilities  transferring  to  the  MSGP 
as  a  result  of  the  expiration  of  the 
Baseline  Industrial  General  Permit,  the 
deadline  for  storm  water  pollution 
prevention  plan  preparation  and 
compliance  is  established  in  the  MSGP 
by  adding  Part  IV.A.10  as  follows: 

Part  IV.  Storm  Water  Pollution 
Prevention  Plans 

A.  Deadlines  for  Plan  Preparation  and 
Compliance 
***** 

10.  Facilities  Being  Transferred  From 
the  Baseline  Industrial  General  Permit 
to  the  Multi-Sector  General  Permit. 
Facilities  transferring  industrial  storm 
water  discharge  coverage  from  the 
Baseline  Industrial  General  Permit  to 
the  Multi-Sector  General  Permit  shall 
revise  and  begin  implementation  of 
their  pollution  prevention  plans  to 
address  requirements  under  Part  XI.  no 
later  than  90  days  after  the  date  of 
modification  of  the  Multi-Sector  Permit. 
For  cases  where  construction  is 
necessary  to  implement  measures 
required  by  the  plan,  a  schedule  shall  be 
included  which  provides  compliance 
with  the  plan  as  expeditiously  as 
practicable  but  no  later  than  September 
29, 1998. 

m.  Modification  of  Monitoring  and 
Reporting  Requirements 

PART  VI— [AMENDED] 

Part  VI  is  amended  by  adding  Part 
VI.D  and  referencing  Part  VI,D  in  Parts 
VI.A  and  VI.B  as  shown  below.  Also,  the 
reporting  addresses  have  been  updated 
in  Part  VI.B.l. 

Part  VI.  Monitoring  and  Reporting 
Requirements 

A.  Monitoring  Requirements 

1.  Limitations  on  Monitoring 
Requirements,  a.  Except  as  required  by 
paragraph  b.,  only  those  facilities  with 
discharges  or  activities  identified  in  Part 
VI.C.,  Part  VI.D.  and  Part  XI.  are 
required  to  conduct  sampling  of  their 
storm  water  discharges  associated  with 
industrial  activity.  Monitoring 
requirements  under  Parts  VI.C.,  VI.D. 
and  XI.  are  additive.  Facilities  with 
discharges  or  activities  described  in 
more  than  one  monitoring  section  are 
subject  to  all  applicable  monitoring 
requirements  from  each  section. 

D.  The  Director  can  provide  written 
notice  to  any  facility  otherwise  exempt 
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from  the  sampling  requirements  of  Parts 
VI.C.,  VI.D.  and  XL  tlmt  it  shall  conduct 
discharge  sampling  for  a  specific 
monitoring  frequency  for  specific 
parameters. 

B.  Reporting:  Where  to  Submit 

1.  Location.  Signed  copies  of 
discharge  monitoring  reports  required 
under  Parts  VI.C.,  VI.D.,  and  XL, 
individual  permit  applications,  and  all 
other  reports  required  herein,  shall  be 
submitted  to  the  Director  of  the  NPDES 
program  at  the  address  of  the 
appropriate  Regional  Office  listed 
below.  For  each  outfall,  one  Discharge 
Monitoring  Report  form  must  be 
submitted  per  storm  event  sampled. 

a.  CT,  MA.  ME,  NH.  RI.  VT,  EPA, 
Regional  I,  Office  of  Ecosystem 
Protection,  Municipal  Assistance  Unit, 
JFK  Federal  Building,  Boston,  MA 
02203. 

b.  PR,  EPA,  Region  II,  Division  of 
Environmental  Planning  and  Protection 
(2DEPP-WPB),  Storm  Water  Staff,  290 
Broadway,  New  York  NY  10007-1866. 

c.  DE,  DC,  EPA,  Region  III,  Water 
Protection  Division  (3WP30),  841 
Chestnut  Building,  Philadelphia,  PA 
19107. 

d.  FL,  EPA,  Region  IV,  Water 
Management  Division,  Surface  Water 
Permits  Section  (SWPFB),  61  Forsyth 
St,  SW,  Atlanta,  GA  30303-3104. 

e.  NM  (except  see  Regional  DC  for 
Navajo  lands),  TX,  LA  Indian  Country 
lands;  OK  Indian  Country  lands;  oil  an 
gas  exploration  and  production  related 
industries,  and  pipeline  operations, 
which  are  regulated  by  the  Oklahoma 
Corporation  Commission,  EPA,  Region 
VI,  Enforcement  and  Compliance 
Assurance  Division  (6EN-WC),  EPA  SW 
MSGP,  P.O.  Box  50625,  Dallas,  TX 
75250. 

f.  AZ,  CA,  NV,  Johnson  Atoll,  Guam, 
Midway  Island,  Wake  Island,  the 
(k)shute  Reservation  in  UT  and  NV,  the 
Navajo  Reservation  in  UT,  NM,  and  AZ, 
the  Fort  McDermitt  Reservation  in  OR, 
the  Duck  Valley  Reservation  in  NV  and 
ID,  EPA,  Region  IX,  Water  Management 
Division  (WTR-5),  Storm  Water  Staff,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

g.  AK,  ID  (except  see  Region  IX  for 
Duck  Valley  Reservation  lands),  OR 
(except  see  Region  IX  for  Fort  McDermitt 
Reservation  lands),  WA,  EPA,  Region  X, 
Office  of  Water  (OW-130),  Storm  Water 
Staff,  1200  Sixth  Avenue,  Seattle,  WA 
98101. 

***** 

D.  Monitoring  Requirements  for 
Dischargers  Transferring  Permit 
Coverage  to  Multi-Sector  General  Permit 
as  a  Result  of  Expiration  of  Baseline 
Industrial  General  Permit,  and  Other 


Dischargers  Obtaining  Multi-Sector 
General  Permit  Coverage  After 
September  30, 1997. 

Facilities  transferring  permit  coverage 
to  the  Multi-Sector  Permit  as  a  result  of 
the  expiration  of  the  Baseline  Industrial 
General  Permit,  and  other  dischargers 
(i.e.,  new  dischargers;  existing 
dischargers  formerly  unpermitted  under 
either  an  individually  drafted  NPE®S 
permit  or  another  NPDES  general 
permit;  and,  dischargers  transitioning 
industrial  storm  water  discharge  permit 
coverage  firom  an  individually  drafted 
NPDES  permit  to  the  Multi-Sector 
Permit)  obtaining  coverage  after 
September  30, 1997,  are  required  to 
monitor  in  accordance  with  the 
applicable  requirements  listed  in  Part 
Xi.  during  the  4th  year  of  the  Multi- 
Sector  Permit  (October  1, 1998- 
September  30, 1999),  Submittal  of 
Discharge  Monitoring  Report  Forms  (or 
certifications)  reporting  monitoring 
results  are  to  be  postmarked  no  later 
than  March  31,  2000,  and  sent  to  the 
appropriate  EPA  Regional  Office  listed 
in  Part  VLB. 

Facilities  with  discharges  subject  to 
numeric  effluent  limitations  that  are 
eligible  for  coverage  (see  Part  V.B.  Part 
XI.A.4.,  Part  XLC.5.,  Part  XLD.4.,  Part 
XLE.4.,  Part  XLJ.4.,  and  Part  XL0.4.)  are 
to  monitor  and  report  as  required  by  the 
permit. 

Facilities  transitioning  from  the 
Baseline  Industrial  General  Permit  to 
the  Multi-Sector  Permit  may  use  their 
most  recent  monitoring  data  submitted 
to  EPA,  on  a  parameter-by-parameter 
basis,  which  was  obtained  through 
Baseline  Permit  monitoring  efforts  to 
compare  with  appropriate  monitoring 
cut-off  concentrations  in  order  to  meet 
the  Multi-Sector  4th  year  monitoring 
requirements  mentioned  above.  This 
provision  is  only  allowable  where  such 
data  represents  current  industrial  storm 
water  discharges  from  a  facility. 
Facilities  with  discharges  subject  to  the 
numeric  effluent  limitations  mentioned 
above  cannot  use  previously  generated 
sampling  data  and  must  conduct 
monitoring  for  the  life  of  the  Multi- 
Sector  Permit  for  those  discharges. 

IV.  Modification  of  Types  of  Facilities 
Covered  by  the  MSGP;  Inclusion  of 
Effluent  Limitations  for  Wet  Deck 
Storage  Areas;  and.  Addition  of  New 
Part  XI.AD 

PART  XI— [AMENDED] 

1.  Parts  XLA.4  and  5  are  amended  to 
include  technology-based  effluent 
limitations  and  monitoring 
requirements  for  non-storm  water 
discharges  from  wet  deck  storage  areas 


as  currently  authorized  under  Part 
XLA.2.a(2)  of  the  MSGP. 

2.  Part  XI.C.l  is  amended  by  adding 
subsector  1.  which  authorizes  discharges 
from  facilities  within  SIC  Code  283.  The 
existing  Part  XI.C.2  is  deleted  which 
had  not  authorized  discharges  from  SIC 
code  283  facilities.  The  existing  Part 
Xl.C.l.i  is  renumbered  as  Part  XLC.2. 
Also,  a  clarification  is  added  in  Part 
XI.C.l. h  that  facilities  with  SIC  code 
3952  other  than  those  listed  are  covered 
by  Part  XI.Y. 

3.  Part  XLD.l.e  is  amended  to  show 
the  appropriate  parts  of  the  permit 
which  provide  coverage  for  storm  water 
discharges  from  petroleum  refineries 
(Part  XI.L),  oil  recycling  facilities  (Part 
XI.N.),  and  fat  and  oil  rendering 
facilities  (Part  XI.U.). 

4.  Part  XI.E.l  is  amended  to  authorize 
discharges  firom  manufacturers  of  the 
following  products:  glass  products  made 
of  purchased  glass  (SIC  code  3231); 
vitreous  china  plumbing  fixtures,  and 
china  and  earthenware  fittings  and 
bathroom  accessories  (SIC  code  3261), 
lime  (SIC  code  3274),  stone  and  stone 
products  (SIC  code  3281);  abrasive 
products  (SIC  code  3291);  asbestos 
products  (SIC  code  3292),  mineral  wool 
(SIC  code  3296),  and  nonmetallic 
mineral  products  not  elsewhere 
classified  (SIC  code  3299).  Also  the  SIC 
code  exclusions  in  the  existing  Part 
XI.E.l  pertaining  to  SIC  code  3274, 

3281,  3291,3292  and  3296  are  deleted. 

Part  XLE.5.a  is  modified  to  include 
the  following  categories  of  facilities 
among  those  which  must  conduct 
analytical  monitoring:  Manufacturers  of 
vitreous  china  plumbing  fixtures,  and 
china  and  earthen  ware  fittings  and 
bathroom  accessories  (SIC  code  3261) 
and  lime  (3274).  The  monitoring 
requirements  for  SIC  code  3261  facilities 
are  found  in  Table  E-1  emd  the 
requirements  for  SIC  code  3274  facilities 
are  foimd  in  Table  E-2. 

5.  Part  Xl.I.l.a.  is  amended  to 
authorize  discharges  from  facilities  in 
SIC  code  2911  (petroleum  refineries), 
except  for  discharges  subject  to  effluent 
limitations  guidelines. 

6.  Part  XLJ.a(l)  is  amended  to 
authorize  mine  dewatering  discharges 
composed  entirely  of  storm  water  or 
ground  water  seepage  from  construction 
sand  and  gravel,  industrial  sand,  and 
crushed  stone  mining  facilities  located 
in  EPA  Regions  II  and  X.  Similar 
revisions  cire  made  to  Part  XLJ.4.a 
(Numeric  Effluent  Limitations)  and  Part 
XLJ.5.b  (Monitoring  and  Reporting 
Requirements).  These  discharges  are 
authorized  in  the  current  MSGP  only  for 
such  facilities  located  in  EPA  Region  VI 
and  for  such  facilities  located  in 
Arizona  in  EPA  Region  IX. 
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7.  Parts  X1.L.1  and  2  are  amended  to 
authorize  discharges  hoin  open  dumps. 
Similar  language  changes  have  been 
made  in  Part  XI.L.3, 4  and  5  to  include 
applicability  to  open  dumps. 

8.  Part  XI.P.l  is  amended  to  authorize 
discharges  from  facilities  in  SIC  code 
4221-4225  (public  warehousing  and 
storage)  that  do  not  have  vehicle  and 
equipment  maintenance  shops  and/or 
equipment  cleaning  operations  but  have 
areas  (exclusive  of  access  roads  and  rail 
lines]  where  material  handling 
equipment  or  activities,  raw  materials, 
intermediate  products,  final  products, 
waste  materials,  by-products  or 
industrial  machinery  that  are  exposed  to 
storm  water. 

9.  Part  XI.V.l  is  amended  to  authorize 
industrial  storm  water  discharges  from 
facilities  in  SIC  code  31  (except  3111), 
which  covers  manufacturers  of  finished 
leather  and  artificial  leather  products. 

10.  Part  X1.X.1  is  amended  to  clarify 
that  this  sector  authorizes  industrial 
storm  water  discharges  from  all  SIC  27 
facilities. 

11.  Part  XI.AA.l  is  amended  to  clarify 
that  this  sector  authorizes  industrial 
storm  water  discharges  from  all  SIC  34 
facilities. 

12.  Part  XI. AD.  is  added  to  provide  an 
industrial  sector  for  facilities  which 
meet  the  definition  of  storm  water 
associated  with  industrial  activity  (40 
CFR  122.26(b)(14))  and  are  required  by 
the  Director  to  obtain  permit  coverage  in 
accordance  vdth  40  Cl'R  122.26(a)(l)(v) 
or  40  CFR  122.26(a)(g)  and 
122.26.(g](l)(i),  and  can  not  be  classified 
in  another  industrial  section  of  this 
permit  (i.e..  Parts  XI.A-XI.AC). 

The  proposed  revisions  of  the  MSCP 
listed  above  in  PART  XI  (AMENDED), 
items  1  through  12  would  appear  in  the 
modified  MSGP  as  shown  below: 

Part  XI.  Specific  Requirements  for 
Industrial  Activities 

A.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Timber 
Products  Facilities 

***** 

2.  Special  Conditions 

a.  Prohibition  of  Non-Storm  Waster 
Discharges 

***** 

(2)  In  addition  to  the  discharges 
described  in  part  in.A.2.,  the  following 
non-storm  water  discharges  may  be 
authorized  by  this  permit  provided  the 
non-storm  water  component  of  the 
discharge  is  in  compliance  with 
paragraph  XI.A.3.a(3)(g)(I)  (Measures 
and  Controls  for  Non-storm  Water 
Discharges)  and  the  effluent  limitations 
describe  in  paragraph  XI.A.4.a: 


discharges  fix>m  the  spray  down  of 
lumber  and  wood  pn^uct  storage  yards 
where  no  chemical  additives  zue  used  in 
the  spray  down  waters  and  no 
chemicals  are  applied  to  the  wood 
diiring  storage. 

***** 

4.  Numeric  Effluent  Limitations 

In  addition  to  the  numeric  effluent 
limitations  described  in  Part  V.B,  the 
following  limitations  shall  be  met  by 
existing  and  new  dischargers. 

a.  Wet  Deck  Storage  Area  Runoff. 
Non-storm  water  discharges  from  areas 
used  for  the  storage  of  logs  where 
waters,  without  chemical  additives,  in 
intentionally  sprayed  or  deposited  on 
logs  to  deter  decay  or  infestation  by 
insects  are  requir^  to  meet  the 
following  effluent  limitations:  pH  shall 
be  within  the  range  of  G.O-Q.O,  and  there 
will  be  no  discheu^e  of  debris. 

Chemicals  are  not  allowed  to  be  applied 
to  the  stored  logs.  The  term  “debris”  is 
defined  as  woody  material  such  as  bark, 
twigs,  branches,  heartwood  or  sapwood 
that  will  not  pass  through  a  2.54  cm  (1 
in.)  diameter  round  opening  and  is 
present  in  the  discharge  from  a  wet  deck 
storage  area.  Dischargers  subject  to  these 
numeric  limitations  must  be  in 
compliance  with  these  limitations 
through  the  duration  of  permit  coverage. 

5.  Monitoring  and  Reporting 
Requirements 
***** 

d.  Compliance  Monitoring 
Requirements.  Permittees  with  log 
storage  area  spray  water  discharges 
which  are  covered  by  this  permit  must 
monitor  the  discharge  for  the  presence 
of  debris  and  pH  at  least  annually. 
Facilities  must  report  in  accordance 
with  5.d.(2)  below  (reporting).  In 
addition  to  the  parameters  listed  above, 
the  permittee  shall  provide  an  estimate 
of  the  total  volume  (in  gallons)  of  the 
discharge  sanmled. 

(1)  Sample  Type.  A  minimum  of  one 
grab  sample  shall  be  taken.  All  samples 
shall  be  collected  finm  the  discharge 
point  of  the  wet  deck  storage  area  and 
will  not  be  taken  during  a  storm  water 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
disch^e.  If  the  collection  of  a  grab 
sample  dming  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 

(2)  Reporting.  Permittees  with  log 
storage  area  spray  water  discharges  shall 
submit  monitoring  results,  obtained 
during  the  reporting  period  beginning 


on  the  effective  date  of  permit 
modification,  on  Discharge  Monitoring 
Report  Form(s)  postmarked  no  later  than 
the  last  day  of  the  following  month  after 
the  date  of  final  permit  modification. 
Signed  copies  of  Discharge  Monitoring 
Reports  shall  be  submitted  to  the 
Director  of  the  NPDES  program  at  the 
address  of  the  appropriate  Regional 
Office  indicated  in  Part  VI.B.  of  this 
permit.  For  each  outfall,  one  signed 
Discharge  Monitoring  Reports  form  shall 
be  submitted  for  each  sampling  event. 

(3)  Additional  Notification,  m 
addition  to  filing  copies  of  discharge 
monitoring  reports  in  accordance  with 
paragraph  (2)  (above),  permittees  with 
discharges  of  log  storage  area  spray 
water  though  a  large  or  medium 
mimicipal  separate  storm  sewer  system 
(systems  serving  a  population  of 
100,000  or  more)  must  submit  signed 
copies  of  discharge  monitoring  reports 
to  the  operator  of  the  municipal  separate 
storm  sewer  system  in  accordance  with 
the  dates  provided  in  paragraph  5.d.(2) 
(above). 

C.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Chemical 
and  Allied  Products  Manufacturing 
Facilities 

1.  Discharges  Covered  Under  This 
Section.  The  requirements  listed  under 
this  section  shall  apply  to  storm  water 
discharges  associated  with  industrial 
activity  frem  a  facility  engaged  in 
manufacturing  the  following  products 
and  generally  described  by  the  SIC  code 
shown: 

***** 

h.  Ink  and  paints,  including  china 
painting  enamels,  India  ink,  drawing 
ink,  platinum  paints  for  burnt  wood  or 
leather  work,  paints  for  china  painting, 
artists’  paints  and  artists’  water  colors 
(SIC  3952;  limited  to  those  listed;  for 
others  in  SIC  3952  not  listed  above,  see 
Part  XI.  Y). 

i.  Medicinal  chemicals  and 
pharmaceutic€d  products,  including  the 
grading  grinding  and  milling  of 
botanicals  (including  SIC  283). 

2.  Co-located  Industrial  Activities. 
When  an  industrial  facility,  described 
by  the  above  coverage  provisions  of  this 
section,  has  industrial  activities  being 
conducted  on  site  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section, 
llie  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multisector  permit  are  additive  for 
industrial  activities  being  conducted  at 
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the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  ^e  facihty. 
***** 

D.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Asphalt 
Paving  Roofing  Materials  and  Lubricant 
Manufacturers 

1.  Discharges  Covered  Under  This 
Section 

***** 

e.  Limitations  on  Coverage.  The 
following  storm  water  discharges 
associate  with  industrial  activity  are 
not  authorized  by  this  section  of  the 
permit: 

(1)  Storm  water  discharges  firom 
petroleum  refining  faciUties,  including 
those  that  manufacture  asphalt  or 
asphalt  products  and  that  are  classified 
as  SIC  code  2911  (see  Part  XI.I), 

(2)  Storm  water  discharges  fiom  oil 
recycling  facilities  (see  Part  XI.N),  and 

(3)  Storm  water  discharges  associated 
with  fats  and  oils  rendering  (see  Part 
XI.U). 

***** 

E.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Glass, 
Clay,  Cement,  Concrete,  and  Gypsiun 
Product  Manufacturing  Facilities 

1.  Discharges  Covered  Under  This 
Section.  The  requirements  listed  under 
this  section  shall  apply  to  storm  water 
discharges  fixim  the  following  activities: 
manufacturing  flat,  pressed,  or  blown 
glass  or  glass  containers;  manufacturing 
hydraulic  cement;  manufacturing  clay 
product  including  tile  and  brick; 
manufacturing  of  pottery  and  porcelain 
electrical  supplies;  manufacturing 
concrete  products;  manufacturing 
gypsum  products;  nonclay  refiactories; 
and  grinding  or  otherwise  treating 
minerals  and  earths.  This  section 
generally  includes  the  following  types 
of  manufacturing  operations:  flat  glass, 
(SIC  code  3211);  glass  containers,  (SIC 
code  3221);  pressed  emd  blown  glass, 
not  elsewhere  classified,  (SIC  code 
3229);  glass  products  made  of  purchased 
glass  (SIC  code  3231)  where  material 
handling  equipment  or  activities,  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-products, 
or  industrial  machinery  are  exposed  to 
storm  water,  hydraulic  cement,  (SIC 
code  3241);  brick  and  structural  clay 
title,  (SIC  code  3251);  ceramic  wall  and 
floor  tile,  (SIC  code  3253);  clay 
refractories,  (SIC  code  3255);  structural 
clay  products  not  elsewhere  classified 
(SIC  code  3259);  vitreous  china 


plumbing  fixtures,  and  china  and 
earthen  ware  fittings  and  bathroom 
accessories  (SIC  cc^e  3261);  vitreous 
china  table  and  kitchen  articles  (SIC 
code  3262);  fine  earthenware  table  and 
kitchen  articles  (SIC  code  3263); 
porcel€un  electrical  supplies,  (SIC  code 
3264);  pattern  products,  (SIC  code 
3269);  concrete  block  and  brick,  (SIC 
code  3271);  concrete  products,  except 
block  and  brick  (SIC  code  3272);  ready- 
mix  concrete  (SIC  code  3273);  lime  (SIC 
code  3274);  gypsiun  products,  (SIC  code 
3275);  cut  stone  and  stone  products  (SIC 
code  3281);  abrasive  products  (SIC  code 

3291) ;  asbestos  products  (SIC  code 

3292) ;  minerals  and  earths,  ground  or 
otherwise  treated,  (SIC  code  3295); 
mineral  wool  (SIC  code  3296);  nonclay 
refiractories  (SIC  code  3297);  and 
nonmetallic  mineral  products  not 
elsewhere  classified  (SIC  code  3299). 
***** 

5.  Monitoring  and  Reporting 
Requirements 

a.  Analytical  Monitoring 
Requirements.  During  the  period 
October  1, 1996  lasting  through  to 
September  30, 1997  and  the  period 
beginning  October  1, 1998  lasting 
through  September  30, 1999,  permittees 
that  manufacture  clay  products  and 
concrete  products  and  gypsiun  products 
must  monitor  their  storm  water 
discharges  associated  with  industrial 
activity  at  least  quarterly  (4  times  per 
year  during  years  2  and  4)  except  as 
provided  in  paragraphs  5.a.(3) 

(Sampling  Waiver),  5.a.(4) 
(Representative  Discharge),  and  5.a.(5) 
(Alternative  Certification). 

Clay  product  manufacturers  include; 
brick  and  structural  clay  the  tile 
manufacturers  (SIC  code  3251);  ceramic 
wall  and  floor  tile  manufacturers  (SIC 
code  3253),  clay  refractories  (SIC  code 
3255),  manufacturers  of  structural  clay 
products,  not  elsewhere  classified  (SIC 
code  3259),  manufacturers  of  vitreous 
china  table  and  kitchen  articles  (SIC 
code  3232),  manufacturers  of  vitreous 
china  plumbing  fixtures,  and  china  and 
earthen  ware  fittings  and  bathroom 
accessories  (SIC  code  3261), 
manufacturers  of  fine  earthenware  table 
and  kitchen  articles  (SIC  code  3263), 
manufacturers  of  porcelain  electrical 
supplies  (SIC  code  3264),  pottery 
products  (SIC  code  3269),  and  non-clay 
refractories  (3297).  Facilities  with  these 
industrial  activities  must  monitor  for 
the  pollutant  listed  in  Table  E-1. 

Concrete  and  gypsum  product 
manufactiuers  include  concrete  block 
and  brick  manufacturers  (SIC  code 
3271),  concrete  products  manufacturers 
(SIC  code  3272),  ready  mix  concrete 
manufacturers  (SIC  3273),  lime  (3274), 


gypsum  product  mcmufacturers  (SIC 
3275),  and  manufacturers  of  mineral 
and  earth  products  (SIC  3295).  Facilities 
with  these  industrial  activities  must 
monitor  for  the  pollutants  listed  in 
Table  El— 2. 

***** 

1.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Oil  and 
Gas  Extraction  Facilities  and  Petroleum 
Refineries 

1.  Discharges  Covered  Under  This 
Section 

(a)  Coverage.  This  section  of  the 
permit  covers  tdl  existing  point  source 
discharges  of  storm  water  associated 
with  industrial  activity  to  waters  of  the 
United  States  fi-om  oil  and  gas  facilities 
listed  under  Standard  Industrial 
Classification  (SIC)  Major  Group  13 
which  are  required  to  be  permitted 
under  40  CFR  122.26(c)(l)(iii).  These 
include  “*  •  *  oil  and  gas  exploration, 
production,  processing,  or  treatment 
operations,  or  transmission  facilities 
that  discharge  storm  water 
contaminated  by  contact  with  or  that 
has  come  into  contact  with  any 
overburden  raw  material,  intermediate 
products,  finished  products,  by¬ 
products  or  waste  products  located  on 
the  site  of  such  operations.”  Industries 
in  SIC  Major  Group  13  include  the 
extraction  and  production  of  crude  oil, 
natural  gas,  oil  sands  and  shale;  the 
production  of  hydrocarbon  liquids  and 
natural  gas  from  coal;  and  associated  oil 
field  service,  supply  and  repair 
industries.  This  section  also  covers 
petroleum  refineries  Usted  under  SIC 
code  2911.  Conteuninated  storm  water 
discharges  from  petroleum  refining  or 
drilling  operations  that  are  subject  to 
nationally  established  BAT  or  BPT 
guidelines  found  at  40  CFR  419  and  435 
respectively  are  not  included. 

Note  that  areas  eligible  for  coverage  at 
petroleum  refineries  will  be  very  limited 
because  the  term  “contaminated 
runoff,”  as  defined  under  40  CFR 
419,11,  includes  “*  *  *  runoff  which 
comes  into  contact  with  any  raw 
material,  intermediate  product,  finished 
product,  by-product  or  waste  product 
located  on  petroleum  refinery 
property.”  Areas  at  petroleum  refineries 
which  may  be  eUgible  for  permit 
coverage,  provided  discharges  fi'om 
these  areas  are  not  co-mingled  with 
“contaminated  runoff,”  include:  vehicle 
and  equipment  storage,  maintenance 
and  refueling  areas.  Most  areas  at 
refineries  will  not  be  ehgible  for 
coverage  including:  raw  material, 
intermediate  product,  by-product,  waste 
material,  chemical,  and  material  storage 
{ireas;  loading  and  unloading  eireas; 
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transmission  pipelines,  and,  processing 
areas. 

***** 

].  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Mineral 
Mining  and  Processing  Facilities 

1.  Discharges  Covered  Under  This 
Section 

***** 

a.  Limitations  on  Coverage.  The 
following  storm  water  discharges 
associate  with  industrial  activity  are 
not  authorized  hy  this  permit: 

(1)  Storm  water  discharges  associated 
with  industrial  activity  which  are 
subject  to  an  existing  effluent  limitation 
guideline  (40  CFR  part  436),  except 
mine  dewatering  discharges  composed 
entirely  of  storm  water  or  groimd  water 
seepage  firom  construction  sand  and 
gravel,  industrial  sand,  and  crushed 
stone  mining  facilities  located  in 
Regions  U,  VI,  X  and  Arizona. 

*  *  *  .  *  * 

4.  Numeric  Effluent  Limitations. 
Except  as  discussed  in  4a  below,  there 
are  no  additional  nmneric  effluent 
limitations  beyond  those  described  in 
Part  V.B.  of  this  ^rmit. 

a.  Regions  II,  \h  and  X,  and  Arizona — 
Construction  Sand  and  Gravel; 

Industrial  Sand,  and  Crushed  Stone' 
Mining,  Mine  Dewatering.  Any 
disclu^e  composed  entirely  of  storm 
water  or  groimd  water  seepage  that 
derives  from  mine  dewatering  activities 
at  construction  sand  and  gravel, 
industrial  sand,  or  crushed  stone  mining 
facilities  located  in  Regions  II,  VI,  and 
X,  and  in  Arizona  shall  not  exceed  a 
maximum  concentration  for  any  day  of 
45  mg/L  or  an  average  of  daily  values  for 
30  consecutive  days  of  25  m^L  Total 
Suspended  Solids  (TSS)  nor  the  6.0  to 
9.0  range  limitation  for  pH.  The 
discharge  from  the  dewatering  activity 
shall  not  be  diluted  with  other  storm 
water  runoff  or  flows  to  meet  this 
limitation.  Dischargers  subject  to  these 
numeric  effluent  li^tations  must  be  in 
compUance  with  these  limits  upon 
commencement  of  coverage  and  for  the 
entire  term  of  this  permit. 
***** 

5.  Monitoring  and  Reporting 
Requirements 
***** 
d.  Compliance  Monitoring 
Requirements.  Permittees  with 
construction  sand  and  gravel,  industrial 
sand,  and  crushed  stone  mining 
facilities  in  Regions  n,  VI  and  X,  and 
Arizona  that  have  mine  dewatering 
discharges  composed  entirely  of  storm 
water  or  groimd  water  seepage  which 
are  covered  by  this  permit  must  monitor 


the  discharge  from  the  dewatering 
activity  for  the  presence  to  TSS  and  pH 
at  least  quarterly  (four  times  per  year). 
Facilities  must  report  in  accordance 
with  5.d(2)  below  (reporting).  In 
addition  to  the  parameters  listed  above, 
the  permittee  shall  provide  the  date  and 
duration  (in  hours)  of  the  storm  event(s) 
sampled;  rainfall  measurements  or 
estimates  (in  inches)  of  the  storm  event 
that  generated  the  sampled  runofr,  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event;  and  an  estimate  of 
the  total  volume  (in  gallons)  of  the 
discharge  sampled. 
***** 

L.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Landfills, 
Open  Dumps,  and  Land  Application 
Sites 

1.  Discharges  Covered  Under  This 
Section 

a.  Coverage.  The  requirements  fisted 
under  this  section  shall  apply  to  storm 
water  discharges  associated  with 
industrial  activity  from  waste  disposal 
at  landfills,  land  application  sites,  and 
open  dumps  that  receive  or  have 
received  industrial  wastes.  Open  dumps 
are  solid  waste  disposal  units  that  are 
not  in  compliance  with  Sate/Federal 
criteria  established  imder  RCRA  Subtitle 
D.  Landfills,  land  application  sites,  and 
open  dumps  that  have  storm  water 
discharges  from  other  types  of  industrial 
activities  such  as  vehicle  maintenance, 
truck  washing,  and/or  recycling  may  be 
subject  to  additional  requirements 
specified  elsewhere  in  this  permit. 
***** 

b.  Limitations.  Storm  water  discharges 
associated  with  industrial  activities 
from  inactive  landfills,  land  application 
sites,  and  open  dumps  occurring  on 
Federal  lands  where  an  operator  cannot 
be  identified  are  ineligible  for  coverage 
under  this  permit. 

1.  Special  Conditions 

(a)  Prohibition  of  Non-storm  Water 
Discharges.  In  addition  to  the  broad 
non-storm  water  prohibition  in  Part  - 
ni.A  of  this  permit,  the  discharge  of 
leachate  and  vehicle  and  equipment 
washwaters  to  waters  of  the  United 
States  or  a  municipal  separate  storm 
sewer  system  is  not  authorized  by  this 
permit.  Operators  with  such  discharges 
must  obtain  coverage  imder  a  separate 
NPDES  permit  (other  than  this  permit). 


2.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

h.  Contents  of  Plan.  The  plan  shall 
include,  at  a  minimum,  the  following 
items: 

***** 

(2)  Description  of  Potential  Pollutant 
Sources. 

***** 

(a)  Drainage. 

(1)  A  site  map  indicating  an  outline  of 
the  portions  of  the  drainage  area  of  each 
storm  water  outfall  that  are  within  the 
facility  boundaries,  each  existing 
structural  control  measure  to  reduce 
pollutants  in  storm  water  runofi,  surface 
water  bodies,  locations  of  active  and 
closed  landfill  cells  or  trenches, 
locations  of  active  and  closed  land 
application  areas,  locations  where  open 
dumping  is  occurring  or  has  occurred, 
locations  of  any  known  leachate  springs 
or  other  areas  where  uncontrolled 
leachate  may  commingle  with  runoff, 
locations  of  any  leachate  collection  and 
handling  systems,  locations  where 
major  spills  or  leaks  identified  under 
Part  XI.L.3.a(2)(c)  (Spills  and  Leaks)  of 
this  permit  have  occurred,  and  locations 
of  the  following  activities  where  such 
activities  are  exposed  to  precipitation: 
fueling  station,  vehicle  and  equipment 
maintenance  and/or  cleaning  areas,  and 
waste  and  other  significant  material 
loading/unloading  and  storage  areas. 

The  map  must  infflcate  the  outfall 
locations  and  the  types  of  discharges 
contained  in  the  d^nage  areas  of  the 
outfalls. 

***** 

(e)  Risk  Identification  and  Summary 
of  Potential  Pollutant  Sources  include  a 
narrative  description  of  potential 
pollutant  sources  associated  with  any  of 
the  following,  providing  they  occur  at 
the  facility:  fertilizer,  herbicide  and 
pesticide  application;  earth/soil  moving; 
waste  hauling  and  loading/unloading; 
outdoor  storage  of  significant  materials 
including  daily,  interim  and  final  cover 
materied  stockpiles  as  well  as  temporary 
waste  storage  areas;  exposure  of  active 
and  inactive  landfill,  land  application, 
or  open  dumping  areas;  uncontrolled 
leachate  flows;  failure  or  leaks  from 
leachate  collection  and  treatment 
systems;  haul  roads;  and  vehicle 
tracking  of  sediments.  The  description 
shall  specifically  list  any  significant 
potential  sources  of  pollutants  at  the  site 
and  for  each  potential  source,  any 
pollutant  or  pollutant  parameter  (e.g., 
biochemical  oxygen  demand,  etc.)  of 
concern  shall  be  identified. 
***** 

(3)  Measures  and  Controls. 
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(d)  Inspections — Qualified  facility 
personnel  shall  be  identified  to  inspect 
designated  eqviipment  and  areas  of  the 
facility  at  appropriate  intervals  specified 
in  the  plan. 

(i)  For  operating  landfills,  open 
dumps,  and  land  application  sites, 
inspections  shall  be  conducted  at  least 
once  every  7  days.  Qualified  personnel 
shall  insp^  areas  of  landfills  and  open 
dumps  that  have  not  yet  been  finally 
stabilized,  active  land  application  areas, 
areas  used  for  storage  of  materials/ 
wastes  that  are  exposed  to  precipitation, 
stabilization  and  structural  control 
measures,  leachate  collection  and 
treatment  systems,  and  locations  where 
equipment  and  waste  trucks  enter  and 
exit  the  site.  Where  landfill  areas  and 
open  dumps  have  been  finally  stabilized 
and  where  land  application  has  been 
completed,  or  diiring  seasonal  arid 
periods  in  arid  areas  (areas  with  an 
average  annual  rainfall  of  0  to  10  inches) 
and  semiarid  areas  (areas  with  an 
average  aimual  rainfall  of  10  to  20 
inches),  inspections  will  be  conducted 
at  least  once  every  month.  Erosion  and 
sediment  control  measures  shall  be 
observed  to  ensure  they  are  operating 
correctly. 

(ii)  For  inactive  landfills,  open 
dumps,  and  land  application  sites, 
inspections  shall  be  conducted  at  least 
quarterly,  and  qualified  persoimel  shall 
inspect:  landfill  or  open  dvunp 
stabilization  and  structural  erosion 
control  measures  and  leachate 
collection  and  treatment  systems,  and 
all  closed  land  application  areas. 

(f)  Record  keeping  and  Internal 
Reporting  Procedures — A  description  of 
incidents  (such  as  spills,  or  other 
discharges),  along  with  other 
information  describing  the  quality  and 
quantity  of  storm  water  disdiarges  shall 

included  in  the  plan  required  imder 
this  part.  Inspections  and  maintenance 
activities  shall  be  documented  and 
records  of  such  activities  shall  be 
incorporated  into  the  plan.  Lmdfill  and 
open  dump  operators  shall  provide  for 
a  tracking  system  for  the  types  of  wastes 
disposed  of  in  each  cell  or  trench  of  a 
landfill  or  open  dump.  Land  application 
site  operators  shall  track  the  types  and 
quantities  of  wastes  applied  in  specific 
areas. 

***** 

(h)  Sediment  and  Erosion  Control — 
The  plan  shall  identify  areas  which,  due 
to  topography  activities,  or  other  factors, 
have  a  hig^  potential  for  significant  soil 
erosion,  and  identify  structural, 
vegetative,  and/or  stabilization 
measures  to  be  used  to  limit  erosion. 

Landfill  and  open  dump  operators 
shall  provide  for  temporary  stabilization 


of  materials  stockpiled  for  daily, 
intermediate,  and  final  cover. 
Stabilization  practices  to  consider 
include,  but  are  not  limited  to, 
temporary  seeding,  mulching,  and 
placing  geotextiles  on  the  inactive 
portions  of  the  stockpiles. 

Landfill  and  open  dump  operators 
shall  provide  for  temporary  stabilization 
of  inactive  areas  of  the  landfill  or  open 
dump  which  have  an  intermediate  cover 
but  no  final  cover. 

Landfill  and  open  dump  operators 
shall  provide  for  temporary  stabilization 
of  any  landfill  or  open  dumping  areas 
which  have  received  a  final  cover  until 
vegetation  has  established  itself.  Land 
application  site  operators  shall  also 
stabilize  areas  where  waste  application 
has  been  completed  imtil  vegetation  has 
been  established. 

***** 

(4)  Comprehensive  Site  Compliance 
Evaluation 

***** 

(a)  Areas  contributing  to  a  storm  water 
discharge  associated  with  industrial 
activity  at  landfill,  open  dump  emd  land 
application  sites  shall  be  visually 
inspected  for  evidence  of,  or  the 
potential  for,  pollutants  entering  the 
drainage  system.  Measures  to  r^uce 
pollutant  loadings  shall  be  evaluated  to 
determine  whether  they  are  adequate 
and  properly  implemented  in 
accordance  with  the  terms  of  the  permit 
or  whether  additional  control  measures 
are  needed.  Structiual  storm  water 
management  measiures,  sediment  and 
erosion  control  measures,  and  other 
structural  pollution  prevention 
measures  identified  in  the  plan  shall  be 
observed  to  ensine  that  they  are 
operating  correctly.  A  visu^  inspection 
of  equipment  needed  to  implement  the 
plan  such  as  spill  response  equipment, 
shall  be  made. 

***** 

5.  Monitoring  and  Reporting 
Requirements 

a.  Analytical  Monitoring 
Requirements.  During  the  period 
October  1, 1996  lasting  through  to 
September  30, 1997  and  the  period 
beginning  October  1, 1998  lasting 
through  September  30, 1999,  permittees 
with  landfill/land  application/open 
dump  sites  must  monitor  their  storm 
water  discharges  associated  with 
industrial  activity  at  least  quarterly  (4 
times  per  year)  during  years  2  and  4  of 
this  permit  except  as  provided  in 
paragraphs  5.a.(3)  (Sampling  Waiver), 
5.a.(4)  (Representative  Discharge),  and 
5.a.(5)  (Alternative  Certification). 
Landfill/land  application/open  diunp 
sites  are  requir^  to  monitor  their  storm 


water  discharges  for  the  pollutants  of 
concern  listed  in  Table  L-1  below. 
Facilities  must  report  in  accordance 
with  5.b.  (Reporting).  In  addition  to  the 
parameters  listed  in  Table  L-1  below, 
the  permittee  shall  provide:  the  date  and 
duration  (in  hours)  of  the  storm  event(s) 
sampled;  rainfall  measurements  or 
estimates  (in  inches)  of  the  storm  event 
that  generated  the  sampled  nmoff;  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event;  and,  an  estimate  of 
the  total  volume  (in  gallons)  of  the 
discharge  sampled. 


Table  L-1  .—Industry  Monitoring 
Requirements 


Cut-off 

Pollutants  of  concern 

coTK^enfra- 

tion 

Total  Suspended  Solids  (TSS) ' 

fOOmg/L 

Total  Recoverable  Iron* . .T 

1.0  mg/L 

'  Applicable  to  all  landfill,  open  dump,  and 
land  application  sites. 

2  Applicable  to  all  facilities  exc^  MSWLF 
areas  closed  in  accordance  with  40  CFR 
258.60  requirements. 

(1)  Monitoring  Periods.  Landfill/land 
application/open  dump  sites  shall 
monitor  samples  collected  diuing  the 
sampling  periods  of:  January  through 
March,  April  through  June,  July  through 
September,  and  October  throu^ 
December  for  the  years  specified  in  ■< 
paragraph  5a.  (above). 
***** 

b.  Reporting.  Permittees  with  landfill/ 
land  application/open  dump  sites  shall 
submit  monitoring  results  for  each 
outfall  associated  with  industrial 
activity  [or  a  certification  in  accordance 
with  Sections  (3),  (4),  or  (5)  above] 
obtained  during  the  monitoring  period 
beginning  October  1, 1996  and  lasting 
through  September  30, 1997  on 
Discharge  Monitoring  Report  Form(s) 
postmarked  no  later  &an  the  31st  day  of 
the  month  of  March,  1998.  Monitoring 
results  [or  a  certification  in  accordance 
with  Sections  (3),  (4),  or  (5)  above] 
obtained  during  the  period  begiiming 
October  1, 1998  and  lasting  through 
September  30, 1999,  shallbe  submitted 
on  Discharge  Monitoring  Report  Form(s) 
postmarked  no  later  than  the  31st  day  of 
the  month  of  March  2000.  For  each 
outfall,  one  Discharge  Monitoring 
Report  form  must  be  submitted  per 
storm  event  sampled.  Signed  copies  of 
Discharge  Monitoring  Reports,  or 
alternative  certifications,  shall  be 
submitted  to  the  Director  of  the  NPDES 
program  at  the  address  of  the 
appropriate  EPA  Regional  Office  listed 
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in  Part  VI.G.  of  the  fact  sheet  for  this 
permit. 

(1)  Additional  Notification.  In 
addition  to  filing  copies  of  discharge 
monitoring  reports  in  accordance  with 
paragraph  l.h.  (above)  landfill/land 
application/open  diunp  sites,  with  at 
least  one  storm  water  discharge 
associated  with  industrial  activity 
through  a  large  or  medium  municipal 
separate  storm  sewer  system  (systems 
serving  a  population  of  100,000  or  more) 
must  submit  signed  copies  of  discharge 
monitoring  reports  to  the  operator  of  the 
municipal  separate  storm  sewer  system 
in  accordance  with  the  dates  provided 
in  paragraph  l.h.  (above). 
***** 

P.  Storm  Water  Discheuges  Associated 
With  Industrial  Activity  From  Motor 
Freight  Transportation  Facilities, 
Passenger  Transportation  Facilities, 
Petroleum  Bulk  Oil  Stations  and 
Terminals,  Rail  Transportation 
Facilities,  and  United  States  Postal 
Service  Transportation  Facilities 

1.  Discharges  Covered  Under  This 
Section.  Storm  water  discharges  finm 
groxmd  tremsportation  facilities  and  rail 
transportation  facilities  (generally 
identified  by  Standard  Industrial 
Classification  (SIC)  codes  40, 41,  42, 43, 
and  5171),  that  have  vehicle  and 
eqmpment  maintenance  shops  (vehicle 
and  equipment  rehabilitation, 
mechanical  repairs,  painting,  fueling 
and  lubrication)  and/or  equipment 
cleaning  operations  are  eligible  for 
coverage  under  this  section.  Also 
covered  imder  this  section  are  facilities 
found  under  SIC  code  4221-4225 
(public  warehousing  and  storage)  that 
do  not  have  vehicle  and  equipment 
maintenance  shops  and/or  equipment 
cleaning  operations  but  have  areas 
(exclusive  of  access  roads  and  rail  lines) 
where  material  handling  equipment  or 
activities,  raw  materials,  intermediate 
products,  final  products,  waste 
materials,  by-products  or  industrial 
machinery  are  exposed  to  storm  water. 

*  *  *  * 

V.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Textile 
Mills,  Apparel  and  Other  Fabric  Product 
Manufacturing  Facilities,  Leather  and 
Leather  Product  Manufacturing 
Facilities 

1.  Discharges  Covered  Under  This 
Section.  The  requirements  listed  imder 
this  section  shall  apply  to  storm  water 
discharges  from  the  following  activities: 
Textile  Mill  Products,  of  and  regarding 
facilities  and  establishments  engaged  in 
the  preparation  of  fiber  and  subsequent 
manufacturing  of  yam,  thread,  braids, 


twine,  and  cordage,  the  manufacturing 
of  broad  woven  fabrics,  narrow  woven 
fabrics,  knit  fabrics,  and  carpets  and 
mgs  from  yam;  processes  involved  in 
the  dyeing  and  finishing  of  fibers^yam 
fabrics,  and  knit  apparel;  the  integrated 
manufacturing  of  Ic^t  apparel  and  other 
finished  articles  of  yam;  the 
manufacturing  of  felt  goods  (wool),  lace 
goods,  nonwoven  fabrics;  miscellaneous 
textiles,  and  other  apparel  products 
(generally  described  by  SIC  codes  22 
and  23).  This  section  also  covers 
facilities  engaged  in  manufacturing 
finished  leather  and  artificial  leather 
products  (SIC  31,  except  3111). 
***** 

X.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Printing 
and  Publishing  Facilities 

1.  Discharges  Covered  Under  This 
Section.  The  requirements  listed  under 
this  section  shaU  apply  to  storm  water 
discharges  associated  with  industrial 
activity  fixim  the  following  .types  of 
facilities:  newspaper,  periodical,  and 
book  publishing  or  publishing  and 
printing  (SIC  C^es  2711-2731);  book 
printing  (SIC  Code  2732);  miscellaneous 
publisl^g  (SIC  Code  2741);  commercial 
printing,  lithographic  (SIC  Code  2752); 
commercial  printing,  graviue  (SIC  Code 
2754);  commercial  printing,  not 
elsewhere  classified  (SIC  Code  2759); 
manifold  business  forms,  greeting  cards, 
bankboolcs,  looseleaf  binders  and 
devices,  bookbinding  and  related  work, 
and  typesetting  (SIC  Codes  2761-2791); 
and,  plate  mal^g  and  related  services 
(SIC  Code  2796). 

***** 

AA.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From 
Fabricated  Metal  Products  Industry 

1.  Discharges  Covered  Under  this 
Section.  The  requirements  listed  imder 
this  section  shall  apply  to  storm  water 
discharges  associated  with  industrial 
activity  fi-om  the  fabricated  metals 
industry  listed  below,  except  for 
electrical  related  industries:  fabricated 
metal  products,  except  machinery  and 
transportation  equipment,  SIC  34,  and 
jewelry,  silverware,  and  plated  ware 
(SIC  Code  391). 

***** 

AD.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Non- 
Classified  Facilities 

1.  Discharges  Covered  Under  This 
Section.  The  requirements  of  this 
section  shall  apply  to  all  storm  water 
discharges  associated  with  industrial 
activity  finm  facilities  that:  meet  the 
definition  of  storm  water  associated 


with  industrial  activity  (40  CFR 
122.26(b)(14),  except  for  construction 
activities  as  defined  imder  40  CFR 
122.26(b)(14)(x)),  can  not  be  classified 
in  another  industrial  sector  of  this 
permit  (i.e..  Parts  XI.A-XI.AC),  and  are 
not  excluded  from  permit  coverage 
elsewhere  in  this  permit;  or,  the  Director 
has  designated  as  needing  a  storm  water 
permit  under  40  122.26(g)(l)(i).  Should 
conditions  at  a  facility  covered  by  this 
section  change  and  industrial  activities 
in  another  section(s)  contained  in  XI.A- 
XI.AC  apply,  the  facility  shall  comply 
with  any  and  all  applicable  monitoring 
and  pollution  prevention  plan 
requirements  of  the  other  section(s)  in 
addition  to  those  contained  in  this 
section.  The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  permit  are  additive  for  industrial 
activities  being  conducted  at  the  same 
industrial  facility  (co-located  industrial 
activities).  The  operator  of  the  facility 
shall  determine  which  monitoring  and 
pollution  prevention  plan  section(s)  of 
this  permit  (if  any)  are  applicable  to  the 
facility. 

2.  Special  Conditions 

a.  Prohibition  of  Non-storm  Water 
Discharges.  Other  than  as  provided  in 
use  this  Section  in.A.  of  this  permit, 
non-storm  water  discharges  are  not 
authorized  by  this  permit. 

3.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

a.  Contents  of  Plan.  The  plan  shall 
include,  at  a  minimiun,  the  following 
items: 

(1)  Pollution  Prevention  Team.  Each 
plan  shall  identify  a  specific  individual 
or  individuals  within  the  facility 
organization  as  members  of  a  storm 
water  Pollution  Prevention  Team  that 
are  responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  facility  or  plant  manager  in 
its  implementation,  maintenance,  and 
revision.  The  plan  shall  clearly  identify 
the  responsibilities  of  each  team 
member.  The  activities  and 
responsibilities  of  the  team  shall 
address  all  aspects  of  the  facility’s  storm 
water  pollution  prevention  plan. 

(2)  Description  of  Potential  Pollutant 
Sources.  Each  plan  shall  provide  a 
description  of  potential  sources  which 
may  reasonably  be  expected  to  add 
significant  amounts  of  pollutants  to 
storm  water  discharges  or  which  may 
result  in  the  discharge  of  pollutants 
during  dry  weather  finm  separate  storm 
sewers  draining  the  facility.  Each  plan 
shall  identify  all  activities  and 
significant  materials  which  may 
potentially  be  significant  pollutant 
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sources.  Each  plan  shall  include,  at  a 
minimum: 

(a)  Drainage. 

(i)  A  site  map  indicating  an  outline  of 
the  portions  of  the  drainage  area  of  each 
storm  water  outfall  that  are  within  the 
facility  boundaries,  each  existing 
structural  conti'ol  measure  to  reduce 
pollutants  in  storm  water  nmoff,  surface 
water  bodies,  locations  where 
significant  materials  are  exposed  to 
precipitation,  locations  where  major 
spills  or  leaks  identified  under  Part 
XI.AD.3.a.(2)(c)  (Spills  and  Leaks)  of 
this  permit  have  occurred,  and  the 
locations  of  the  following  activities 
where  such  activities  are  exposed  to 
precipitation:  fueUng  stations,  vehicle 
and  equipment  maintenance  and/or 
cleaning  areas,  loading/imloading  areas, 
locations  used  for  the  treatment,  storage 
or  disposal  of  wastes,  liquid  storage 
tanks,  processing  areas  and  storage 
areas.  The  map  must  indicate  the  outfall 
locations  and  the  types  of  discharges 
contained  in  the  drainage  areas  of  the 
outfalls. 

(ii)  For  each  area  of  the  facility  that 
generates  storm  water  discharges 
associated  with  industrial  activity  with 
a  reasonable  potential  for  containing 
significant  amoimts  of  pollutants,  a 
prediction  of  the  direction  of  flow,  and 
an  identification  of  the  types  of 
pollutants  which  are  likely  to  be  present 
in  storm  water  discharges  associated 
with  industrial  activity.  Factors  to 
consider  include  the  toxicity  of 
chemical;  quantity  of  chemicals  used, 
produced  or  discharged;  the  likelihood 
of  contact  with  storm  water;  and  history 
of  significant  leaks  or  spills  of  toxic  or 
hazardous  pollutants.  Flows  with  a 
significant  potential  for  causing  erosion 
shall  be  identified. 

(b)  Inventory  of  Exposed  Materials. 

An  inventory  of  the  types  of  materials 
handled  at  the  site  that  potentially  may 
be  exposed  to  precipitation.  Such 
inventory  shall  include  a  narrative 
description  of  significant  materials  that 
have  been  handled,  treated,  stored  dr 
disposed  in  a  manner  to  allow  exposure 
to  storm  water  between  the  time  of  3 
years  prior  to  the  date  of  the  submission 
of  a  Notice  of  Intent  (NOI)  to  be  covered 
imder  this  permit  and  the  present; 
method  and  location  of  onsite  storage  or 
disposal;  materials  management 
practices  employed  to  minimize  contact 
of  materials  with  storm  water  nmoff 
between  the  time  of  3  years  prior  to  the 
date  of  the  submission  of  a  Notice  of 
Intent  (NOI)  to  be  covered  under  this 
permit  and  the  present;  the  location  and 
a  description  of  existing  structural  and 
nonstructural  control  measures  to 
reduce  pollutemts  in  storm  water  runoff; 


and  a  description  of  any  treatment  the 
storm  water  receives. 

(c)  Spills  and  Leaks.  A  list  of 
significant  spills  and  significant  leaks  of 
toxic  0]r  hazardous  pollutants  that 
occurred  at  areas  that  are  exposed  to 
precipitation  or  that  otherwise  drain  to 
a  storm  water  conveyance  at  the  facility 
after  the  date  of  3  years  prior  to  the  date 
of  the  submission  of  a  Notice  of  Intent 
(NOI)  to  be  covered  under  this  permit. 
Such  list  shall  be  updated  as 
appropriate  during  the  term  of  the 
permit. 

(d)  Sampling  Data.  A  summary  of 
existing  discharge  sampUng  data 
describing  pollutants  in  storm  water 
discharges  from  the  facility,  including  a 
summary  of  sampling  data  collected 
during  the  term  of  this  permit. 

(e)  Risk  Identification  and  Summary 
of  Potential  Pollutant  Sources.  A 
narrative  description  of  the  potential 
pollutant  sources  fi'om  the  following 
activities:  loading  and  imloading 
operations;  outdoor  storage  activities; 
outdoor  manufacturing  or  processing 
activities;  significant  dust  or  particulate 
generating  processes;  and  onsite  waste 
disposal  practices.  The  description  shall 
specifically  list  any  significant  potential 
source  of  pollutants  at  the  site  and  for 
each  potential  source,  any  pollutant  or 
pollutant  parameter  (e.g.,  biochemical 
oxygen  demand,  etc.)  of  concern  shall 
be  identified. 

(3)  Measures  and  Controls.  Each 
facility  covered  by  this  permit  shall 
develop  a  description  of  storm  water 
management  controls  appropriate  for 
the  facility,  and  implement  such 
controls.  The  appropriateness  and 
priorities  of  controls  in  a  plan  shall 
reflect  identified  potential  sources  of 
pollutants  at  the  facility.  The 
description  of  storm  water  management 
controls  shall  address  the  following 
minimum  components,  including  a 
schedule  for  implementing  such 
controls. 

(a)  Good  Housekeeping.  Good 
housekeeping  requires  the  maintenance 
of  areas  whi(±  may  contribute 
pollutants  to  storm  water  discharges  in 
a  clean,  orderly  manner. 

(b)  Preventive  Maintenance.  A 
preventive  maintenance  program  shall 
involve  timely  inspection  and 
maintenance  of  storm  water 
management  devices  (e.g.,  cleaning  oil/ 
water  separators,  catch  basins)  as  well 
as  inspecting  and  testing  facility 
equipment  and  systems  to  imcover 
conditions  that  could  cause  breakdowns 
or  failures  resulting  in  discharges  of 
pollutemts  to  surface  waters,  and 
ensuring  appropriate  maintenance  of 
such  equipment  and  systems. 


(c)  Spill  Prevention  and  Response 
Procedures.  Areas  where  potential  spills 
which  can  contribute  pollutants  to 
storm  water  discharges  cem  occur,  and 
their  accompanying  drainage  points 
shall  be  identified  clearly  in  the  storm 
water  pollution  prevention  plan.  Where 
appropriate,  specifying  material 
handling  procedures,  storage 
requriemetns,  and  use  of  equipment 
such  as  diversion  valves  in  the  plan 
should  be  considered.  Procedures  for 
cleaning  up  spills  shall  be  identified  in 
the  plan  and  made  available  to  the 
appropriate  personnel.  The  necessary 
equipment  to  implement  a  clean  up 
should  be  availahl&to  personnel. 

(d)  Inspections.  In  addition  to  or  as 
part  of  the  comprehensive  site 
evaluation  required  under  paragraph 
XI.AD.3.a.(4)  of  this  section,  quedified 
facility  personnel  shall  be  identified  to 
inspect  designated  equipment  and  areas 
of  the  facility  at  appropriate  intervals 
specified  in  the  plan.  A  set  of  tracking 
or  follow-up  procedures  shall  be  used  to 
ensure  that  appropriate  actions  are 
taken  in  response  to  the  inspections. 
Records  of  inspections  shall  be 
maintained. 

(e)  Employee  Training.  Employee 
training  programs  shall  inform 
personnel  responsible  for  implementing 
activities  identified  in  the  storm  water 
pollution  prevention  plan  or  otherwise 
responsible  for  storm  water  management 
at  all  levels  of  responsibility  of  the 
components  and  goals  of  the  storm 
water  pollution  prevention  plan. 
Training  should  address  topics  such  as 
spill  response,  good  housekeeping  and 
material  management  practices.  The 
pollution  prevention  plan  shall  identify 
periodic  dates  for  such  training. 

(f)  Recordkeeping  and  Internal 
Reporting  Procedures.  A  description  of 
incidents  (such  as  spills,  dr  other 
discharges),  along  with  other 
information  describing  the  quality  and 
quantity  of  storm  water  discharges  shall 
he  included  in  the  plan  required  imder 
this  part.  Inspections  and  maintenance 
activities  shall  be  documented  and 
records  of  such  activities  shall  be 
incorporated  into  the  plan. 

(g)  Non-storm  Water  Discharges. 

(i)  The  plan  shall  include  a 

certification  that  the  discharge  has  been 
tested  or  evaluated  for  the  presence  of 
non-storm  water  discharges.  The 
certification  shall  include  the 
identification  of  potentied  significant 
sources  of  non-storm  water  at  the  site, 
a  description  of  the  results  of  any  test 
and/or  evaluation  for  the  presence  of 
non-storm  water  discharges,  the 
evaluation  criteria  or  testing  method 
used,  the  date  of  any  testing  and/or 
evaluation,  and  the  onsite  drainage 
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points  that  were  directly  observed 
during  the  test.  Certifications  shall  be 
signed  in  accordance  with  Part  Vn.G.  of 
this  permit.  Such  certification  may  not 
be  feasible  if  the  facility  operating  the 
storm  water  discharge  associated  with 
industrial  activity  does  not  have  access 
to  an  outfall,  mai^ole,  or  other  point  of 
access  to  the  ultimate  conduit  which 
receives  the  discharge.  In  such  cases, 
the  source  identification  section  of  the 
storm  water  pollution  prevention  plan 
shall  indicate  why  the  certification 
required  by  this  part  was  not  feasible, 
along  with  the  identification  of  potential 
significant  sources  of  non-storm  water  at 
the  sit.  A  discharger  that  is  unable  to 
provide  the  certification  required  by  this 
paragraph  must  notify  the  Director  in 
accordance  with  paragraph 
XI.AD.3.a.(3)M(iii)  (b«low). 

(ii)  Except  for  flows  from  fire  fighting 
activities,  sources  of  non-storm  water 
listed  in  Part  III.A.2  (Prohibition  of  Non¬ 
storm  Water  Discharges)  of  this  permit 
that  are  combined  with  storm  water 
discharges  associated  with  industrial 
activity  must  be  identified  in  the  plan. 
The  plan  shall  identify  and  ensure  the 
implementation  of  appropriate  pollution 
prevention  measiures  for  the  non-storm 
water  component(s)  of  the  discharge. 

(iii)  Failure  to  Certify.  Any  facility 
that  is  rmable  to  provide  the 
certification  required  (testing  for  non- 
storm  water  discharges),  must  notify  the 
Director  180  days  after  submitting  an 
NOI  to  be  covert  by  this  permit.  If  the 
failure  to  certify  is  caused  by  the 
inability  to  perform  adequate  tests  or 
evaluations,  such  notification  shall 
describe:  the  procedure  of  any  test 
conducted  for  the  presence  of  non-storm 
water  discharges;  the  results  of  such  test 
or  other  relevant  observations;  potential 
sources  of  non-storm  water  dis^arges 
to  the  storm  sewer;  and  why  adequate 
tests  for  such  sewers  were  not  feasible. 
Non-storm  water  discharges  to  waters  of 
the  United  states  which  are  not 
authorized  by  an  NPDES  permit  are 
imlawful,  and  must  be  terminated. 

(h)  Sediment  and  Erosion  Control. 

The  plan  shall  identify  areas  which,  due 
to  topography,  activities,  or  other 
factors,  have  a  high  potential  for 
significant  soil  erosion,  and  identify 
structural,  vegetative,  and/or 
stabilization  measures  to  be  used  to 
limit  erosion. 

(i)  Management  of  Runofi.  The  plan 
shall  contain  a  narrative  consideration 
of  the  appropriateness  of  traditional 
storm  water  management  practices 
(practices  other  than  those  which 
control  the  generation  or  source(s)  of 
pollutants)  used  to  divert,  infiltrate, 
reuse,  or  otherwise  manage  storm  water 
runofi  in  a  maimer  that  reduces 


pollutants  in  storm  water  discharges 
from  the  site.  The  plan  shall  provide 
that  measures  that  the  permittee 
determines  to  be  reasonable  and 
appropriate  shall  be  implemented  and 
maintained.  The  potential  of  various 
sources  at  the  facility  to  contribute 
pollutants  to  storm  water  discharges 
associated  with  industrial  activity  [see 
paragraph  XI.AD.3.a(2)  of  this  section 
(Description  of  Potential  Pollutant 
Sovurces)]  shall  be  considered  when 
determining  reasonable  and  appropriate 
measures.  Appropriate  measures  or 
eqviivalent  measiues  may  include: 
vegetative  sales  and  practices,  reuse  of 
collected  storm  water  (such  as  for  a 
process  or  as  an  irrigation  source),  inlet 
controls  (such  as  oil/water  separators), 
snow  management  activities,  infiltration 
devices,  and  wet  detention/retention 
devices. 

(4)  Comprehensive  Site  Compliance 
Evaluation.  Qualified  personnel  shall 
conduct  site  compliance  evaluation 
once  a  year.  Such  evaluation  shall 
provide: 

(a)  Areas  contributing  to  a  storm  water 
discharge  associated  with  industrial 
activity  shall  be  visually  inspected  for 
evidence  of,  or  the  potential  for, 
pollutants  entering  the  drainage  system. 
Measures  to  reduce  pollutant  loadings 
shall  be  evaluated  to  determine  whe&er 
they  are  adequate  and  properly 
implemented  in  accordance  with  the 
terms  of  the  permit  or  whether 
additional  control  measures  are  needed. 
Structural  storm  water  management 
measures,  sediment  and  erosion  control 
measures,  and  other  structural  pollution 
prevention  measures  identified  in  the 
plan  shall  be  observed  to  ensure  that 
they  are  operating  correctly.  A  visual 
inspection  of  equipment  needed  to 
implement  the  plan,  such  as  spill 
rehouse  equipment,  shall  be  made. 

(b)  Based  on  the  results  of  the 
evaluation,  the  description  of  potential 
pollutant  sources  identified  in  the  plan 
in  accordance  with  paragraph 
XI.AD.3.a.(2)  of  this  section  (Description 
of  Potential  Pollutant  Sources)  and 
pollution  prevention  measures  and 
controls  identified  in  the  plan  in 
accordance  with  paragraph  XI.AD.3.a.(3) 
of  this  section  (Measures  and  Controls) 
shall  be  revised  as  appropriate  within  2 
weeks  of  such  evaluation  and  shall 
provide  for  implementation  of  any 
changes  to  the  plan  in  a  timely  manner, 
but  in  no  case  more  than  12  weeks  after 
the  evaluation. 

(c)  A  report  summariziag  the  scope  of 
the  inspection,  personnel  making  the 
evaluation,  the  date(s)  of  the  evaluation, 
major  observations  relating  to  the 
implementation  of  the  storm  water 
pollution  prevention  plan,  and  actions 


taken  in  accordance  with  paragraph 
XI.AD.3.a.(4)(b)  (above)  of  the  permit 
shall  be  made  and  retained  as  part  of  the 
storm  water  pollution  prevention  plan 
for  at  least  3  years  from  the  date  of  the 
evaluation,  llie  report  shall  identify  any 
incidents  of  noncompliance.  Where  a 
report  does  not  identify  any  incidents  of 
noncompliance,  the  report  shall  contain 
a  certification  that  the  facility  is  in 
compliance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit.  The  report  shall  be  signed  in 
accordance  with  Part  VII.C.  (Signatory 
Requirements)  of  this  permit. 

(d)  Where  compliance  evaluation 
schedules  overlap  with  inspections 
required  imder  3.a.(3)(d),  the 
compliance  evaluation  may  be 
conducted  in  place  of  one  such 
inspection. 

4.  Numeric  Effluent  Limitations. 

There  are  no  additional  numeric 
effluent  limitations  beyond  those 
described  in  Part  V.B  of  this  permit. 

5.  Monitoring  and  Reporting 
Requirements  ^ 

(a)  Monitoring  Requirements. 

(1)  Quarterly  Visual  Examination  of 
Storm  Water  polity.  Facilities  shall 
perform  and  document  a  visual 
examination  of  a  storm  water  discharge 
associated  with  industrial  activity  horn 
each  outfall,  except  discharges 
exempted  below.  The  examination  must 
be  made  at  least  once  in  each  designated 
period  [described  in  (a),  below]  during 
daylight  hours  unless  there  is 
Insufficient  rainfall  or  snow  melt  to 
produce  a  runofi  event. 

(a)  Examinations  shall  be  conducted 
in  each  of  the  following  periods  for  the 
purposes  of  visually  inspecting  storm 
water  quality  associated  with  storm 
water  runofi  or  snow  melt:  January 
through  March;  April  through  June;  July 
through  September;  and  October 
throu^  December. 

(b)  deaminations  shall  be  made  of 
samples  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  one  horn)  of 
when  the  runoff  or  snowmelt  begins 
discharging.  The  examinations  shall 
document  observations  of  color,  odor, 
clarity  .'floating  solids,  settled  solids, 
suspended  solids,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  examiaation  must  be 
conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
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event.  Whenever  practicable  the  same 
individual  will  carry  out  the  collection 
and  examination  of  discharges  for  the 
life  of  the  permit. 

(c)  Visual  examination  reports  must 
be  maintained  onsite  in  the  pollution 
prevention  plan.  The  report  shall 
include  the  examination  date  and  time, 
examination  personnel,  the  nature  of  the 
discharge  (i.e.,  runoff  or  snow  melt), 
visual  quality  of  the  storm  water 
discharge  (including  observations  of 
color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  and  other  obvious  indicators 
of  storm  water  pollution),  and  probable 
sources  of  any  observed  storm  water 
contamination. 

(d)  When  a  facility  has  two  or  more 
outfalls  that,  based  on  a  consideration  of 
industrial  activity,  significant  materials, 
and  management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  of  such 
outfalls  and  report  that  the  observation, 
data  also  applies  to  the  substantially 
identical  outfalls  provided  that  the 
permittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and 
explaining  in  detail  why  the  outfalls  are 
expected  to  discharge  substantially 
identical  effluents.  In  addition,  for  each 
outfall  that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  (e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent)]  shall  be 
provided  in  the  plan. 

(e)  When  a  discharger  is  unable  to 
collect  samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
dociunent  the  reason  for  not  performing 
the  visual  examination  euid  retain  this 
documentation  onsite  with  the  records 
of  the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

(f)  When  a  discharger  is  imable  to 
conduct  visual  storm  water 
examinations  at  an  inactive  and 
unstaffed  site,  the  operator  of  the  facility 
may  exercise  a  waiver  of  the  monitoring 
requirement  as  long  as  the  facility 
remains  inactive  and  imstaffed.  The 
facility  must  maintain  a  certification 


with  the  pollution  prevention  plan 
stating  that  the  site  is  inactive  and 
unstaffed  so  that  performing  visual 
examinations  during  a  qualifying  event 
is  not  feasible. 

*  *  *  *  .  * 

This  permit  modification  shall 
become  effective  on  (leave  blank). 

Region  I 

Signed  this _ ^th  day  of 


David  Fierra, 

Office  of  Ecosystem  Protection  Director. 


Areas  of  coverage 

Permit  No. 

Connecticut  Federal  Indian 

CTR05*##F 

Reservatkx^. 

Maine . 

MER05‘#»* 

Federal  Indian  Reservations 

MER05*##F 

Massachusetts  . 

MAR05**»« 

Federal  Indian  Reservations 

MAR05*##F 

New  Hampshire . 

NHR05*### 

Feder2U  Indian  Reservatiorts 

NHR05*##F 

Rhode  Islarxl  Federal  Indian 

RIR05*##F 

Reservations. 

Vermont  Federal  Indian  Res- 

VTR05*##F 

ervations. 

Vermont  Federal  Facilities  . 

VTR05*##F 

Region  II 

Signed  this _ th  day  of 


Kathleen  C.  Callahan, 

Division  of  Environmental  Planning  and 


Protection  Director. 

Areas  of  coverage 

Permit  No. 

Puerto  Rico  . 

PRR05*### 

Federal  Facilities  . 

PRR05*##F 

Region  III 

Signed  this _ th  day  of 


Alvin  R.  Morris, 

Water  Protection  Division  Director. 


Areas  of  coverage 

Permit  No. 

District  of  Columbia . 

DCR05*### 

Federal  Facilities  . 

DCR05*##F 

Delaware  Federal  Facilities  .... 

DER05*##F 

Region  IV: 

Signed  this _ th  day  of 


Robert  F.  McGhee, 

Water  Management  Division  Director. 


Areas  of  coverage 

Permit  No. 

Florida . 

Federal  Indian  Reservations  ... 

FLR05*### 

FLR05*##F 

Region  VI 

Signed  this _ th  day  of 

William  B.  Hathaway, 

Water  Quality  Protection  Division  Director. 


Areas  of  coverage 

Permit  No. 

Louisiana  Federal  Indian  Res- 

LAR05*##F 

ervations. 

New  Mexico . 

NMR05*#«» 

Federsri  Indian  Reservations 

NMR05*##F 

(except  Navajo  arxi  Ute 

Mountain  Ute  Reservation 

lands). 

Oklahoma: 

Federal  Indian  Reservations 

OKR05*##F 

Oil  and  gas  exploration  arxl 

OKR05*### 

production  related  Indus- 

tries  arxi  pipeline  Indus- 

tries  that  are  regulated  by 

the  Oklahoma  (Corpora- 

tion  Commission. 

Texas  . 

TXR05*### 

Federal  Indian  Reservations  .. 

TXR05*##F 

Regien  IX 

Signed  this _ ^th  day  of 

Felicia  Marcus, 

Regional  Administrator. 

Areas  of  coverage 

Permit  No. 

Arizona  . 

AZR05*### 

Federal  Indian  Reservations 

AZR05*##F 

Federal  Facilities  . 

AZR05*##F 

California: 

Federal  Irxfian  Reservations 

CAR06*##F 

Guam . 

GUR05*### 

Idaho: 

Duck  Valley  Reservation 

NVR05*##F 

Nevada  Federal  Indian  Res- 

NVR05*##F 

ervations. 

New  Mexico: 

Navajo  Reservation  . 

AZR05*##F 

Oregon: 

Fort  McDermitt  Reservation 

NVR05*##F 

Utah: 

Goshute  Reservation . 

NVR05*##F 

Navajo  Reservation  . 

AZR05*##F 

Johnston  Atoll . 

JAR05*### 

Federal  Facilities  . 

JAR05*##F 

Midway  Island  and  Wake  Is- 

MWR05*### 

larxJ. 

Federal  Facilities  . 

MWR05*##F 

Region  X 

Signed  this _ th  day  of 

Philip  G.  Millam, 

Office  of  Water  Director. 

Areas  of  coverage 

Permit  No. 

Alaska . 

AKR05*### 

Alasl^a  Federal  Irxiian  Res- 

AKR05*##F 

ervations. 

Idaho  . 

IDR05*### 

Federal  Indian  Reservations 

IDR05*##F 

(except  Duck  Valley  Res- 

ervation  lands). 

Federal  facilities . 

IDR05*##F 
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Areas  of  coverage 

Permit  No. 

Oregon  Federal  Indian  Res- 

ORR05*##F 

ervations  (except  for  Fort 
McDermitt  Reservation 

lands). 

Washington  Federal  Indian 

WAR05*##F 

Reservations. 

Washington  Federal  Facilities 

WAR05*##F 
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THIS  FORM  REPLACES  PREVIOUS  FORM  3510-6  (6-92)  Fann  Approwwl. 
See  Ravan*  for  Instructions 


NPDES 

FORM 

A 

s» 

jm  UnBedStdeiEnvirotanenlilProladionAgen» 

Wasltingkm.  DC  20460 

Notice  of  Intent  (NOO  for  StorniWBter  Discharges  Associated  with  Industrial 

B  ^  Ainvity  Under  a  NPDES  General  Pemtit 

Submission  of  this  Nebca  of  Intom  eonabtutss  nobca  that  tha  party  idantifiad  in  Section  R  of  thia  form  imands  to  ba  outherizsd  by  a  NPDES  pamtit 
issuod  for  storm  water  dwchargas  asaoeiatad  with  industrid  activity  in  the  Stats  idanbftad  in  Section  S  of  this  fonru  Baeomirtq  a  parmittaa  obBgalai 
such  dwchargar  to  eorivly  with  the  tatms  and  condWorta  of  tha  pormit.  ALL  NECBSARY  IMK)RMATION  MUST  BE  PROVIOS  ON  THIS  FORM. 

I.  Pamit  S«l«etion:  You  man  mSeaia  ttM  NPOES  Storm  Water  ganaral  pwmit  under  wMeh  you  ara  appiyins  for  eowMaoa^Ctwek  ana  of  Umm. 
Baaaina  FH  BaaaKna  I  I  Muhi-Saetor  I  I 

InduaeW  I _ I  Conotiuetian  I - 1  (Group  Pormit)  I _ | 


IVa  Sit»  AetMiy  mfonnabon 

MS4  Oparatur  Noma:  I  ■  ■  ■  ■  ■  ‘ 

BaHyl  i  l  i  i  l  i 

If  you  oia  fSno  aa  a  aaparnunoa. 
arttar  alarm  water  ganarai  permit  numban 

SIC  er  Paaignatad  , 

AelMtyCada:  Pibnary:  I  ■  ■ _ t 


la  tha  faeSty  roquirad  to  aubmit  morataring  darn?  (1.  2,  3,  or  4)  □ 


If  You  Hava  Another  Eidating  IVOES 
Pormit,  Enter  Permit  Numban 


V.  AddHienal  Infermaiion  Roquirad  for  Construetien  Aetivitiaa  Only 
Prejaet  Start  Data:  Complatian  Data: 

Estinwtad  Area  to  be 

I  ■  I  ■  I  ■  I  I  I  I  I  I  '  ‘  Oiatuibad  (in  Aeraa): 


Baaod  an  the  inatruetiona  providad  in  Addendum  H  of 
the  Muhi-Saeter  pannit.  are  apaciaa  idontifiad  in 
Addendum  H  in  proadnaty  to  atorm  wotar  dbehorges 
to  be  eovarad  urtdar  thie  permit,  er  ttw  oraaa  of  BMP 
eanatmetien  to  control  thaaa  storm  water  dwehorgaa? 
(YorN) 

WU  conatnielian  Sand  diatutbirtg  aetMtiaa)  bo 
eonductad  for  atorm  water  controls?  (Y  or  N) 

la  appSeam  aubiaet  to  araf  in  compfianaa  adth  a 
wtinan  Nstorie  praaarrmtion  agraamorrt?  (Y  or  N) _ 


is  the  Storm  Water  Polutien  Pmvandan  ■  . . 

Plw)  in  cemptenea  with  Stats  andiar  Local  I  I 
sadbnem  and  aroaion  plans?  (Y  ar  N)  L.J 


VI.  Canification; 


The  cartHicalion  statamant  in  Bex  1  oppSas  to  M  appfieants. 

The  eartffication  statamant  in  Bex  2  appliaa  fiobl  to  facBtiaa  applying  for  the  Muht-Sactor  atorm  water  gonoral  pamdt. 


BOX  1 

.ALLAPPUCANTS: 

I  certify  under  panoltv  of  low  that  this 
daoumsnt  and  ol  atiachmants  ware 
proporsd  under  diractien  er  auparvisien 
in  accardanca  with  a  aystam  dasiiprad  to 
ooaura  that  quallM  parsarurai  properly 
gather  and  avahista  the  information 
aubmittad.  Based  an  my  inquiry  of  tha 
parson  or  parsorw  who  nwnaga  tfw 
system,  ar  thaaa  paraarw  daaetly 
raaponsMa  for  gathofing  tha  infetmabott. 
tha  information  aubmittad  is.  to  tha  bast 
of  my  knowiadgs  and  baiaf.  true, 
accurate,  and  conipiata.  I  am  aware  that 
tharo  are  signifieam  panaltias  for 
subrtrtino  falsa  infotmation.  indutfrig  tha 
posiibaity  of  fine  and  imprUoranant  for 
knowing  violatiens. 


MULTVSECTOR  STOMi  WATBI  GENBUL  PBUMT  APPLICANTS  ONLY: 

I  certify  under  penalty  of  low  that  I  have  read  and  understand  ^  Part  LB.  oligibiSty  raquiramsms 
for  cevaraga  under  tha  MuW>Saetor  storm  watar  ganarai  parmit.  uwhidmg  thaaa  roquiramonts 
raisting  to  tha  pretactian  of  spadas  idantifiad  in  Addendum  H. 

To  the  bast  of  my  knawlodga.  tha  dtochargas  eovarad  urtdar  this  parmft.  and  eanaliuetian  of 
BMPs  to  eontrol  storm  wotar  iut>^.  ora  net  Scaly  to  and  will  not  Scaly  advaraaly  affect  any 
spadas  idantifiad  in  Addendum  H  of  tha  Muhi-Sactor  storm  watar  gan^  pamat  er  ora 
othorwisa  oBgRila  for  covaraga  duo  to  provioiM  autherixstien  under  tha  Endongerad  Spadas  Act. 

To  the  bast  of  my  knowiadgs.  I  furthar  eartify  that  such  dischorgM,  and  eaewtruetion  of  BMPs  to 
contrd  storm  watar  rurraff.  da  net  hova  on  affect  on  propartias  listad  or  aigibla  for  Bating  an  the 
National  Ragistsr  of  Histoiie  Plaeas  under  tha  Nabend  Hidorie  Praaarvabon  Act,  or  ora  otharwiaa 
aligibla  far  covaraga  due  to  a  previous  agrawnant  under  tha  Nabond  Historic  Piasorvabon  Aec 

I  understand  that  eenbnuad  covaraga  under  tha  Mulb-Sacter  ganard  parmit  is  eonbngaiK  upon 
mdntdtrmg  digSBity  as  prawdod  for  in  Part  13. 
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•Mtnietlam  ■  VAPtonnaSIO- 

NoOca  or  IntMit  CNOQ  ror  Momi  Watar  DIscImivm  AsaociaM  WNh  IndusttM  AdMly 
ToBaCawaiatf  (iNdar  a  NPOn  Oanaral  Pannll 


wn«o  Mutt  Fla  A  Nodea  or  IntaM  (NOO  ronn 

Fadaral  law  at  40  CFR  Part  122  prohiMa  point  aourca  djachargaa  of  atonn  walar 
aaaoOatad  with  induathal  acthrily  to  a  watar  body(iat)  of  lha  U  S.  without  a  National 
PoMant  Oiachaioa  Elimination  Syatam  (NPOES)  paimt.  Tha  oparator  of  an  tnduatiiai 
activily  that  haa  auch  a  atom  walof  diacharga  muat  aubmit  a  NOI  to  obtain  cowaraga 
undaraNPOESStomyiMarGanafal  Pamit  If  you  hava  quaabona  about  whathar  you 
naad  a  paml  undtr  Iw  NPOES  Stom  Ih/atar  program,  or  if  you  naad  infomabon  aa  to 
whalhara  particular  program  ia  adminialarod  by  9A  or  a  Mata  agancy,  Waphona  or 
writa  to  tha  NoUoa  of  Intant  Proeaaaing  Cantar  at  (703)  931-3230. 

Whara  To  PNa  NOI  Form 

NOIa  mutt  baaant  to  tha  following  addraaa:  Storm  Watar  Nobca  of  lnlonl(4203) 

401  M  Straat.  S.W 
waahinglon.  OC  20460 

ComplaBng  Tha  Fotiw 

You  muat  typo  or  print  uaing  uppar-oaaa  Mtara.  in  tha  appropriala  araaa  only.  Pfoaaa 
plaea  aach  charactar  batwaan  tha  marica.  AbbravMa  if  nacaaaary  to  atay  wiOiin  tha 
numbarofchnelBraaHowMteraachitam.  Uaa  ona  apaca  for  braaha  bataman  worda. 
but  not  for  punctuation  marka  unlaoa  thay  ara  naadad  to  darify  your  raaponaa.  Vyou 
hava  any  quaalcna  on  tNafom.  cal  tha  Nobca  of  Intam  Proeaaaing  Cantar  at  (703)  931- 
3230. 

SacSanl  FarmN  Salactlan 

You  muatindleatalia  NPOES  atom  watar  oanaratparmlturidar  which  you  ara  aoptytng 
foroovaraga.  Chock  ona  boa  only.  Tha  Baaalna  Induatrinl  and  Baaalna  ConMnictlon 
pormita  wara  iaauad  in  Sapfombar  1902.  Tha  MUb-Sactor  Paml  baeama  affaethra 
Octobar  1. 1999. 

SacNanH  FacM^ Oparator kMariMSon 

ProvMa  lia  lagai  nama  of  tha  paraon.  tlrm.  pubtie  organizabon.  or  any  othar  onbly  tha 
oparaMathafPdMIyoraladaacraiadinthiaappHeabon.  Thanamaorihaaporalarmay 
ormaynotbathaaamaaathanamaorthafocMy.  Tha  roaponaiblo  party  ia  lha  lagai 
oiNly  foal  ooiMb  ttia  focMt/a  oparabon.  ralhar  than  bw  plant  or  aaamanagar.  Oonot 
uaa  a  eoloquial  nama.  Enter  tha  completa  addraaa  and  tataphona  numbar  of  tha 
oparator. 

Entar  tha  appropriala  lattar  to  indicata  tha  lagai  atatua  of  tha  oparator  of  tha  taemy: 

F  -  FOdaral;  8  >  Stata;  M  -  Publie  (othar  than  fodaral  or  aiala);  P  -  Privata. 

SactlowM  FacWfofSNa  Lacatlaa  kiformatiow 

Entar  Da  faoMyfo  or  aACa  official  or  lagai  nama  and  oomptalB  abaat  addraaa.  including 
dhr.  alalB.  and  ZIP  coda.  Do  not  provida  a  P.O.  Bat  numbar  aa  tha  alraat  addraaa.  ff 
■ppiyias  tar  a  Saaa0wa  Paradt  and  tha  facatp  or  aNa  lacka  a  ahaat  addraaa. 
indicata  tha  atata  and  aihar  tha  labtuda  and  longituda  of  tha  taemy  to  tha  naaraat  19 
aaoondigtlhaquailar,  aacbon.  townahtp.  and  range  (to  tha  naaraat  quartar  aacbon)  of 
Vwapprokimalo  cantar  of  ttia  ala  t  apphrtm  for  tha  Maid  lactar  Pamdt  Indteata  tha 
cmiMlaiaattaat  addraaa  andaPhardialatNadaandloaahadiafSrafocaihrtatha 
naaraat  19  taconda  gtha  qaartar.  aaetlan,  taamahlp.  and  rantta  (la  tha  naaraat 
quartar  aacttan)  at  tha  apprwimata  tanlir  atdraaha. 

Al  appleanta  muat  mdicala  whathar  tha  fodty  ia  localad  on  Indian  landa 

■acdon  N  SNa  Acthrlty  Inlonwallon 

,  Ilia  atarmwafordiachaigaa  to  a  municipal  aaparala  atom  aaworcyalam(MS4).araar 
tha  nama  of  tha  oparator  of  tha  MS4  (a.g.,  munidpaaty  nama,  ooiinty  nama)  goft  tha 
raoaMng  watar  of  bia  diacharga  from  tha  MS4.  (AMS4iadaltnadaaacomrayancaer 
lyiMm  of  corwayancaafncludinqroada  with  dralrwqaairatama.  municipal  atraata.  catch 
baaina,  ourba.  gutlaia.  dNchoa.  maiHnadachannola.  oralomdraina)lhatiaownador 
oparatad  by  a  atata.  dty.  town,  borough,  county,  pariah,  dtalriot  aaacclabon.  or  othar 
pubic  body  which  ia  da^nad  or  uaad  for  eolacting  orconvaying  atom  watar.) 

Ilia  focMy  dNchargaa  atom  watar  dlracby  to  racaivinq  watar(aX  antarttianamoariha 
rocarving  walor(a). 

If  you  ara  fine  aa  a  oo-pamltoa  and  a  alorm  watar  ganaral  parniit  numbar  haa  boon 
iaauod.  anlar  that  numbar  in  lha  apaca  prmridad: 

Indicata  tha  monAoring  atatua  of  tha  fadlty.  Refar  to  tha  pamA  for  infomabon  on 
monAoring  raquuomanfo.  In tlitati  tha  monitoring  atatua  by  antaring  ona  of  tha  foAowfog: 

Not  aubjaat  to  monAoring  raquiramanta  undar  tha  condibona  of  tha  parmit 
2«  Subiact to monAorino raouiramanta and raoukad to aubml data. 

3*  Subiact  to  monAorino  raouiramanta  but  not  raouirad  to  aubml  data. 

4  >  Sutioct  to  monAoring  roquiramanla  but  aubmlting  corbflcabon  for  monAoring 
axduaian. 


UMindaacandkigordarofagniloanoa.  up  to  two  4-digrt  atandard  induathal  daaaillcation 
(SO  eodoa  that  boat  daaeriba  tha  pnncipal  producta  or  tarvioaa  providad  at  lha  tadlltv 
grjUldaninedm  Section  III  of  thiaappicalion.  I  you  are  applyino  for  coveraga  undar 
lie  oonabuebon  general  pamn,  antar  *00*  (which  rapraaanta  SIC  oodaa  1 900  - 1799). 

For  induatnal  acbyliaa  dalinad  in  40  CFR  l22.26(bKl4MI)mo)  that  do  not  hava  SIC 
oodaa  that  aoouraWy  daaeriba  tie  prinopal  producta  produced  or  tarvicaa  providad.  uaa 
the  fOlowing  2-charaolar  oodaa. 

HZ  "  Hazardouawaaletraabnanl.atoraga.  or  (bapoaalfaelAiao.  including  thoaa  that 
ara  oparabng  undar  inlaiim  atatua  or  a  pam*  undar  aubbba  C  of  RCRA  (40 
CFR  122  26  (b)<14Miv)); 

LF  >  LamMa.  land  appAcabon  aitaa.  and  opan  dumpa  that  raoeiva  or  have  lacaivod 
any  MuabWwaatM.  fidudbig  lioaa  that  ara  aufoaet  to  regulation  undar  aubbbt 
O  of  RCRA  [40  CFR  122.26  (bM14)^)); 

SE  >  Steam  ilicit  powar  generating  taciltaa.  including  coal  handing  aitaa  [40  CFR 
122  26(b)(14){vii)t 

TW  >  Traatmant  worka  treating  domaabc  aawaga  or  any  othar  aawaga  aludga  or 
waetawatar  traatmant  dmrioa  or  ayatam.  uaad  in  tha  atoraga.  traatmant 
racycUng.  and  radamabon  of  munwfoal  or  domaabc  amvaga  [40  CFR  122.26 
(b)(14)far)tor. 

CO  -  Conabuebon  aebvitiaa  [40  CFR  122.26  (bX14)(x)]. 

I  tiara  ia  another  NPOES  paml  praaarlty  iaauad  for  tha  foetlly  or  aAa  latad  in  Saebon 
It  antar  Aw  paml  numbar.  I  an  appAcabon  for  tha  tadity  haa  bean  aubmitad  but  no 
paml  number  haa  bean  aaaignad.  arAar  the  appAcabon  numbar 

famMiappIliinq  for  coveraga  undar  bia  MuM-Sactor  atom 'uatarganaralpatmA  muat 
inawarbielaNtaae  quaabona  In  Section  IV.  Refer  to  Addendum  Hof  tha  MuM  Sacter 
general  pamA  for  a  lat  of  apaciaa  that  are  aihar  propoaad  or  latad  aa  thraalanad  or 
andingamrt  ^MP**  maarm  *Baat  Managamant  Pracboaa*that  ara  uaad  to  contRl  atom 
watar  diachargaa. 

Indioata  whathar  any  oonatruebon  wN  be  oonduclad  to  inatMl  or  davalop  atom  water 
runoff  controfo. 

MCWn  V  MVHhMWI  ■VWflfWVil  IVq  vWIWvWwiI  MBWIIIOT 

CombuelonaebirMaamuatcomplaliSacqonVInaddiaentoSacaonalthroughlV.  Orly 
oonatruebon  acIMboa  naad  to  compMa  Sacbon  V. 

Effim  tie  pwlactiMtt  data  and  tie  aabmatadcomplation  data  for  tha  arliradavaiopmant 
plan. 

Provida  an  aabmata  of  foe  toM  numbar  of  acraa  of  bia  ala  on  which  aol  wtt  ba  dMurbad 
(round  to  tha  naaraat  acre). 

Indicata  whathar  tha  atom  vartar  poAubon  pravanbon  plan  tor  tha  aAa  ia  in  oomplanoa 
wlh  approved  atata  andfor  focal  aadinrant  and  aroalon  plana,  pamita.  or  atom  watar 
managamarl  plana 

SacNanVI  CaiSWtaMuii 

Fadaral  atatutaa  provida  tor  aawara  panaHao  for  aubmllfog  fMaa  iribmabon  on  Biia 
appAcabon  fom.  Fadaral  rogulabonaraquiialhlB  appAcabon  to  bo  aignodaafoAawa 

For  a  corporabon.  by  anaaponalblo  corporate  oMear.  which  maana  (0  praaidant 
iacraMry.baaairar.  or  vtcapiaMdant  of  tha  corporation  In  charge  of  a  prlnei^buainaaa 
fonebon,  or  any  ottinr  paraon  who  parforma  abnilar  poAcy  or  dadaion  maldng  funebona. 
or  (iO  tha  manager  of  om  or  more  manufocturing,  production,  or  oparabng  facAMaa 
emptoying  more  than  290  paraona  or  having  groaa  annual  aafoe  or  axpandluiaa 
axoaading  $29  miMon  (in  aaoond-quaitar  1960  dollara).  if  aubwrty  to  dgn  doeumama 
haa  bean  aaaigned  or  datagatad  to  tha  manager  in  aocordanca  wlh  corporate 
prooaduraa; 

For  a  partnarahip  or  aola  propriaforafifo;  by  a  gertaral  parbMr  or  the  proprialor:  or 

For  a  muniojpeAy.  Jtata  Fadbraf  or  otfiarpuhAcfoeMyr  by  dthar  a  principal  axacuthm 
offlottr  Of  finWno  olocMI  omcM. 

m - a-  M  a  Amtla  ■  art 

Public  raporting  burden  for  bka  ^plcabon  ia  aabmatad  to  mrarage  0.9  houra  par 
applicatton.  mduding  bma  for  raviawing  inihuclona,  aaarchirg  aalaling  data  aouroea. 
gaiwring  and  mafofowing  lie  dala  naadad.  andeomplabng  and  reviewing  tha  edfoebon 
ofintoniiallon.  Sand  oommanta  regarding  bia  burden  aabmata.  any  othar  aapact  of  the 
CO  Aacbon  of  informaban.  or  auggaaboro  for  improving  thia  tom.  ineluding  any 
auggaebona  which  may  incraaia  or  raduca  thia  burden  to:  CNaf.  Infomabon  Polcy 
Branch.  2136.  U.S.  Environmonlal  Protoctlon  Agancy.  401  M  Straat  SW.  Wbahlngton. 
OC  20460.  or  Oiractor.  Office  of  Intormabon  and  Regulalory  Alfoira.  Offioa  of 
Management  and  Budget  Wfoahington.  OC  20903. 


[FR  Doc.  97-18079  Filed  7-10-97;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  586 
pocket  No.  FR-3820-F-03] 

RIN  2506-AB72 

Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  Department  of  Housing 
and  Urban  Development  (HUD). 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the 
Revitalizing  Base  Closvire  Communities 
and  Community  Assistance — 

Commimity  Redevelopment  and 
Homeless  Assistance  interim  regulation 
of  the  Department  of  Housing  and  Urban 
Development  published  on  August  17, 
1995.  The  Department  of  Defense  (DoD) 
made  an  identical  publication  on 
August  8, 1995.  It  establishes  policies 
and  procedures,  developed  by  both  DoD 
and  HUD,  to  take  into  account  Section 
2838  of  the  National  Defense 
Authorization  Act  for  FY  96  and 
comments  received  from  the  public  on 
the  interim  rule. 

DATES:  Effective:  August  11, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Poythress,  Base  Redevelopment  Team, 
Office  of  the  Assistant  Secretary  for 
Community  Planning  and  IDevelopment, 
Department  of  Housing  and  Urban 
Development,  75  Spring  Street,  SW, 
Atlanta,  GA  30303-3388,  (404)  331- 
5001,  ext.  2546,  or,  TTY  number  for 
hearing  and  speech-impaired,  1-800- 
877-8391,  or  Patrick  O’Brien,  Base 
Closure  and  Community  Reinvestment 
Office,  Department  of  Defense,  400 
Army  Navy  Drive,  Suite  200,  Arlington, 
VA  22202,  (703)  604-5844  (except  for 
the  800  number,  these  telephone 
numbers  are  not  toll-frue). 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History  and  Background 
Information 

DoD  and  HUD  published  interim  final 
rules  on  August  8, 1995,  (60  FR  40277) 
and  Au^st  17, 1995,  (60  FR  42972), 
respectively,  implementing  the  Base 
Closure  Community  Redevelopment  and 
Homeless  Assistance  Act,  Public  Law 
103-421,  (the  "Redevelopment  Act”). 
Public  comments  were  accepted  until 
October  16, 1995.  Comments  were 
received  from  six  different  sources 
including  State  and  local  entities  and 
non-profit  organizations. 

On  February  10, 1996,  the  President 
signed  the  National  Defense 


Authorization  Act  for  FY  96  (Public  Law 
104-106)  which,  in  section  2838, 
amended  the  Redevelopment  Act.  This 
final  rule  addresses  boUi  the  comments 
received  on  the  interim  rules  during  the 
public  comment  period,  and  the 
amendments  to  the  Redevelopment  Act 
contained  in  Public  Law  104-106. 

HUD’s  final  rule  is  identical  to  DoD’s 
final  rule,  published  on  July  1, 1997  (62 
FR  35343).  Readers  are  referred  to  the 
presunble  of  the  DoD  final  rule  for  a  full 
discussion  of  the  public  comments  and 
statutory  changes  that  affect  this  rule. 

Extent  of  Changes  to  the  Rule 

DoD  and  HUD  believe  that  the  process 
created  in  the  interim  final  rule  requires 
few  changes  as  evidenced  by  the  limited 
number  of  comments  received  on  the 
rule,  the  ease  with  which  LRAs  have 
been  complying  with  the  requirements 
set  out  in  the  rule,  and  most 
importantly,  by  the  content  of  the 
applications  that  have  been  submitted  to 
HUD  for  approval.  The  redevelopment 
plans  contained  in  the  applications  that 
have  been  submitted  have,  for  the  most 
part,  balanced  the  economic 
redevelopment  and  other  development 
needs  of  the  communities  in  the  vicinity 
of  the  installation  with  the  needs  of  the 
homeless  in  those  communities  in  an 
appropriate  manner.  As  a  result, 
extensive  changes  based  on  public 
comments  have  not  been  made. 
However,  changes  stemming  from  the 
recent  amendments  to  the 
Redevelopment  Act  have  been 
incorporated. 

HUD’s  Review  Process 

Since  the  publication  of  the  interim 
final  rule,  the  area  that  has  raised  the 
most  questions  has  been  the  process 
HUD  uses  to  review  applications.  In 
accordance  with  the  procedures 
outlined  in  the  Redevelopment  Act,  the 
LRA  must  submit  to  HUD  and  DoD  an 
application  which  includes  a  copy  of 
the  redevelopment  plan  and  a  homeless 
assistance  submission.  HUD  reviews 
these  applications  and  notifies  DoD  and 
the  LRA  of  its  findings.  The  review 
criteria  used  by  HUD  are  outlined  in 
§  586.35(b)  of  this  rule. 

To  help  facilitate  the  completion  of 
approvable  applications,  HUD  works 
with  LRAs,  the  affected  commimities, 
and  representatives  of  the  homeless 
throu^out  the  development  of  the 
redevelopment  plan  and  application. 
HUD  is  available  to  provide  assistance 
to  LRAs  throughout  the  planning 
process.  Such  assistance  includes 
attending  LRA  workshops  held  under 
§  586.20(c)(3)  and  meeting  with  LRAs  at 
their  request  to  discuss  specific  issues. 


HUD  must  receive  the  LRA’s 
application  no  later  than  270  days  from 
the  deadline  for  receipt  of  notices  of 
interest.  HUD’s  headquarters  Base 
Redevelopment  Team,  and  the  local 
HUD  Field  Office  will  jointly  review  the 
applications  emd  approve  or  disapprove 
the  LRA’s  submission.  This  evaluation 
includes  a  completeness  review  to 
determine  if  all  the  required  elements 
have  been  submitted  by  the  LRA.  The 
HUD  Field  Office  will  contact  the  LRA 
regarding  any  elements  that  were 
omitted.  Next,  HUD  evaluates  if  the 
redevelopment  plan  balances  the 
economic  redevelopment  and  other 
development  needs  of  the  commimities 
in  the  vicinity  of  the  installation  with 
the  needs  of  the  homeless  in  those 
communities  in  an  appropriate  manner. 
Finally,  HUD  evaluates  the  legally 
binding  agreements  to  ensure  that  the 
terms  and  conditions  are  clearly 
articulated. 

To  assist  LRAs  with  completing  their 
applications  and  to  provide  more 
information  to  interested  parties  about 
the  Redevelopment  Act  process, 
including  HUD’s  review  process,  HUD 
has  developed  a  publication  called  the 
“Guidebook  on  Military  Base  Reuse  and 
Homeless  Assistance.”  To  obtain  a  copy 
write  the  Department  of  Housing  and 
Urban  Development,  Base 
Redevelopment  Team,  75  Spring  Street, 
SW,  Atlanta,  GA  30303-3388  or  call 
(404)  331-5001  X2546.  The  Guidebook 
is  also  available  on  the  World  Wide  Web 
at:  http://www.hud.gov/cpd/milbase. 

I.  Findings  and  Certifications 
Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  m  §§  586.20 
and  586.30  of  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  and  assigned  OMB 
control  number  2506-0154.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  imless  the 
collection  displays  a  valid  control 
number. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  local  and  tribal 
governments  and  the  private  sector. 

This  rule  does  not  impose  any  Federal 
mandates  on  any  State,  local  or  tribal 
governments  or  the  private  sector  within 
the  meaning  of  the  Unfunded  Mandates 
Reform  Act  of  1995. 
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Impact  on  the  Environment 

For  the  interim  rule  published  for  this 
part,  HUD  made  a  Finding  of  No 
Significant  Impact  with  respect  to  the 
environment  in  accordance  with  HUD 
regulations  in  24  CFR  part  50,  which 
implement  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  changes  made 
in  the  text  of  the  final  rule  do  not 
substantively  affect  the  Finding  of  No 
Significant  Impact  prepared  for  the 
interim  rule,  and  it  remains  applicable. 
That  Finding  of  No  Significant  Impact  is 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Room  10276,  451  Seventh 
Street,  S.W.,  Washington,  D.C.  20410. 

Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

This  rule  will  not  pose  an 
environmental  health  risk  or  safety  risk 
on  children. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  would  not  have  a 
significemt  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  only  states  the  Department’s 
criteria  and  procedures  for  reviewing 
applications  submitted  by  local 
redevelopment  authorities  (LRAs). 

Federalism  Impact 

The  General  Counsel  of  HUD,  as  the 
Designated  Official  under  Executive 
Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  would  not  have  any  impact 
under  the  Order.  The  rule  states  HUD’s 
review  criteria  and  procedures  for 
reviewing  applications  submitted  by  the 
LRA  for  balancing  homeless, 
community  and  economic 
redevelopment  and  other  development 
needs  of  the  communities  in  the  vicinity 
of  the  installation. 

List  of  Subjects  in  24  CFR  Part  586 

Government  property.  Homeless, 
Housing,  Intergovernmental  relations. 
Surplus  government  property. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  part  586  of  title  24  of 
the  Code  of  Federal  Regulations  is 
revised  to  read  as  follows: 


PART  58&— REVITAUZING  BASE 
CLOSURE  COMMUNITIES  AND 
COMMUNITY  ASSISTANCE- 
COMMUNITY  REDEVELOPMENT  AND 
HOMELE^  ASSISTANCE 

Sec. 

586.1  Purpose. 

586.5  Definitions. 

586.10  Applicability. 

586.15  Waivers  and  extensions  of 
deadlines. 

586.20  Overview  of  the  process. 

586.25  HUD’s  negotiations  and 
consultations  with  the  LRA. 

586.30  LRA  application. 

586.35  HUD’s  review  of  the  application. 
586.40  Adverse  determinations. 

586.45  Disposal  of  buildings  and  property. 

Authority:  10  U.S.C.  2687  note;  42  U.S.C. 
3535(d). 

§  586.1  Purpose. 

This  part  implements  the  Base 
Closure  Community  Redevelopment  and 
Homeless  Assistance  Act,  as  amended 
(10  U.S.C.  2687  note),  which  instituted 
a  new  community-based  process  for 
addressing  the  needs  of  the  homeless  at 
base  closure  and  realignment  sites.  In 
this  process.  Local  Redevelopment 
Authorities  (LRAs)  identify  interest 
from  homeless  providers  in  installation 
property  and  develop  a  redevelopment 
plan  for  the  installation  that  balances 
the  economic  redevelopment  and  other 
development  needs  of  the  communities 
in  the  vicinity  of  the  installation  with 
the  needs  of  the  homeless  in  those 
conummities.  The  Department  of 
Housing  and  Urban  Development  (HUD) 
reviews  the  LRA’s  plan  to  see  that  an 
appropriate  balance  is  achieved.  This 
part  also  implements  the  process  for 
identifying  interest  from  State  and  local 
entities  for  property  under  a  public 
benefit  transfer.  The  LRA  is  responsible 
for  concurrently  identifying  interest 
from  homeless  providers  and  State  and 
local  entities  interested  in  property 
under  a  public  benefit  transfer. 

§586.5  Definitions. 

As  used  in  this  part: 

CERCLA.  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  (42 
U.S.C.  9601  et  seq.). 

Communities  in  the  vicinity  of  the 
installation.  The  conummities  that 
constitute  the  political  jurisdictions 
(other  than  the  State  in  which  the 
installation  is  located)  that  comprise  the 
LRA  for  the  installation.  If  no  LRA  is 
formed  at  the  local  level,  and  the  State 
is  serving  in  that  capacity,  the 
commimities  in  the  vicinity  of  the 
installation  are  deemed  to  be  those 
political  jurisdiction(s)  (other  than  the 


State)  in  which  the  installation  is 
located. 

Consolidated  Plan.  The  plan  prepared 
in  accordance  with  the  requirements  of 
24  CFR  part  91. 

Continuum  of  care  system. 

(1)  A  comprehensive  homeless 
assistance  system  that  includes: 

(1)  A  system  of  outreach  and 
assessment  for  determining  the  needs 
and  condition  of  an  individual  or  family 
who  is  homeless,  or  whether  assistance 
is  necessary  to  prevent  an  individual  or 
family  from  becoming  homeless; 

(ii)  Emergency  shelters  with 
appropriate  supportive  services  to  help 
ensure  that  homeless  individuals  and 
families  receive  adequate  emergency 
shelter  and  referral  to  necessary  service 
providers  or  housing  finders; 

(iii)  Transitional  housing  with 
appropriate  supportive  services  to  help 
those  homeless  individuals  and  families 
who  are  not  prepared  to  make  the 
transition  to  independent  living; 

(iv)  Housing  with  or  without 
supportive  services  that  has  no 
established  limitation  on  the  amount  of 
time  of  residence  to  help  meet  long-term 
needs  of  homeless  individuals  and 
families;  and 

(v)  Any  other  activity  that  clearly 
meets  an  identified  need  of  the 
homeless  and  fills  a  gap  in  the 
continuum  of  care. 

(2)  Supportive  services  are  services 
that  enable  homeless  persons  and 
families  to  move  through  the  continuum 
of  care  toward  independent  living. 

These  services  include,  but  are  not 
limited  to,  case  management,  housing 
counseling,  job  training  and  placement, 
primary  health  care,  mental  health 
services,  substance  abuse  treatment, 
child  care,  transportation,  emergency 
food  and  clothing,  feunily  violence 
services,  education  services,  moving 
services,  assistance  in  obtaining 
entitlements,  and  referral  to  veterans 
services  and  legal  services. 

Day.  One  calendar  day  including 
weekends  and  holidays. 

DoD.  Department  of  Defense. 

HHS.  Department  of  Health  mid 
Human  Services. 

Homeless  person.  (1)  An  individual  or 
family  who  lacks  a  fixed,  regular,  and 
adequate  ni^ttime  residence;  and 

(2)  An  individual  or  family  who  has 
a  primary  nighttime  residence  that  is: 

(i)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters  and  transitional  housing  for  the 
mentally  ill); 

(ii)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized;  or 
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(iii)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  acconunodation  for 
human  beings. 

(3)  This  term  does  not  include  any 
individual  imprisoned  or  otherwise 
detained  under  w  Act  of  the  Congress 
or  a  State  law. 

HUD.  Department  of  Housing  and 
Urban  Development. 

Installation.  A  base,  ceunp,  post, 
station,  yard,  center,  homeport  facility 
for  any  ship  or  other  activity  under  the 
jurisdiction  of  DoD,  including  any 
leased  facility,  that  is  approved  for 
closure  or  realignment  imder  the  Base 
Closure  and  Realignment  Act  of  1988 
(Pub.  L.  100-526),  as  amended,  or  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990  (Pub.  L.  101-510),  as 
amended  (both  at  10  U.S.C.  2687,  note). 

Local  redevelopment  authority  (LRA). 
Any  authority  or  instrumentality 
established  by  State  or  local  government 
and  recognized  by  the  Secretary  of 
Defense,  through  the  Office  of  Economic 
Adjustment,  as  the  entity  responsible  for 
developing  the  redevelopment  plan 
with  respect  to  the  installation  or  for 
directing  implementation  of  the  plan. 

NEPA.  National  Environments  Policy 
Act  of  1969  (42  U.S.C.  4320). 

OEA.  Office  of  Economic  Adjustment, 
Department  of  Defense. 

Private  nonprofit  organization.  An 
organization,  no  part  of  the  net  earnings 
of  which  inures  to  the  benefit  of  any 
member,  founder,  contributor,  or 
individual;  that  has  a  volimtary  board; 
that  has  an  accounting  system  or  has 
designated  an  entity  that  will  maintain 
a  functioning  accounting  system  for  the 
organization  in  accordance  with 
generally  accepted  accounting 
procedures;  and  that  practices 
nondiscrimination  in  the  provision  of 
assistance. 

Public  benefit  transfer.  The  transfer  of 
surplus  military  property  for  a  specified 
public  purpose  at  up  to  a  100  percent 
discount  in  accordance  with  40  U.S.C. 
471  et  seq.,  or  49  U.S.C.  47151-47153. 

Redevelopment  plan.  A  plan  that  is 
agreed  to  by  the  with  respect  to  the 
installation  and  provides  for  the  reuse 
or  redevelopment  of  the  real  property 
and  personal  property  of  the  installation 
that  is  available  for  such  reuse  and 
redevelopment  as  a  result  of  the  closure 
of  the  installation. 

Representative(s}  of  the  homeless.  A 
State  or  local  government  agency  or 
private  nonprofit  organization, 
including  a  homeless  assistance 
planning  board,  that  provides  or 
proposes  to  provide  services  to  the 
homeless. 

Substantially  equivalent.  Property 
that  is  functionally  suitable  to  substitute 


for  property  referred  to  in  an  approved 
Title  V  application.  For  example,  if  the 
representative  of  the  homeless  had  an 
approved  Title  V  application -for  a 
building  that  would  accommodate  100 
homeless  persons  in  an  emergency 
shelter,  the  replacement  facility  would 
also  have  to  accommodate  100  at  a 
comparable  cost  for  renovation. 

Substantially  equivalent  funding. 
Sufficient  funding  to  acquire  a 
substantially  equivalent  facility. 

Surplus  property.  Any  excess 
property  not  required  for  the  needs  and 
the  discharge  of  the  responsibilities  of 
all  Federal  Agencies.  Authority  to  make 
this  determination,  after  screening  with 
all  Federal  Agencies,  rests  with  the 
Military  Departments. 

Title  V.  Title  V  of  the  Stewart  B. 
McKiimey  Homeless  Assistance  Act  of 
1987  (42  U.S.C  11411)  as  amended  by 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1994  (Pub.  L.  103-160). 

Urban  county.  A  county  within  a 
metropolitan  area  as  defined  at  24  CFR 
570.3. 

§586.10  Applicability. 

(a)  General.  This  part  applies  to  all 
installations  that  are  approved  for 
closure/realignment  by  the  President 
and  Congress  under  Pub.  L.  101-510 
after  October  25, 1994. 

(b)  Request  for  inclusion  under  this 
process.  This  part  also  applies  to 
installations  that  were  approved  for 
closure/realignment  under  either  Public 
Law  100-526  or  Public  Law  101-510 
prior  to  October  25, 1994  and  for  which 
an  LRA  submitted  a  request  for 
inclusion  under  this  part  to  DoD  by 
December  24, 1994.  A  list  of  such 
requests  was  published  in  the  Federal 
Register  on  May  30, 1995  (60  FR  28089). 

(1)  For  installations  with  Title  V 
applications  pending  but  not  approved 
before  October  25, 1994,  the  L^  shall 
consider  and  specifically  address  any 
application  for  use  of  buildings  and 
property  to  assist  the  homeless  that 
were  received  by  HHS  prior  to  October 
25, 1994,  and  were  pending  with  the 
Secretary  of  HHS  on  that  date.  These 
pending  requests  shall  be  addressed  in 
the  LRA’s  homeless  assistance 
submission. 

(2)  For  installations  with  Title  V 
applications  approved  before  October 
25, 1994  where  there  is  an  approved 
Title  V  application,  but  property  has  not 
been  assigned  or  otherwise  disposed  of 
by  the  Military  Department,  the  LRA 
must  ensure  that  its  homeless  assistance 
submission  provides  the  Title  V 
applicant  with; 

(i)  The  property  requested; 


(ii)  Properties,  on  or  off  the 
installation,  that  are  substantially 
equivalent  to  those  requested; 

(iii)  Sufficient  funding  to  acquire  such 
substantially  equivalent  properties; 

(iv)  Services  and  activities  that  meet 
the  needs  identified  in  the  application; 
or 

(v)  A  combination  of  the  properties, 
funding,  and  services  and  activities 
descril^d  in  §  586.10(b)(2)(i)  through 

(iv). 

(c)  Revised  Title  V  process.  All  other 
installations  approved  for  closure  or 
realignment  under  either  Public  Law 
100-526  or  Public  Law  101-510  prior  to 
October  25, 1994,  for  which  there  was 
no  request  for  consideration  under  this 
part,  are  covered  by  the  process 
stipulated  under  Title  V.  Buildings  or 
property  that  were  transferred  or  leased 
for  homeless  use  imder  Title  V  prior  to 
October  25, 1994,  may  not  be 
reconsidered  under  this  part. 

§  586.1 5  Waivers  and  extensions  of 
deadlines. 

(a)  After  consultation  with  the  LRA 
and  HUD,  and  upon  a  finding  that  it  is 
in  the  interest  of  the  communities 
affected  by  the  closure/reaiignment  of 
the  installation,  DoD,  through  the 
Director  of  the  Office  of  Economic 
Adjustment,  may  extend  or  postpone 
any  deadline  contained  in  this  part. 

(b)  Upon  completion  of  a 
determination  and  finding  of  good 
cause,  and  except  for  deadlines  and 
actions  required  on  the  part  of  DoD, 
HUD  may  waive  any  provision  of 
§§  586.20  through  586.45  in  any 
particular  case,  subject  only  to  statutory 
limitations. 

§  586.20  Overview  of  the  process. 

(a)  Recognition  of  the  LRA.  As  soon  as 
practicable  after  the  list  of  installations 
recommended  for  closure  or 
realignment  is  approved,  DoD,  through 
OEA,  will  recognize  an  LRA  for  the 
installation.  Upon  recognition,  OEA 
shall  publish  the  name,  address,  and 
point  of  contact  for  the  LRA  in  the 
Federal  Register  and  in  a  newspaper  of 
general  circulation  in  the  communities 
in  the  vicinity  of  the  installation. 

(b)  Responsibilities  of  the  Military 
Department.  The  Military  Department 
sh^l  make  installation  properties 
available  to  other  DoD  components  and 
Federal  agencies  in  accordance  with  the 
procedures  set  out  at  32  CFR  part  175. 
The  Military  Department  will  keep  the 
LRA  informed  of  other  Federal  interest 
in  the  property  during  this  process. 
Upon  completion  of  this  process  the 
Military  Department  will  notify  HUD 
and  either  the  LRA,  or  the  Chief 
Executive  Officer  of  the  State,  as 
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appropriate,  and  publish  a  list  of 
surplus  property  on  the  installation  that 
will  be  available  for  reuse  in  the  Federal 
Register  and  a  newspaper  of  general 
circulation  in  the  communities  in  the 
vicinity  of  the  installation. 

(c)  Responsibilities  of  the  LRA.  The 
LRA  should  begin  to  conduct  outreach 
efforts  with  respect  to  the  installation  as 
soon  as  is  practicable  after  the  date  of 
approval  of  closure/realignment  of  the 
installation.  The  local  reuse  planning 
process  must  begin  no  later  than  the 
date  of  the  Military  Department’s 
Federal  Register  publication  of 
available  property  described  at 
§  586.20(b).  For  those  installations  that 
began  the  process  described  in  this  part 
prior  to  August  17, 1995,  HUD  will,  on 
a  case  by  case  basis,  determine  whether 
the  statutory  requirements  have  been 
fulfilled  and  whether  any  additional 
requirements  listed  in  this  part  should 
be  required.  Upon  the  Federal  Register 
publication  described  in  §  586.20(b),  the 
LRA  shall: 

(1)  Publish,  within  30  days,  in  a 
newspaper  of  general  circulation  in  the 
communities  in  the  vicinity  of  the 
installation,  the  time  period  during 
which  the  LRA  will  receive  notices  of 
interest  from  State  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties. 
This  publication  shall  include  the  name, 
address,  telephone  number  and  the 
point  of  contact  for  the  LRA  who  can 
provide  information  on  the  prescribed 
form  and  contents  of  the  notices  of 
interest.  The  LRA  shall  notify  DoD  of 
the  deadline  specified  for  receipt  of 
notices  of  interest.  LRAs  are  strongly 
encomaged  to  make  this  publication  as 
soon  as  possible  within  the  permissible 
30  day  period  in  order  to  expedite  the 
closure  process. 

(i)  In  addition,  the  LRA  has  the  option 
to  conduct  an  informal  solicitation  of 
notices  of  interest  from  public  and  non¬ 
profit  entities  interested  in  obtaining 
property  via  a  public  benefit  transfer 
other  than  a  homeless  assistance 
conveyance  under  either  40  U.S.C.  471 
et  seq.,  or  49  U.S.C.  47151-47153.  As 
part  of  such  a  solicitation,  the  LRA  may 
wish  to  request  that  interested  entities 
submit  a  description  of  the  proposed 
use  to  the  LRA  and  the  sponsoring 
Federal  agency. 

(ii)  For  all  installations  selected  for 
closure  or  realignment  prior  to  1995  that 
elected  to  proceed  under  Public  Law 
103—421,  the  LRA  shall  accept  notices  of 
interest  for  not  less  than  30  days. 

(iii)  For  installations  selected  for 
closure  or  realignment  in  1995  or 
thereafter,  notices  of  interest  shall  be 
accepted  for  a  minimum  of  90  days  and 


not  more  than  180  days  after  the  LRA’s 
publication  under  §  586.20(c)(1). 

(2)  Prescribe  the  form  and  contents  of 
notices  of  interest. 

(i)  The  LRA  may  not  release  to  the 
public  any  inform^ion  regarding  the 
capacity  of  the  representative  of  the 
homeless  to  carry  out  its  program,  a 
description  of  the  organization,  or  its 
financial  plan  for  implementing  the 
program,  without  the  consent  of  the 
representative  of  the  homeless 
concerned,  unless  such  release  is 
authorized  under  Federal  law  and  under 
the  law  of  the  State  and  communities  in 
which  the  installation  concerned  is 
located.  The  identity  of  the 
representative  of  the  homeless  may  be 
disclosed. 

(ii)  The  notices  of  interest  from 
representatives  of  the  homeless  must 
include: 

(A)  A  description  of  the  homeless 
assistance  program  proposed,  including 
the  prirposes  to  which  the  property  or 
facility  will  be  put,  which  may  include 
uses  such  as  supportive  services,  job 
and  skills  training,  employment 
programs,  shelters,  transitional  housing 
or  housing  with  no  established 
limitation  on  the  amount  of  time  of 
residence,  food  and  clothing  banks, 
treatment  facilities,  or  any  other  activity 
which  clearly  meets  €m  identified  need 
of  the  homeless  and  fills  a  gap  in  the 
continuum  of  care; 

(B)  A  description  of  the  need  for  the 
program; 

(C)  A  description  of  the  extent  to 
which  the  program  is  or  will  be 
coordinated  with  other  homeless 
assistance  programs  in  the  communities 
in  the  vicinity  of  the  instedlation; 

(D)  Information  about  the  physical 
requirements  necessary  to  carry  out  the 
program  including  a  description  of  the 
buildings  and  property  at  the 
installation  that  are  necessary  to  carry 
out  the  program; 

(E)  A  description  of  the  financial  plan, 
the  organization,  and  the  organizational 
capacity  of  the  representative  of  the 
homeless  to  carry  out  the  program;  and 

(F)  An  assessment  of  the  time 
required  to  start  carrying  out  the 
program. 

(iii)  The  notices  of  interest  from 
entities  other  than  representatives  of  the 
homeless  should  specify  the  name  of  the 
entity  and  specific  interest  in  property 
or  facilities  along  with  a  description  of 
the  planned  use. 

(3)  In  addition  to  the  notice  required 
under  §  586.20(c)(1),  undertake  outreach 
efforts  to  representatives  of  the 
homeless  by  contacting  local 
government  officials  and  other  persons 
or  entities  that  may  be  interested  in 


assisting  the  homeless  within  the 
vicinity  of  the  installation. 

(i)  The  LRA  may  invite  persons  and 
organizations  identified  on  the  HUD  list 
of  representatives  of  the  homeless  and 
any  other  representatives  of  the 
homeless  with  which  the  LRA  is 
familiar,  operating  in  the  vicinity  of  the 
installation,  to  the  workshop  described 
in  §  586.20(c)(3)(ii). 

(ii)  The  LRA,  in  coordination  with  the 
Military  Department  and  HUD,  shall 
conduct  at  least  one  workshop  where 
representatives  of  the  homeless  have  an 
opportunity  to: 

(A)  Learn  about  the  closure/ 
realignment  and  disposal  process; 

(B)  Tour  the  buildings  and  properties 
available  either  on  or  off  the 
installation; 

(C)  Learn  about  the  LRA’s  process  and 
schedule  for  receiving  notices  of  interest 
as  guided  by  §  586.20(c)(2);  and 

CD)  Learn  about  any  Imown  land  use 
constraints  affecting  the  available 
property  and  buildings. 

(iii)  The  LRA  should  meet  with 
representatives  of  the  homeless  that 
express  interest  in  discussing  possible 
uses  for  these  properties  to  alleviate 
gaps  in  the  continuiun  of  care. 

(4)  Consider  various  properties  in 
response  to  the  notices  of  interest.  The 
LRA  may  consider  property  that  is 
located  off  the  inst^lation. 

(5)  Develop  an  application,  including 
the  redevelopment  plan  and  homeless 
assistance  submission,  explaining  how 
the  LRA  proposes  to  address  the  needs 
of  the  homeless.  This  application  shall 
consider  the  notices  of  interest  received 
from  State  and  local  governments, 
representatives  of  the  homeless,  and 
other  interested  parties.  This  shall 
include,  but  not  be  limited  to,  entities 
eligible  for  public  benefit  transfers 
under  either  40  U.S.C.  471  et  seq.,  or  49 
U.S.C.  47151—47153;  representatives  of 
the  homeless;  commercial,  industrial, 
and  residential  development  interests; 
and  other  interests.  From  the  deadline 
date  for  receipt  of  notices  of  interest 
described  at  §  586.20(c)(1),  the  LRA 
shall  have  270  days  to  complete  and 
submit  the  LRA  application  to  the 
appropriate  Military  Department  and 
HUD.  The  application  requirements  are 
described  at  §  586.30. 

(6)  Make  the  draft  application 
available  to  the  public  for  review  and 
comment  periodically  during  the 
process  of  developing  the  application. 
The  LRA  must  conduct  at  least  one 
public  hearing  on  the  application  prior 
to  its  submission  to  HUD  and  the 
appropriate  Military  Department.  A 
summary  of  the  public  comments 
received  during  the  process  of 
developing  the  application  shall  be 
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included  in  the  application  when  it  is 
submitted. 

(d)  Public  benefit  transfer  screening. 
The  LRA  should,  while  conducting  its 
outreach  efforts,  work  with  the  Federal 
agencies  that  sponsor  public  benefit 
transfers  under  either  40  U.S.C.  471  et 
seq.  or  49  U.S.C.  47151-47153.  Those 
agencies  can  provide  a  list  of  parties  in 
the  vicinity  of  the  installation  that  might 
be  interested  in  and  eligible  for  public 
benefit  transfers.  The  LRA  should  make 
a  reasonable  effort  to  inform  such 
parties  of  the  availability  of  the  property 
and  incorporate  their  interests  within 
the  plaiming  process.  Actual  recipients 
of  property  are  to  be  determined  by  the 
sponsoring  Federal  agency.  The  Military 
Departments  shall  notify  sponsoring 
Federal  agencies  about  property  that  is 
available  bcised  on  the  community 
redevelopment  plan  and  keep  the  LRA 
apprised  of  any  expressions  of  interest. 
Such  expressions  of  interest  are  not 
required  to  be  incorporated  into  the 
redevelopment  plan,  but  must  be 
considered. 

§  586.25  HUD’S  negotiations  and 
consultations  with  the  LRA. 

HUD  may  negotiate  and  consult  with 
the  LRA  before  and  during  the  course  of 
preparation  of  the  LRA’s  application 
and  during  HUD’s  review  thereof  with 
a  view  toward  avoiding  any  preliminary 
determination  that  the  application  does 
not  meet  any  requirement  of  this  part. 
LRAs  are  encouraged  to  contact  HUD  for 
a  list  of  persons  and  organizations  that 
are  representatives  of  the  homeless 
operating  in  the  vicinity  of  the 
installation. 

§  586.30  LRA  application. 

(a)  Redevelopment  plan.  A  copy  of  the 
redevelopment  plan  shall  be  part  of  the 
application. 

(b)  Homeless  assistance  submission. 
This  component  of  the  application  shall 
include  the  following: 

(1)  Information  about  homelessness  in 
the  communities  in  the  vicinity  of  the 
installation. 

(i)  A  list  of  all  the  political 
jurisdictions  which  comprise  the  LRA. 

(ii)  A  description  of  the  unmet  need 
in  the  continuum  of  care  system  within 
each  political  jurisdiction,  which 
should  include  information  about  any 
gaps  that  exist  in  the  continuum  of  care 
for  particular  homeless  subpopulations. 
The  source  for  this  information  shall 
depend  upon  the  size  and  nature  of  the 
political  jurisdictions(s)  that  comprise 
the  LRA.  LRAs  representing: 

(A)  Political  jurisdictions  that  are 
required  to  submit  a  Consolidated  Plan 
shall  include  a  copy  of  their  Homeless 
and  Special  Needs  Population  Table 


(Table  1),  Priority  Homeless  Needs 
Assessment  Table  (Table  2),  and 
narrative  description  thereof  from  that 
Consolidated  Plan,  including  the 
inventory  of  facilities  €md  services  that 
assist  the  homeless  in  the  jurisdiction. 

(B)  Political  jvirisdictions  that  are  p£ut 
of  an  iirban  county  that  is  required  to 
submit  a  Consolidated  Plan  shall 
include  a  copy  of  their  Homeless  and 
Special  Nee^  Population  Table  (Table 
1),  Priority  Homeless  Needs  Assessment 
Table  (Table  2),  and  narrative 
description  thereof  from  that 
Consolidated  Plan,  including  the 
inventory  of  facilities  and  services  that 
assist  the  homeless  in  the  jurisdiction. 

In  addition,  the  LRA  shall  explain  what 
portion  of  the  homeless  population  and 
subpopulations  described  in  the 
Consolidated  Plan  are  attributable  to  the 
political  jurisdiction  it  represents. 

(C)  A  political  jurisdiction  not 
described  by  §  586.30(b)(l)(ii)(A)  or 
§  586.30(b)(l)(ii)(B)  shall  submit  a 
narrative  description  of  what  it 
perceives  to  be  the  homeless  population 
within  the  jurisdiction  and  a  brief 
inventory  of  the  facilities  and  services 
that  assist  homeless  persons  and 
families  within  the  jurisdiction.  LRAs 
that  represent  these  jurisdictions  are  not 
required  to  conduct  surveys  of  the 
homeless  population. 

(2)  Notices  of  interest  proposing 
assistance  to  homeless  persons  and/or 
families. 

(i)  A  description  of  the  proposed 
activities  to  be  carried  out  on  or  off  the 
installation  and  a  discussion  of  how 
these  activities  meet  a  portion  or  all  of 
the  needs  of  the  homeless  by  addressing 
the  gaps  in  the  continuum  of  care.  The 
activities  need  not  be  limited  to 
expressions  of  interest  in  property,  but 
may  also  include  discussions  of  how 
economic  redevelopment  may  benefit 
the  homeless; 

(ii)  A  copy  of  each  notice  of  interest 
from  representatives  of  the  homeless  for 
use  of  buildings  and  property  and  a 
description  of  the  manner  in  which  the 
LRA’s  application  addresses  the  need 
expressed  in  each  notice  of  interest.  If 
the  LRA  determines  that  a  particular 
notice  of  interest  should  not  be  awarded 
property,  an  explanation  of  why  the 
LRA  determined  not  to  support  that 
notice  of  interest,  the  reasons  for  which 
may  include  the  impact  of  the  program 
contained  in  the  notice  of  interest  on  the 
community  as  described  in 

§  586.30(b)(2)(iii);  and 

(iii)  A  description  of  the  impact  that 
the  implemented  redevelopment  plan 
will  have  on  the  community.  This  shall 
include  information  on  how  the  LRA’s 
redevelopment  plan  might  impact  the 
character  of  existing  neighborhoods 


adjacent  to  the  properties  proposed  to 
be  used  to  assist  the  homeless  and 
should  discuss  alternative  plans.  Impact 
on  schools,  social  services, 
transportation,  infrastructure,  and 
concentration  of  minorities  and/or  low 
income  persons  shall  also  be  discussed. 

(3)  Legally  binding  agreements  for 
buildings,  property,  funding,  and/or 
services. 

(i)  A  copy  of  the  legally  binding 
agreements  that  the  LRA  proposes  to 
enter  into  with  the  representative(s)  of 
the  homeless  selected  by  the  LRA  to 
implement  homeless  programs  that  fill 
gaps  in  the  existing  continuum  of  care. 
The  legally  binding  agreements  shall 
provide  for  a  process  for  negotiating 
alternative  arrangements  in  the  event 
that  an  environmental  analysis 
conducted  under  §  586.45(b)  indicates 
that  any  property  identified  for  transfer 
in  the  agreement  is  not  suitable  for  the 
intended  purpose.  Where  the  balance 
determined  in  accordance  with 

§  586.30(b)(4)  provides  for  the  use  of 
installation  property  as  a  homeless 
assistance  facility,  legally  binding 
agreements  must  provide  for  the 
reversion  or  transfer,  either  to  the  LRA 
or  to  another  entity  or  entities,  of  the 
buildings  and  property  in  the  event  they 
cease  to  be  used  for  the  homeless.  In 
cases  where  the  balance  proposed  by  the 
LRA  does  not  include  the  use  of 
buildings  or  property  on  the 
installation,  the  legally  binding 
agreements  need  not  be  tied  to  the  use 
of  specific  real  property  and  need  not 
include  a  reverter  clause.  Legally 
binding  agreements  shall  be 
accompanied  by  a  legal  opinion  of  the 
chief  legal  advisor  of  the  LRA  or 
political  jurisdiction  or  jurisdictions 
which  will  be  executing  the  legally 
binding  agreements  that  the  legally 
binding  agreements,  when  executed, 
will  constitute  legal,  valid,  binding,  and 
enforceable  obligations  on  the  parties 
thereto; 

(ii)  A  description  of  how  buildings, 
property,  funding,  and/or  services  either 
on  or  off  the  insolation  will  be  used  to 
fill  some  of  the  gaps  in  the  current 
continuum  of  care  system  and  an 
explanation  of  the  suitability  of  the 
buildings  and  property  for  that  use;  and 

(iii)  Imormation  on  the  availability  of 
general  services  such  as  transpoilation, 
police,  and  fire  protection,  and  a 
discussion  of  infi:Bstructure  such  as 
water,  sewer,  and  electricity  in  the 
vicinity  of  the  proposed  homeless 
activity  at  the  insOlation. 

(4)  An  assessment  of  the  balance  with 
economic  and  other  development  needs. 

(i)  An  assessment  of  the  manner  in 
which  the  application  balances  the 
expressed  needs  of  the  homeless  and  the 
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needs  of  the  communities  comprising 
the  LRA  for  economic  redevelopment 
and  other  development;  amd 

(ii)  An  explanation  of  how  the  IJlA’s 
application  is  consistent  with  the 
appropriate  Consolidated  Plan(s)  or  any 
other  existing  housing,  social  service, 
community,  economic,  or  other 
development  plans  adopted  by  the 
jurisdictions  in  the  vicinity  of  the 
installation. 

(5)  A  description  of  the  outreach 
undertaken  by  the  LRA.  The  LRA  shall 
explain  how  the  outreach  requirements 
described  at  §  586.20(c)(1)  and 
§  586.20(c)(3)  have  been  fulfilled.  This 
explanation  shall  include  a  list  of  the 
representatives  of  the  homeless  the  LRA 
contacted  during  the  outreach  process. 

(c)  Public  comments.  The  LRA 
application  shall  include  the  materials 
described  at  §  586.20(c)(6).  These 
materials  shall  be  prefaced  with  an 
overview  of  the  citizen  participation 
process  observed  in  preparing  the 
application. 

§  586.35  HUO’s  review  of  the  application. 

(a)  Timing.  HUD  shall  complete  a 
review  of  each  application  no  later  than 
60  days  after  its  receipt  of  a  completed 
application. 

(b)  Standards  of  review.  The  purpose 
of  the  review  is  to  determine  whether 
the  application  is  complete  and,  with 
respect  to  the  expressed  interest  and 
requests  of  representatives  of  the 
homeless,  whether  the  application: 

(1)  Need.  Takes  into  consideration  the 
size  and  nature  of  the  homeless 
population  in  the  communities  in  the 
vicinity  of  the  installation,  the 
availability  of  existing  services  in  such 
communities  to  meet  the  needs  of  the 
homeless  in  such  communities,  and  the 
suitability  of  the  buildings  and  property 
covered  by  the  application  for  use  and 
needs  of  the  homeless  in  such 
communities.  HUD  will  take  into 
consideration  the  size  and  natiure  of  the 
installation  in  reviewing  the  needs  of 
the  homeless  population  in  the 
communities  in  the  vicinity  of  the 
installation. 

(2)  Impact  of  notices  of  interest.  Takes 
into  consideration  any  economic  impact 
of  the  homeless  assistance  under  the 
plan  on  the  communities  in  the  vicinity 
of  the  installation,  including: 

(i)  Whether  the  plan  is  feasible  in 
light  of  demands  that  would  be  placed 
on  available  social  services,  police  and 
fire  protection,  and  infrastructure  in  the 
community;  and, 

(ii)  Whether  the  selected  notices  of 
interest  are  consistent  with  the 
Consolidated  Plan(s)  or  any  other 
existing  housing,  social  service, 
community,  economic,  or  other 


development  plans  adopted  by  the 
political  jurisdictions  in  the  vicinity  of 
the  installation. 

(3)  Legally  binding  agreements. 
Specifies  the  manner  in  which  the 
buildings,  property,  funding,  and/or 
services  on  or  ofi  die  installation  will  be 
made  available  for  homeless  assistance 
purposes.  HUD  will  review  each  legally 
binding  agreement  to  veri^  that: 

(i)  They  include  all  the  documents 
legally  required  to  complete  the 
transactions  necessary  to  realize  the 
homeless  use(s)  described  in  the 
application; 

(ii)  They  include  all  appropriate  terms 
and  conditions; 

(iii)  They  address  the  full  range  of 
contingencies  including  those  described 
at  §  586.30(b)(3)(i); 

(iv)  They  stipulate  that  the  buildings, 
property,  funding,  and/or  services  will 
be  made  available  to  the  representatives 
of  the  homeless  in  a  timely  fashion;  and 

(v)  They  are  accompanied  by  a  legal 
opinion  of  the  chief  legal  advisor  of  the 
LRA  or  political  jurisdiction  or 
jurisdictions  which  will  be  executing 
the  legally  binding  agreements  that  the 
legally  binding  agreements  will,  when 
executed,  constitute  legal,  valid, 
binding,  and  enforceable  obligations  on 
the  parties  thereto. 

(4)  Balance.  Balances  in  an 
appropriate  manner  a  portion  or  all  of 
the  needs  of  the  communities  in  the 
vicinity  of  the  installation  for  economic 
redevelopment  and  other  development 
with  the  needs  of  the  homeless  in  such 
communities. 

(5)  Outreach.  Was  developed  in 
consultation  with  representatives  of  the 
homeless  and  the  homeless  assistance 
planning  boards,  if  any,  in  the 
communities  in  the  vicinity  of  the 
installation  and  whether  the  outreach 
requirements  described  at  §  586.20(c)(1) 
and  §  586.20(c)(3)  have  been  fulfilled  by 
the  LRA. 

(c)  Notice  of  determination.  (1)  HUD 
shall,  no  later  than  the  60th  day  after  its 
receipt  of  the  application,  imless  such 
deadline  is  extended  pursuant  to 
§  586.15(a),  send  written  notification 
both  to  DoD  and  the  LRA  of  its 
preliminary  determination  that  the 
application  meets  or  fails  to  meet  the 
requirements  of  §  586.35(b).  If  the 
application  fails  to  meet  the 
requirements,  HUD  will  send  the  LRA: 

(1)  A  summary  of  the  deficiencies  in 
the  application; 

(ii)  An  explanation  of  the 
determination;  and 

(iii)  A  statement  of  how  the  LRA  must 
address  the  determinations. 

(2)  In  the  event  that  no  application  is 
submitted  and  no  extension  is  requested 
as  of  the  deadline  specified  in 


§  586.20(c)(5),  and  the  State  does  not 
accept  within  30  days  a  DoD  written 
request  to  become  recognized  as  the 
LRA,  the  absence  of  such  application 
will  trigger  an  adverse  determination  by 
HUD  effective  on  the  date  of  the  lapsed 
deadline.  Under  these  conditions,  HUD 
will  follow  the  process  described  at 
§  586.40. 

(d)  Opportunity  to  cure.  (1)  The  LRA 
shall  have  90  days  from  its  receipt  of  the 
notice  of  preliminary  determination 
under  §  586.35(c)(1)  within  which  to 
submit  to  HUD  and  DoD  a  revised 
application  which  addresses  the 
determinations  listed  in  the  notice. 
Failure  to  submit  a  revised  application 
shall  result  in  a  final  determination, 
effective  90  days  from  the  LRA’s  receipt 
of  the  preliminary  determination,  that 
the  redevelopment  plan  fails  to  meet  the 
requirements  of  §  586.35(b). 

(2)  HUD  shall,  within  30  days  of  its 
receipt  of  the  LRA’s  resubmission,  send 
written  notification  of  its  final 
determination  of  whether  the 
application  meets  the  requirements  of 
§  586.35(b)  to  both  DOD  and  the  LRA. 

§  586.40  Adverse  determinations. 

(a)  Review  and  consultation.  If  the 
resubmission  fails  to  meet  the 
requirements  of  §  586.35(b),  or  if  no 
resubmission  is  received,  HUD  will 
review  the  original  application, 
including  the  notices  of  interest 
submitted  by  representatives  of  the 
homeless.  In  addition,  in  such  instances 
or  when  no  original  application  has 
been  submitted,  HUD: 

(1)  Shall  consult  with  the 
representatives  of  the  homeless,  if  any, 
for  purposes  of  evaluating  the 
continuing  interest  of  such 
representatives  in  the  use  of  buildings 
or  property  at  the  installation  to  assist 
the  homeless; 

(2)  May  consult  with  the  applicable 
Military  E)epartment  regarding  the 
suitability  of  the  buildings  and  property 
at  the  installation  for  use  to  assist  the 
homeless;  and 

(3)  May  consult  with  representatives 
of  the  homeless  and  other  parties  as 
necessary. 

(b)  Notice  of  decision.  (1)  Within  90 
days  of  receipt  of  an  LRA’s  revised 
application  which  HUD  determines 
does  not  meet  the  requirements  of 

§  586.35(b),  HUD  shall,  based  upon  its 
reviews  and  consultations  under 
§  586.40(a): 

(i)  Notify  DoD  and  the  LRA  of  the 
buildings  and  property  at  the 
installation  that  HUD  determines  are 
suitable  for  use  to  assist  the  homeless; 
and 

(ii)  Notify  DoD  and  the  LRA  of  the 
extent  to  which  the  revised 


37484 


Federal  Register  /  Vol.  62,  No.  133  /  Friday,  July  11,  1997  /  Rules  and  Regulations 


redevelopment  plan  meets  the  criteria 
set  forth  in  §  586.35(b). 

(2)  In  the  event  that  an  LRA  does  not 
submit  a  revised  redevelopment  plan 
under  §  586.35(d),  HUD  shall,  based 
upon  its  reviews  and  consultations 
imder  §  586.40(a),  notify  DoD  and  the 
LRA  of  the  buildings  and  property  at  the 
installation  that  HUD  determines  are 
suitable  for  use  to  assist  the  homeless, 
either 

(i)  Within  190  days  after  HUD  sends 
its  notice  of  preliminary  adverse 
determination  under  §  586.35(c)(1),  if  an 
LRA  has  not  submitted  a  revised 
redevelopment  plan;  or 

(ii)  Within  390  days  after  the  Military 
Department’s  Federal  Register 
publication  of  available  property  imder 
§  586.20(b),  if  no  redevelopment  plan 
has  been  received  and  no  extension  has 
been  approved. 

§  586.45  Disposal  of  buHdings  and 
property. 

(a)  Public  benefit  transfer  screening. 
Not  later  than  the  LRA’s  submission  of 
its  redevelopment  plan  to  DoD  and 
HUD,  the  Military  Department  will 
conduct  an  official  public  benefit 
transfer  screening  in  accordance  with 
the  Federal  Property  Management 
Regulations  (41  CFR  part  101-47.303-2) 
based  upon  the  uses  identified  in  the 
redevelopment  plan.  Federal  sponsoring 


agencies  shall  notify  eligible  applicants 
that  any  request  for  property  must  be 
consistent  with  the  uses  identified  in 
the  redevelopment  plan.  At  the  request 
of  the  LRA,  the  Military  Department 
may  conduct  the  official  State  and  local 
public  benefit  screening  at  any  time 
after  the  publication  of  available 
property  described  at  §  586.20(b). 

(b)  Environmental  analysis.  Prior  to 
disposal  of  any  real  property,  the 
Military  Department  shall,  consistent 
with  NEPA  and  section  2905  of  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990,  as  amended  (10  U.S.C.  2687 
note),  complete  an  environmental 
impact  analysis  of  all  reasonable 
disposal  alternatives.  The  Military 
Department  shall  consult  with  the  LRA 
throughout  the  environmental  impact 
analysis  process  to  ensure  both  that  the 
LRA  is  provided  the  most  current 
environmental  information  available 
concerning  the  installation,  and  that  the 
Military  Department  receives  the  most 
current  information  available 
concerning  the  LRA’s  redevelopment 
plans  for  the  installation. 

(c)  Disposal.  Upon  receipt  of  a  notice 
of  approval  of  an  application  from  HUD 
under  §  586.35(c)(1)  or  §  586.35(d)(2), 
DoD  shall  dispose  of  buildings  and 
property  in  accordance  with  the  record 
of  decision  or  other  decision  document 


prepared  under  §  586.45(b).  Disposal  of 
buildings  and  property  to  be  used  as 
homeless  assistance  facilities  shall  be  to 
either  the  LRA  or  directly  to  the 
representative(s)  of  the  homeless  and 
shall  be  without  consideration.  Upon 
receipt  of  a  notice  from  HUD  under 
§  586.40(b),  DoD  will  dispose  of  the 
buildings  and  property  at  the 
installation  in  consultation  with  HUD 
and  the  LRA. 

(d)  LRA’s  responsibility.  The  LRA 
shall  be  responsible  for  Uie 
implementation  of  and  compliance  with 
legally  binding  agreements  under  the 
application. 

(e)  Reversions  to  the  LRA.  If  a  building 
or  property  reverts  to  the  LRA  under  a 
legally  binding  agreement  under  the 
application,  the  LRA  shall  take 
appropriate  actions  to  secure,  to  the 
maximum  extent  practicable,  the 
utilization  of  the  building  or  property  by 
other  homeless  representatives  to  assist 
the  homeless.  An  LRA  may  not  be 
required  to  utilize  the  building  or 
property  to  assist  the  homeless. 

Dated:  June  27, 1997. 

Jacqaie  M.  Lawing, 

Acting  Assistant  Secretary  for  Community 
Planning  and  Development. 

(FR  Doc.  97-18136  Filed  7-10-97;  8:45  am] 
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935 . 36248 

31  CFR 

285  . 3620fc 

Proposed  Rules: 

103 . 36475 

32  CFR 

176 . 35343 

286  . 35351 

33  CFR 

27 . 35385 

100  . 35387,  35388,  35390, 

35391 

144 . 35392 

'  155 . 37134 

165  . 35392,  35393,  35394, 

35395,  35396,  35398, 


335398,  35399,  35400, 
35401,  35402,  35403,  35405, 
35680,  35968,  37135 
Proposed  Rules: 


84  . 36037 

117 . 35453 

34  CFR 

222  . 35406 

685 . 35602 

37  CFR 

201  . 35420 

202  . 35420 

203  . 35420 

38  CFR 

1 . 35969 

3  . 35421,  35969,  35970 

9 . ...35969 

21 . 35423 

Proposed  Rules: 

19 . 36038 

21 . ;...35454,  35464 

39  CFR 

3001 . ! . 35424 

40  CFR 

52  . 35441,  35681,  36212, 

36214,  37136,  37138 

60 . 36664 

62  . 36995 

63  . 36460 

81 . 35972 

180  . 35683,  36665,  36671, 

36678,  36684,  36691 

281 . 36698 

300  . 35441,  35689,  35974, 

36997 

721 . 35689,  35690 

Proposed  Rules: 

52  . 35756,  36249,  37007, 

37172,  37175 


60 . 36948 

62 . 37008 

70 . 36039 

80 . 37338 

82  . 36428 

141  . 36100 

142  . 36100 

180 . 35760 

186 . 35760 

260  . 37183  " 

261  . 37183 

273 . 37183 

42  CFR 

67  . 37124 

45  CFR 

146  . 35904 

148 . 35904 

46  CFR 

109. . 35392 

159..... . 35392 

160  . 35392 

199  . 35392 

47  CFR 

Ch.  1 . 36216 

1 . 37408 

59 . 36998 

64 . 35974 

68  . 36463 

73  . 36226,  36227,  36699, 

36700,  36701,  36678,  36684, 

36691,  37144,  37145 
Proposed  Rules: 

Ch.  1 . 36752 

52 . 36476 

68 . 36476 

73  . 36250,  36756,  37008 

48  CFR 

235 . 37146 

243 . 37146 

252 . 37146,  37147 

1514  . 37148 

1515  . 37148 

1552 . 37148 

1803  . 36704 

1804  . 36704 

1807 . 36704 

1809 . 36704 

1813 . 36704 

1815  . 36704 

1816  . 36704 

1819 . 36704 

1822  . 36704 

1824  . 36704 

1825  . 36704 

1827 . 36704 

1832  . 36704 

1836  . 36704 

1837  . 36704 

1839 . 36704 

1842 . 36227,  37335 

1844  . 36704 

1845  . 36704 


1852  . 36704 

1853  . 36704 

1870 . 36704 

Proposed  Rules: 

4 . 36250 

7  . 36250 

8  . 36250 

15  . 36250 

16  . 36250 

17  . 36250 

22  . 36250 

27  . 36250 

28  . 36250 

31  . 35900,  36250 

32  . 36250 

35 . 36250 

42  . 36250 

43  . 36250 

44  . 36250 

45  . 36250 

46  . 35900 

49 . 36250 

51  . 36250 

52  . 35900,  36250 


53 . 

. 36250 

245 . 

. 37185 

252 . 

. 37185 

49  CFR 

173 . 

. 37149 

193 . 

. 36465 

355 . 

. . 37150 

382 . 

. 37150 

383 . 

. 37150 

384 . 

. 37150 

389 . 

. 37150 

391 . 

. 37150 

392 . 

. 37150 

531 . 

. 37153 

1002 . . 

. . . 35692 

1180 . 

. 35692 

Proposed  Rules: 

192 . 

. 37008 

195 . 

. 37008 

213 . 

. 36138 

385 . 

. 36039 

571 . 

. 36251 

1002 . 

. 36477 

1181 . 

. 36480 

1182 . 

. 36477,  36480 

1186 . 

. 36480 

1187 . 

. . 36477 

1188 . 

. 36477.  36480 

50  CFR 

17 . 36481,36482 

285 . 35447,  36998 

648  . 36704,  36738,  37154 

660 . . 35450,  36228 

679  . 36018,  36739,  36740, 

36741,  37157 

Proposed  Rules: 

17 . 35762 

285  . 36040,  36739,  36872 

600 . 35468 

622  . 35774 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  JULY  11,  1997 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Tuberculosis  in  cattle  and 
bison — 

State  and  area 
classifications;  published 
7-11-97 

DEFENSE  DEPARTMENT 

Acquisition  regulations; 
Equitable  adjustment 
certification  requirement 
for  contractors;  published 
7-11-97 

Foreign  acquisition — 
Designated  countries  list; 
Hong  Kong;  published 
7-11-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 
Administrative  amendments; 
published  7-11-97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various  . 
States; 

Pennsylvania;  published  6- 
11-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Community  facilities: 

Youthbuikj  program: 
application  and  grant 
award  process  removed; 
published  6-11-97 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species; 

Golden  paintbrush; 

published  6-11-97 
Guajon;  published  6-11-97 
Steilefs  eider  (Alaska 
breeding  population); 
published  6-11-97 
NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 
Public  availability  and  use: 
Restrictions  or)  use  of 
records — 

USIA  materials,  prepared 
for  dissemination 


abroad,  in  custody; 
domestic  distribution; 
published  6-11-97 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Organization,  functions,  and 
authority  delegations: 

Asset  Management  and 
Assistance  Center; 
published  7-11-97 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Mississippi;  published  6-11- 
97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Aerospace  Technologies  of 
Australia  Pty  Ltd.; 
published  5-29-97 
Fairchild  Aircraft;  published 

5-29-97 

Jetstream;  published  5-23- 
97 

Ainworthiness  standards: 
Special  conditions— 

LET  Aeronautical  Works 
model  L610G  airplane; 
published  6-11-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Common  crop  insurance 
regulations: 

Tobacco;  comments  due  by 
7-16-97;  published  6-16- 
97 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations: 

Boll  Weevil  eradication  loan 
program;  implementation; 
comments  due  by  7-15- 
97;  published  5-16-97 
AGRICULTURE 
DEPARTMENT 
Food  Safety  and  inspection 
Service 

Meat  and  poultry  inspection: 
Sodium  acetate  and  sodium 
diacetate  use  as  flavoring 
agents;  comments  due  by 
7-18-97;  published  6-23- 
97 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Telecommunications  systems 
construction  policies  and 
procedures: 


Digital,  stored  program 
controlled  central  office 
equipment;  acceptance 
test  policy;  comments  due 
by  7-16-97;  published  6- 

16-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

At-sea  scale  certification 
program:  comments  due 
by  7-16-97;  published 

6-16-97 

Ice  and  slime  standard 
allowances  for 
unwashed  Pacific 
halibut  and  sablefish; 
comments  due  by  7-17- 
97;  published  6-17-97 
DEFENSE  DEPARTMENT 
Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  selected  reserve 
dental  program  (TSRDP); 
comments  due  by  7-15- 
97;  published  5-16-97 
Federal  Acquisition  Regulation 
(FAR): 

Contracting  by  negotiation; 
Phase  I  rewrite; 
comments  due  by  7-14- 
97;  published  5-14-97 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Energy  conservation: 

New  Federal  residential 
buildings;  energy 
efficiency  code;  comments 
due  by  7-14-97;  published 

5- 2-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Secondary  lead  smelters, 
new  and  existing; 
comments  due  by  7-14- 
97;  published  6-13-97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 

7-17-97;  published  6-17- 
97 

Illinois;  comments  due  by  7- 

17-97;  published  6-17-97 
Michigan;  comments  due  by 
7-14-97;  published  6-12- 
97 

South  Carolina;  comments 
due  by  7-16-97;  published 

6- 16-97 

Tennessee;  comments  due 
by  7-17-97;  published  6- 
17-97 


Virginia;  comments  due  by 

7-14-97;  published  6-13- 
97 

Wisconsin;  comments  due 
by  7-14-97;  published  6- 
12-97 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agiicultural  commodities: 
Carbon  disulfide;  comments 
due  by  7-15-97;  published 
5-16-97 

Clopyralid;  comments  due 
by  7-15-97;  published  5- 
16-97 

Propamocarb  hydrochloride: 
comments  due  by  7-15- 
97;  published  5-16-97 
Pyridaben;  comments  due 
by  7-15-97;  published  5- 
16-97 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Terminal  equipment, 
connection  to  telephone 
network- 

inside  wiring;  comments 
due  by  7-17-97; 
published  7-8-97 
Radio  stations;  table  of 
assignments: 

Minnesota  et  al.;  comments 
^  due  by  7-14-97;  published 
5-29-97 

Missouri;  comments  due  by 
7-14-97;  published  5-29- 
97 

Television  broadcasting: 
Advanced  television  (ATV) 
systems;  digital 
technology  conversion; 
reporting  and 
recordkeeping 
requirements;  comments 
due  by  7-15-97;  published 
5-16-97 

FEDERAL  DEPOSfT 
INSURANCE  CORPORATION 

Practice  and  procedure: 

Insured  status;  notification  of 
changes;  comments  due 
by  7-14-97;  published  5- 
14-97 

FEDERAL  ELECTION 
COMMISSION 

Rulemaking  petitions: 

Prohibited  and  excessive 
coritributions;  “soft 
money”;  comments  due 
by  7-18-97;  published  6- 

18-97 

FEDERAL  RESERVE 
SYSTEM 

Truth  in  lending  (Regulation 
Z): 

Home  equity  loan  market; 
disclosure  requirements 
and  closed-end  mortgage 


IV 
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loan  limitations;  hearings; 
comments  due  by  7-18- 
97;  published  4-29-97 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Contracting  by  negotiation; 
Phase  I  rewrite; 
comments  due  by  7-14- 
97;  published  5-14-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

GRAS  or  prior-sanctioned 
ingredients; 

Criteria  clarification; 
comments  due  by  7-15- 
97;  published  4-17-97 
Medical  devices: 

Medical  device  corrections 
and  removals;  reporting 
requirements;  comments 
due  by  7-18-97;  published 

5-19-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

HUD  building  products 
standards  and  certification 
program;  use  of  materials 
bulletins;  comments  due  by 
7-18-97;  published  5-19-97 
HUD-owned  properties:  * 

HUD-acquired  single  family 
property;  disposition; 
comments  due  by  7-14- 
97;  published  6-13-97 
INTERIOR  DEP/CRTMENT 
Indian  Affairs  Bureau 
Contracts  and  grants: 

Indian  highway  safety 
program;  competitive  grant 
selection  criteria; 
comments  due  by  7-15- 
97;  published  5-16-97 


INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Alexander  archipelago  wolf 
etc.;  comments  due  by  7- 

14- 97;  published  6-12-97 
'oha  wai,  et  al.  (ten  plant 

taxa  from  Maui  Nui, 
Hawaii);  comments  due 
by  7-14-97;  published  5- 

15- 97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandon^  mine  land 
reclamation  plan 
submissions: 

Utah;  comments  due  by  7- 
14-97;  published  6-13-97 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal,  metal  and  nonmetal 
mine  safety  and  health: 

Roof  and  rock  bolts  and 
accessories;  safety 
standards;  comment 
period  extension; 
comments  due  by  7-14- 
97;  published  6-30-97 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Contracting  by  negotiation; 
Phase  I  rewrite; 
comments  due  by  7-14- 
97;  published  5-14-97 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  domestic 
licensing: 

Radioactive  drugs  containing 
one  microcurie  of  carbon- 
14  urea;  distribution  to 


persons  for  >in  vivo> 
diagnostic  use;  comments 
due  by  7-16-97;  published 

6- 16-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 

Securities  Act  of  1933; 
section  18  covered 
securities;  comments  due 
by  7-17-97;  published  6- 
17-97 

STATE  DEPARTMENT 

Visas;  immigrant 
documentation: 

Diversity  immigrant  visa 
program;  lottery 
administration  fee; 
comments  due  by  7-16- 
97;  published  6-16-97 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Michigan;  comments  due  by 

7- 15-97;  published  4-18- 
97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules: 

Fees  for  air  traffic  services 
for  certain  flights  through 
U.S.-controlled  airspace; 
comments  due  by  7-18- 
97;  published  3-20-97 
Airworthiness  directives: 

Boeing;  comments  due  by 
7-17-97;  published  6-6-97 
Bombardier;  comments  due 
by  7-14-97;  published  6-4- 
97 

Raytheon;  comments  due  by 
7-18-97;  published  5-13- 
97 

Robinson  Helicopter  Co.; 
comments  due  by  7-18- 
97;  published  5-19-97 


Twin  Commander  Aircraft 
Corp.;  comments  due  by 
7-17-97;  published  5-9-97 

Class  E  airspace;  comments 
due  by  7-14-97;  published 
5-28-97 

TRANSPORTATION 

DEPARTMENT 

National  Highway  Traffic 

Safety  Administration 

Motor  vehicle  safety 
standards: 

Compressed  natural  gas 
fuel  containers;  comments 
due  by  7-14-97;  published 
5-30-97 

Pilots  Records  Improv^ent 
Act  of  1996: 

National  Driver  Register 
information;  procedures 
for  pilots  to  request  and 
air  carriers  to  receive; 
comments  due  by  7-18- 
97;  published  5-19-97 

TRANSPORTATION 

DEPARTMENT 

Surface  Transportation 

Board 

Contracts  and  exemptions: 

Rail  general  exemption 
authority — 

Nonferrous  recyclables; 
comments  due  by  7-15- 
97;  published  5-23-97 

Rail  licensing  procedures: 

Commuter  rail  service 
continuation  subsidies  and 
discontinuance  notices; 
comments  due  by  7-14- 
97;  published  6-12-97 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Liquidity;  comments  due  by  7- 
14-97;  published  5-14-97 
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The  United  States  Government  Manual 
1996/1997 


As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func¬ 
tions,  organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
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